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Professional
discipline
is usable for
impeachment

First comp study
done in 30 years
BY MAURA MAZUROWSKI
The Joint Legislative and Audit Commission is conducting its first study on workers’ compensation in Virginia in almost 30 years.
JLARC, which evaluates government programs and
analyzes state agencies on behalf of the Virginia General Assembly, has been researching Virginia Workers’
Compensation Commission since
Workers’
the start of the year. The last review
compensation
of the VWC was in 1990. Project
celebrates
manager Drew Dickinson and three
100 years.
other analysts are investigating all
facets of the workers’ compensation
See page 7
system, including employee and employer rights, by way of interviews,
surveys, focus groups and more. The team will present its
findings to the legislature in December.
The main issue that prompted the JLARC study was
the question of presumption. In other words, determining which injuries and diseases can be presumed to have
happened on the job and therefore qualify for workers’
compensation benefits.
“For the average person, if they have an accident on the
job, they have to present what happened and file evidence,”
JLARC Director Hal Greer said. “If you have a presumption
on what happened and presume to have a valid claim, then
the burden is on the employers to rebut that presumption.”

BY PETER VIETH
Lawyers need to choose their medical
experts with care.
That’s a key lesson from a new Supreme
Court of Virginia decision, one lawyer
said. The justices refused to overturn a
patient’s verdict even though the jury was
told that a defense expert had been reprimanded for lapses in his practice.
In affirming an $800,000 verdict against
a surgeon, the court declined to set clear
standards for when and how a lawyer can
impeach an opponent’s expert with the
expert’s disciplinary history. The justices
said a physician expert could be questioned about his professional discipline if
relevant, but the court stopped short of
setting rules for cross-examination.
Two justices wrote separately to urge
trial judges to limit the scope of any such
questioning.
As he questioned a plaintiff’s attorney
in the midst of arguments, Chief Justice
Donald W. Lemons said he hoped the case
would lead to more specific guidance.
“You have one case. We have thousands
of cases that we worry about when we
hand down a ruling like this. And that’s
what concerns me. I’m trying to figure
out how you actually write the rule of law
that resolves this question,” Lemons said
at oral argument on June 6.
The lawyer responded that the trial
judge demonstrated due care and was
within his discretion in allowing impeachment of the expert.
“How do we resolve these questions in
the next case if that’s just an open door
that everybody can walk through?” Lemons said.
In the end, the court produced a published order reviewing the facts and holding that there was no showing of abuse of
discretion. Only two concurring justices
offered suggestions for future cases. The
eight-page decision is Gross v. Stuart
(VLW 019-6-070).

n See STUDY on PAGE 26

Cosmetic surgery

The patient – Supen Stuart – underwent a blepharoplasty with plastic surgeon Michael Phillip Gross to remove
puffy skin from the upper eyelids. Stuart
alleged negligence by Gross resulted in
permanent injury to the levator muscle
for the right eyelid, leaving Stuart functionally blind in that eye.
The case was tried twice in Fairfax
County Circuit Court. The first trial ended in a mistrial. The second trial – before
Judge Thomas P. Mann – resulted in the
$800,000 verdict for the patient.

n See IMPEACH on PAGE 26

Page 10 | Disbarred lawyer warned
about use of ‘JD’ in correspondence
The court explained that the disbarred
attorney’s use of the term “JD,” and the
related reference to “SLC Associates”
as a firm, could be construed as practicing law without a license.

Page 13 | Claims of employee who
falsified documents dismissed
Where an employee was terminated
after backdating official documents,
he could not sue for discrimination because he could not show the reasons
for his termination were pretextual.

Page 21 | No-fault divorce statute applied to same-sex couples
The Code section which allows a
husband and wife to obtain a divorce
if they live separate and apart for one
year applies equally to same-sex married couples.
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Student’s abuse lawsuit survives demurrer
BY PETER VIETH

A private school student who claims she was assaulted by another student on a school bus can try her claim
of gross negligence against school officials and seek punitive damages, a Fairfax County judge has ruled.
But Circuit Judge Robert J. Smith tossed a claim
based on assumption of a duty to protect the alleged victim, finding her allegations fell short of the standard for
assumed duties under Virginia law.
Smith’s decision came in Doe v. Congressional School
Inc. (VLW 019-8-072).
The circuit court decision follows a recent ruling from
the Supreme Court of Virginia on a church’s potential
duty to protect children in its custody.

Decision on demurrer

The opinion does not disclose the age of the plaintiff
or her alleged attacker, but the Congressional School
offers classes only through the eighth grade, Smith
said. The two students were on a bus returning from a
school-sponsored trip to New York in 2017 when student
“KN” sexually assaulted plaintiff Jane Doe, according to
the account described in the opinion.
Doe’s suit alleges school officials were told of a sexual
assault by KN in 2011.
Later, KN allegedly texted sexually explicit photos to
Doe and slapped her on one occasion.
Doe’s mother informed a school official after Doe told
her about the incidents. The official reportedly said to
send Doe back to school as if nothing had happened. The
official allegedly denied a request to relocate Doe’s locker, which was next to KN’s locker. School officials did not
suspend or expel KN.
The suit claimed KN is liable for assault and battery.
Claims against the school and its staffers included negligence, assumed-duty negligence and gross negligence.
Doe also claimed intentional infliction of emotional distress against all defendants.
The lawsuit alleges Doe suffered physical and mental
health issues, bouts of depression, chest pains, loss of
sleep and weight loss. She seeks $2 million for each of
six counts and $350,000 in punitive damages.
The defendants filed a demurrer as to assumed duty
negligence, gross negligence and intentional infliction of
emotional distress. The demurrer also sought removal of
the punitive damages claim.

No assumed duty

On analysis, Smith said the assumed duty question
arises once a court determines a special relationship exists. The standard is whether harm to the plaintiff was
reasonably foreseeable, he said.
In a footnote, he suggested a foreseeability analysis
might precede the special relationship test when the
test is based on a special set of circumstances.
Nevertheless, Smith distinguished the Supreme
Court’s 2012 ruling in Burns v. Gagnon involving a fight
at a public high school. The Congressional School case
involved a private school so the defendants were not

public officials, he said. The school supervisors had more
information about the potential for harm than did the
school vice principal in Burns. Finally, “the kids were
much younger” in the Congressional School case, the
judge reasoned.
Those facts may establish a special relationship, Smith
said, but he found no assumption of a duty to protect the
plaintiff. He sustained the demurrer as to assumed duty,
with leave to amend.
The school mission statement, advocating a bully-free
zone and a safe learning environment, did not rise to

n See STUDENT on PAGE 26

Supreme Court gives outline for ‘Batson’ challenges
BY PETER VIETH

The Supreme Court of Virginia offers a tutorial
on Batson challenges to jury strikes while affirming
a first-degree murder conviction in a case decided
last month.
The justices split 5-2 on whether a prosecutor’s
race-neutral explanation for striking a juror was implausible. The decision upheld the life sentence imposed
on a Prince William County man convicted of killing an
elderly neighbor in 2013.
The decision provides a step-by-step outline of the
procedure for testing whether juror strikes are racially
motivated.
The court’s Aug. 28 decision, which is 38 pages long, is
Bethea v. Commonwealth (VLW 019-6-068).

Jury rejected alibi

Race was a potential trial factor at trial. The
murder victim, 78-year-old Charlie Atkins, was
white. The accused, James Willie Bethea, 47, was
black. At a prior trial, three black jurors reportedly
voted to acquit.
At the second trial before Judge Steven S. Smith,
the prosecutor used two of her four peremptory
strikes to remove African American jurors, the majority said in summarizing the facts. One juror was
at issue on appeal.
The prosecutor said she had struck the juror because
the juror “didn’t answer all the questions and she appeared emotional at times” and because the juror did not
raise her hand when the panel was asked if they would
consider all the evidence.
Bethea’s trial counsel questioned the prosecutor’s observations, but did not expressly contend that the prosecutor was mistaken.
Smith – the trial judge – said he did not observe any of
the potential jurors that did not raise a hand, but he noted there were other African Americans that remained on
the jury.
At trial, scientific evidence connected Bethea to the
crime. Bethea’s wife offered an alibi defense. The jury
convicted Bethea and recommended the life sentence.

Defense silent on mistake

On appeal, the Supreme Court majority faulted the
defense for failing to raise at trial the issue of whether
the prosecutor had ever asked for a show of hands on the
evidence question.
“That is a crucial concession,” wrote Justice D. Arthur
Kelsey for the majority.

“If Bethea had made a specific and contemporaneous objection to the prosecutor’s mistake, the trial
court could have asked the court reporter to read
back the real-time transcription to determine whether, if at all, the reporter had recorded the relevant
non-verbal hand gestures and to clarify which, if
any, of the questions linked up with the prosecutor’s
recollection of the juror’s failure to raise her hand,”
Kelsey wrote.
The judge could have brought out the juror for further questioning and the prosecutor could have reconsidered the strike if the defense had spoken up, the
majority said.
“Virginia’s procedural-default principles apply to Batson challenges in the same way they apply to other trial
objections,” Kelsey wrote.

Third step not superfluous

Even assuming the trial court’s rejection of the Batson challenge encompassed the defense’s precluded arguments, the majority found no error.
“Batson stands as a watchtower over voir dire in criminal cases to guard juries from being poisoned by racial
bias whether injected by prosecutors or by criminal defense attorneys,” Kelsey said, raising the curtain on an
explication of the process.
A Batson challenge involves three sequential steps,
the court explained: (1) the opponent of the strike must
make out a prima facie case of purposeful discrimination;
(2) the burden shifts to the state to explain adequately
the racial exclusion by offering permissible race-neutral
justifications for the strikes; and (3) if a race-neutral explanation is tendered, the trial court must then decide
whether the opponent of the strike has proved purposeful racial discrimination.
The “three-step architecture of Batson” presumes the
good faith of prosecutors, the court said. The defendant
carries the burden of persuasion.
The finding at step one cannot “set an immovable anchor” for a later factual finding at step three, where the
persuasiveness of the justification becomes relevant, the
court continued.
Drawing a distinction with the dissent of Justices
Cleo E. Powell and William C. Mims, the majority emphasized that a prima facie finding does not equate to
proof of the point.
“To allow the rejection of the prosecutor’s explanation in step two in order to render invincible
the defendant’s prima facie inference in step one

violates the principle that the ultimate burden of
persuasion regarding racial motivation rests with,
and never shifts from, the opponent of the strike,”
Kelsey wrote for the majority (omitting internal
quotations).

Mistake allegation falls short

The defendant’s concessions after trial left only one
avenue to attack the prosecutor’s explanation – that
of mistake, the majority said. But judges are directed
to assess the honesty, not the accuracy, of proffered
race-neutral explanations, the majority said.
“In short, Bethea’s pretext argument collapses under its own weight. The logical flaw in Bethea’s pretext argument is that the prosecutor’s race-neutral
reason cannot at the same time be both an unintentional mistake and a pretextual, purposeful misrepresentation. Because Bethea conceded the former
and disclaimed the latter in his post-trial argument,
the Batson analysis in this case can and should stop
there,” Kelsey wrote.
“The record provides ample support for the trial
court’s finding that Bethea had not shouldered his burden of proving purposeful racial discrimination,” the majority concluded.

Dissent

Writing in dissent, Powell focused on the prosecutor’s apparent mistake in his “show of hands” question
to jurors.
A prosecutor “ simply has got to state his reasons as
best he can and stand or fall on the plausibility of the
reasons he gives,” Powell wrote, citing a 2005 U.S. Supreme Court opinion.
The majority’s decision “would allow a prosecutor’s
demonstrably false reason to stand, notwithstanding
the fact that, after all three steps of the Batson analysis
have been conducted, such a reason is necessarily implausible,” Powell said.
Comparing the prosecution’s explanations to the initial proffer “leads to the inevitable conclusion that this
was not an honest, unintentional mistake,” Powell wrote.
“Rather, it appears that, having experienced a hung jury
in the previous trial, where all three jurors who voted
to acquit were African American, the prosecutor was attempting to avoid the possibility of another hung jury,”
Powell said.
Bethea was represented by Peter Francescon of
Manassas. The commonwealth was represented by Assistant Attorney General Katherine Quinlan Adelfio.
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Return sought of files seized in law firm raid
BY HEATHER COBUN
BRIDGETOWER MEDIA NEWSWIRES

Attorneys for a Baltimore law firm are asking a federal appeals court to prohibit prosecutors from reviewing
“tens of thousands” of electronic files seized from a partner’s office earlier this year.
The Baltimore Sun reported in June that the Drug
Enforcement Administration and the Internal Revenue
Service had executed federal search warrants at the office of Baltimore attorney Ken Ravenell, as well as at
Brown, Goldstein & Levy LLP, the Baltimore law firm
where Ravenell’s attorney Joshua Treem works.
On Tuesday, the Sun reported that Brown, Goldstein
& Levy is contesting the scope of the June raid and the
manner in which client files were handled.
Also on Tuesday, the 4th U.S. Circuit Court of Appeals
in Richmond heard oral arguments on the dispute.
The briefs have been redacted to omit names and
some details. In those filings, federal prosecutors accuse
“Target Lawyer A,” believed to be Treem, of engaging in
criminal conduct while representing “Target Lawyer B,”
believed to be Ravenell.
Lawyer B is under investigation for money laundering, narcotics and obstruction-related crimes, according
to the brief, specifically “assisting drug dealers (to) sell
drugs, laundering the proceeds of drug dealers and then
attempting to cover up their crimes by obstructing investigations of the drug dealers.” Lawyer A is accused
of “obstructive conduct” that stymied the investigation
into Lawyer B.
Neither attorney has been charged criminally.
A spokeswoman for Brown, Goldstein & Levy did not
respond to a request for comment Tuesday. Baltimore
lawyer James P. Ulwick, who represents Brown, Goldstein & Levy, declined to comment Tuesday afternoon.
Prosecutors requested a warrant for Treem’s client file
relating to Ravenell and Treem’s email, which was executed June 18.
Attorneys for Treem argued in their brief to the 4th
Circuit that a “filter team” of prosecutors set up to review materials was “fishing in an ocean of unrelated
client confidences” and that a magistrate judge and a
special master should conduct the review.
Ulwick argued that the raid was an “adversary review
of privileged material” that “goes against attorney-client

privilege.” He said when the government found emails
relating to the investigated client in “Lawyer A’s” possession, the raid should have stopped there. The law firm is
seeking the return of files relating to its other clients.
Ulwick also said that law firms are a “repository
of privileged communications” and that any review
should be done either by “the holder of the privilege or
the court.” He concluded that he recognizes the court’s
return of the documents would make the investigation
“less efficient” but said, “That’s the cost of attorney-client privilege.”
The government argued in its briefs that a magistrate
judge and a U.S. District Court judge both approved the
proposed review process and found it to adequately protect client confidences.
“The Government did not lightly take this step,” the
prosecutor’s brief states. “Rather, this warrant request
came after the Government exhausted its investigative
efforts through other means.”
Assistant U.S. Attorney Derek E. Hines, who argued
for the government Tuesday, told judges there was “no
record of actual harm in this case.” He said the work of
the filter team is currently in the hands of the magistrate judge.
The Justice Department manual for prosecutors dictates procedures for searching an attorney’s office and
encourages the “least intrusive approach” to obtain
evidence, such as seeking a subpoena. Federal agents
served a subpoena on the offices of Baltimore’s Silverman, Thompson, Slutkin & White LLC in April during
the investigation of Catherine Pugh, then the mayor of
Baltimore. The relevant files had been sequestered and
no other client files were seen, according to a statement
from the firm.

‘Rigorous process’

U.S. Department of Justice protocols require prosecutors to receive approval from the U.S. attorney for the
district and from the criminal division of the department
in Washington before searching an attorney’s office and
files, according to the filing. Prosecutors crafted a “rigorous process” to have a team review the seized materials
and to provide only those documents to prosecuting attorneys that a magistrate judge had determined were
not privileged or were excepted from privilege.
“In short, the Government sought, and the Magistrate
Judge imposed, a rigorous process by which client confi-

dences would be protected and only a narrow set of documents that strictly met the crime-fraud standard would
ever get to the Investigative Team, and only then after
a Magistrate Judge exercised judicial review of the matter,” the government argued. “The process also ensured
that client matters wholly unrelated to the investigation
would never be shared with even the Filter AUSAs, much
less the Investigative Team; the Filter Agents would not
forward along non-material documents unrelated to the
investigation of Target Lawyers A and B.”
“Law Firm A” — Brown, Goldstein & Levy — filed an
emergency motion for a temporary restraining order
June 28 in U.S. District Court in Baltimore, in an attempt to halt the review of the seized documents, according to the filing. The court denied the motion and found
the strict review protocols in place were reasonable. The
firm appealed to the 4th Circuit.
In an appellate brief filed in July, attorneys for Treem
argued the seizure of all of his emails, whether they
concerned the client under investigation or not, was too
broad. The emails included discussions with other lawyers about their clients, privileged materials prepared
by other lawyers, and other confidential documents not
related to Ravenell, the brief argues.
Treem had more than 37,000 emails in his inbox, of
which only 62 were from Ravenell or contained his last
name, according to the brief. Similarly, only 54 of his
15,000 sent emails were to or mentioned Ravenell, according to the brief.
Attorneys representing the firm contend that the particular care necessitated by searching law firms requires
clients unconnected to the search be assured that their
confidential materials are not at risk.
“If clients and their lawyers believe that prosecutors may one day sift through their communications in
searches involving unrelated matters, clients are less
likely to be candid with their lawyers, and lawyers will
hesitate before writing down what they need to write
down,” the brief says. “This is unfair to clients, and
harms the attorney-client relationship.”
Calling a review of privileged communications by
prosecutors “an affront to the Sixth Amendment,” the
law firm argued that “(n)o protocol can turn a federal
prosecutor into a neutral magistrate.”
Maura Mazurowski of Virginia Lawyers Weekly contributed to this report.

‘Conservative’ string attached to $50M law school gift
FAIRFAX (AP) A $50 million gift made
earlier this year to Virginia’s largest
public university was given specifically
to “promote the conservative principles
of governance,” newly released documents show, raising concerns from critics that it compromises academic freedom at the school.
George Mason University announced
the gift earlier this year — the largest ever
received in the school’s history — from the
estate of Allison and Dorothy Rouse to
Mason’s Antonin Scalia Law School.
Documents obtained by the group UnKoch My Campus under the Freedom of
Information Act and made public late last
month show that the Rouse trust specified its bequest be used “as an endowment to fund a chair or chairs that will
promote the conservative principles of
governance, statesmanship, high morals,
civil and religious freedom and the study
of the United States Constitution.”
University officials say the Rouse trust
won’t have any say in selecting faculty at
the law school and that there was nothing
improper about specifying conservative
governance as a principle to be promoted.
“What has been outlined in the agreement are important topics for any law
school, and many of these topics are al-

ready an integral part of the curriculum
at the Scalia School,” Provost S. David
Wu said in a statement.
But when school administrators presented the deal to the university’s gift acceptance committee last year, it appears
they knew the language in the bequest
was problematic. A copy of the minutes
obtained by The Associated Press shows
that the word “conservative” was dropped
from a description of the gift. Instead the
minutes say that the gift will be used to
“promote the principles of governance,
statesmanship, high morals, civil and religious freedom and the study of the United States Constitution.”
A university spokesman did not respond to a specific question about the
meeting minutes.
The school has faced criticism over the
years that large contributions from conservative donors, including the Charles
Koch Foundation, have tilted the public
university’s academics to the right. Last
year the school faced criticism when documents showed that some agreements
with the Koch Foundation gave donors a
say in the hiring and firing of some professors at the university’s Mercatus Center, a free-market think tank, in exchange
for millions of dollars. The revelations
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about those provisions came after years
of assurances from top university officials
that the relationship with the Koch Foundation had no such provisions.
The university responded to those criticisms last year by revising its gift-acceptance policies to be more transparent.
But the university still refuses to release
details about some existing agreements.
The Virginia Supreme Court heard arguments Sept. 11 about whether donor
agreements must be subject to the Freedom of Information Act.
Bethany Letiecq, a Mason professor
and member of the university’s Faculty
Senate, said the provision in the Rouse
gift was problematic.
“Having that word ‘conservative’ in
there really raises concerns about academic freedom,” Letiecq said. “If you don’t
follow conservative principles, then what?”
George Mason, which has developed a
reputation over the years as a conservative powerhouse in law and economics,
has received increased scrutiny about influence of conservative donors since 2016,
when Mason renamed its law school for
conservative jurist Antonin Scalia. The
renaming came in conjunction with an
anonymous $20 million donation to the
law school that was accompanied by $10

million from the Koch Foundation.
The Koch Foundation now gives hundreds of millions of dollars to universities
across the nation, but tax records show
that George Mason has received more
money from the foundation over the
years than any other school.
Del. Marcus Simon, D-Fairfax, who led
an unsuccessful effort to block Mason
from naming the law school for Scalia,
said the Rouse gift poses the same sorts
of problems as the Scalia gift. And he
said the fact that the word “conservative”
was omitted from the meeting minutes of
the gift-acceptance committee is akin to
“consciousness of guilt” on the administration’s part.
“Everyone says the right things about academic freedom, but their actions continue
to follow this troubling pattern,” he said.
For the Rouse gift, the documents obtained by UnKoch My Campus show that
Mason administrators identified and targeted Dorothy Rouse as a potential donor
as far back as 2014. Allison Rouse was a
judge appointed by then-Gov. Ronald Reagan to the California Court of Appeals in
1971. He died in 2005. Dorothy Rouse was
an attorney who died in May 2018.
The Rouse estate also gave $43 million
to the conservative Heritage Foundation.
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VSB Disciplinary Action
Effective Aug. 7, the Virginia State Bar Disciplinary Board issued a public reprimand with terms to Jordan J. Hays of Staunton for violating professional rules
that govern diligence, communication, truthfulness in statements to others, and
misconduct. This action was an agreed disposition of misconduct charges against
Hays, according to the VSB.

Federal judicial vacancy
attracts 17 candidates
Seventeen lawyers and judges have
asked to be evaluated for an opening on
the U.S. District Court for the Eastern
District of Virginia.
U.S. Sens. Mark Warner and Tim Kaine
asked the Virginia State Bar to evaluate
the candidates for the upcoming vacancy created when Judge Rebecca Beach
Smith took senior status.
Interviews are scheduled for October at
the VSB office in Richmond.
The VSB reports the candidates are as
follows, alphabetically by last name:
1. Carina A. Cuellar Amrod, Alexandria
2. Michael A. Beverly, Norfolk
3. Philip L. Bradfield, Newport News
4. Gary A. Bryant, Norfolk
5. Polly Chong, Newport News
6. Hon. Mary Jane Hall, Norfolk
7. Hon. Stephen E. Heretick, Portsmouth
8. Hon. David W. Lannetti, Norfolk
9. Hon. Lawrence R. Leonard, Norfolk
10. Hon. Douglas E. Miller, Norfolk
11. Mary T. Morgan, Virginia Beach
12. Patricia A. Nagel, Williamsburg
13. Jay V. Prabhu, Alexandria
14. Coke M. Stewart, Alexandria
15. Farnaz F. Thompson, Washington, D.C.
16. Hon. Victoria A.B. Willis, Stafford
17. Hon. Roderick C. Young, Richmond

Thomas Cullen eyed for
federal judgeship
President Trump reportedly is considering Western District U.S. Attorney Thomas Cullen for a vacant federal judgeship.
Cullen had not publicly expressed interest in the seat of U.S. District Judge Glen E.
Conrad, who took senior status in 2017. An
elaborate screening process last year led to
the Nov. 21 recommendation of two other
candidates by Virginia’s U.S. senators.
Sens. Mark Warner and Tim Kaine urged
both U.S. Magistrate Judge Robert S. Ballou of Roanoke and Scott County Circuit
Judge John C. Kilgore for Conrad’s seat.
“The Senators are disappointed that
the White House is not moving forward
with their recommendation to nominate
Judge Ballou or Judge Kilgore to fill the
vacancy,” according to a statement from
a Warner spokesperson provided Sept. 7.
“Our offices have been in communication
with Thomas Cullen to collect some basic
information, but the senators have not
met with Mr. Cullen,” the statement said.
The senators had not requested a Virginia State Bar evaluation of Cullen as
of Sept. 10, according to VSB Executive
Director Karen Gould.
Cullen’s potential candidacy emerged
only recently. Federal officials were conducting interviews into Cullen’s background last
month, sources told The Roanoke Times.
Cullen is known to the senators. He
was one of two recommended in July
2017 by Warner and Kaine for the U.S.
attorney position. But he had not applied
for consideration of Conrad’s seat.
“The senators only make recommendations for judicial vacancies after an extensive
review process – which Mr. Cullen would
have to undergo,” the senators’ statement
said. “The senators take their responsibility
on judicial nominees very seriously and are
working to ensure that there is a qualified
nominee for this vacancy as soon as possible.”
Both Ballou and Kilgore had been
ranked highly by the Virginia State Bar’s
Judicial Candidate Evaluation Committee in March of 2018.
The senators considered that VSB
evaluation along with those of other bar

groups and the senators’ own panel of attorneys, according to their recommendation announcement in November.

Justice Chafin is sworn
in to Supreme Court
Southwest Virginia’s
newest voice on the
Virginia
Supreme
Court bench took the
oath of office Sept. 6 in
Abingdon.
Teresa M. Chafin, of
Russell County, moved
from the state Court
of Appeals to the Supreme Court, taking
JUSTICE CHAFIN
the place of just-retired
Justice Elizabeth A.
McClanahan, a Grundy native, who spoke
at the investiture ceremony at the Southwest Virginia Higher Education Center.
A Lebanon native, Chafin received her
undergraduate degree from Emory &
Henry College and her JD from the University of Richmond. After private practice in Lebanon, Chafin was elected to
the juvenile and domestic relations bench
in 2002. She was elected to circuit court
in 2005 and sat primarily in Tazewell
County. She served as chief judge of the
29th Circuit in 2008 and 2009.
In 2012, Chafin was elected to the Court
of Appeals. Her elevation to the Supreme
Court by the 2019 General Assembly drew
attention to the role of her brother, state
Sen. Ben Chafin, who sat with colleagues
for a committee interview but abstained
from the vote on the Senate floor.
McClanahan is the new dean of the Appalachian School of Law in Grundy.

Lemons to receive
Inns of Court award
Virginia
Supreme
Court Chief Justice
Donald
W.
Lemons next month will
receive
the
2019
American Inns of
Court Lewis F. Powell
Jr. Award for Professionalism and Ethics.
Lemons served two
terms as president of
CHIEF JUSTICE
the American Inns of
LEMONS
Court from 2010 to
2014. He was president of the John Marshall Inn from 2002 to 2004 and a Master
of the Bench there and at the Lewis F.
Powell Jr. Inn, both in Richmond.
American Inns of Court president William C. Koch Jr. will present the Powell
award Oct. 26 during the American Inns
of Court’s annual Celebration of Excellence at the U.S. Supreme Court in Washington. Associate Justice Neil Gorsuch
will host the celebration.
“Even as he has risen to lead the oldest
supreme court in the United States, [Lemons] has retained the values of a country
lawyer,” said Kannon K. Shanmugam, a
partner at Paul, Weiss, Rifkind, Wharton
& Garrison LLP in Washington, who was
among those nominating Lemons. “He is a
role model in how a judge should conduct
himself from the bench. He treats everyone he encounters with respect,” Shanmugam said in a news release.
Lemons has been the chief justice of the
Supreme Court of Virginia since 2015. He
presides over the court and also serves as
the chief administrative officer managing
Virginia’s judicial system.
Lemons was the 2018 recipient of the
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Virginia Bar Association’s Gerald L. Baliles
Distinguished Service Award. Since 2007, he
has been a distinguished professor of judicial
studies at Washington & Lee University law
school, where he teaches a course on appellate advocacy. He served on the board of directors of the Conference of Chief Justices.
Before becoming chief justice, Lemons
served as a justice of the Supreme Court of
Virginia, having been elected by the General Assembly in 2000. He was previously
a judge of the Court of Appeals of Virginia
and a Richmond circuit judge, where he
was a pioneer in the drug court movement.
He was in private practice in Richmond
before election to the bench in 1995.
Lemons received his undergraduate degree from the University of Virginia in 1970
and his law degree from U.Va. in 1976.
The American Inns of Court, headquartered in Alexandria, aims to advance the
rule of law by encouraging a high level
of professionalism through example, education, and mentoring. The organization’s
membership includes more than 31,000
federal, state, and local judges; lawyers;
law professors; and law students in nearly 380 chapters nationwide.

Judge: Beware the
LLC diversity trap
ROANOKE — A Roanoke federal judge has
some advice for litigation lawyers: Double
check the citizenship
of the parties before
filing a diversity action in federal court.
Just because an
LLC is registered in a
particular state does
JUDGE DILLON
not make it a citizen
of that state for determining whether the parties are diverse
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for purposes of federal subject matter jurisdiction, cautioned
U.S. District Judge Elizabeth K. Dillon.
“An LLC is not a corporation. It is not treated as a corporation for purposes of citizenship,” Dillon told Roanoke Bar
Association members Sept. 10.
Mistaking an LLC for a corporation under federal rules cost
the parties dearly in a Florida case. The lawyers litigated all
the way to the Eleventh Circuit only to have the judges raise
the issue of diversity jurisdiction. Determining that an LLC
was not diverse as thought, the judges vacated the trial court
judgment and directed the case be remanded to state court.
The decision is Thermoset v. Building Materials of America, 849 F.3d 1313 (11th Cir. 2017).
Dillon said a lawyer confronting an LLC among the parties in a diversity action must “drill down” to identify the
members of the LLC. It is those individuals and business
entities that will determine whether the LLC can be considered jurisdictionally diverse.
Dillon shared other tips for advocacy. Stick to the strong
argument, not every imaginable argument. Also: Tell the
truth about the law and the facts.
“If you don’t know, say you don’t know. It’s better than
making something up,” she said.
If your argument focuses on a rule or a statute, set out the text
of that authority in your brief. “Don’t make me find it,” Dillon said.
Dillon has been on the bench in the Western District since
her appointment in 2014.

Former Abingdon officials sue town

Two former Abingdon officials – including the long-time
town attorney – are suing the town for money damages
claiming they were forced to quit amid a “toxic environment”
of increased politicization.
Deborah C. Icenhour – who resigned last summer after
nearly 10 years as town attorney – claims she was defamed
by a town council member and subject to increasingly hostile behavior from council members.
Icenhour’s suit – filed Aug. 20 in Abingdon federal court –
followed close on the heels of a similar action filed by former
Abingdon town manager Gregory Kelly, who also resigned
last year. Both former town officials are represented by lawyers with the Strelka Law Office in Roanoke.
Icenhour claimed she was defamed in her role as the Freedom of Information Act officer for the town. At a 2017 meeting, town council member Cindy Patterson reportedly said
citizens “don’t trust the FOIA Officer. That’s obvious.”
“Ms. Patterson must have known of the falsity of her
statement. Even if Ms. Patterson subjectively believed the
statement to be true, she lacked a reasonable basis for such
belief,” Icenhour’s lawsuit said.
After the 2016 election of Patterson and another council member, “the inner workings of the Town grew steadily
more politicized,” the suit said.
Icenhour said her health was affected by the “often unprofessional and occasionally outrageous actions” of several council
members. She claims disability discrimination, retaliation and
gender discrimination in her pay. The lawsuit seeks $2 million
in compensatory damages and $2 million in punitive damages.
Cameron S. Bell, who has served as counsel for the town
since Icenhour’s resignation, said Sept. 3 that the town had
not been served with Icenhour’s suit and had no comment.

Civil jury instructions posted for free

Two months after the Supreme Court of Virginia made
the unannotated version of its model criminal jury instructions available for free, the civil version is now available on
the court’s website.
The civil instructions are at http://www.courts.state.va.us/
courts/circuit/resources/model_jury_instructions_civil.pdf
The court announced June 26 that the unannotated instructions were being made available “as a service to the
bench, bar, and the public.” The annotated criminal instructions are for sale from a private publisher for $470. The annotated civil instructions cost $359.
Both versions of the Virginia Model Jury Instructions are
created by the Virginia Model Jury Instructions Committee,
with members appointed by the chief justice. The committee
is chaired by Justice Stephen R. McCullough.
Commercial publication of state-produced legal authority
is under scrutiny. The U.S. Supreme Court agreed in June to
consider whether the state of Georgia can assert copyright
in its annotated state code.

Expected for fall: Rollout of e-vouchers

Lawyers doing court-appointed work can look forward to
much quicker payments with statewide implementation of
an electronic voucher system this fall.
Court officials hailed the benefits of the Electronic Voucher Payment System as used in pilot programs in Wise County, Hanover
County and Chesterfield County. It saves paper handling for administrative staff and brings the check a lot faster for the attorney.
“Payments as quickly as three days from submission,”
said a notice on the Norfolk Circuit Court site. Other benefits are ease of use and the ability to track the progress
of a DC-40 form to verify acceptance or rejection and the
issuance of payment.
Lawyers are encouraged to pre-register. In some courts,
electronically submitted forms will be the only way to submit for payment on court-appointed cases. Signing up reportedly involves a four-minute attorney registration tutorial and an eight-minute training module.
– Compiled from staff reports
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OBITUARIES
Lawrence Hoover

Retired Harrisonburg attorney Lawrence
Hoover Jr. died Sept. 6. He was 85.
Mr. Hoover graduated from Hampden-Sydney College in 1956 and the University of
Virginia law school in 1959. Following graduation, Mr. Hoover practiced law with his father
in Harrisonburg for two years before joining
the Office of the Legal Adviser in Washington, D.C. In 1966, Mr. Hoover was assigned by
the state department as the legal adviser to
Ambassador Blair at the Embassy in Manilla, Philippines. He was then assigned to the
U.S. Mission to the United Nations in Geneva,
Switzerland. In 1971, Mr. Hoover left the state
department and returned home to Harrisonburg where he rejoined his father at Hoover
Penrod PLC.
Friends and colleagues often referred to Mr.
Hoover as the “father of mediation in Virginia.”
He was one of the founders of the Fairfield Center, the first mediation center in Virginia. He
also received numerous awards, including the
Alternative Dispute Resolution Founders Award
and a Lifetime Achievement Award from the Office of the Executive Secretary of the Supreme
Court of Virginia.
Mr. Hoover served on many community
boards, including the Center for Justice and
Peace Building at Eastern Mennonite University, the Community Mediation Center, Shenandoah Valley Public Television, the Blue Ridge Community College Education Foundation and more.
Mr. Hoover is survived by his wife, Pat; a
daughter, Cornelia; a son, John; and many
grandchildren and great-grandchildren.

relationships and reducing annexation battles in
court. The package of bills greatly increased state
aid to cities and counties for necessary services
such as courts and law enforcement. The bills also
allocated state health and road funding more equitably between cities and counties.
Sen. Michie was elected to the state Senate
in 1980. In the Senate, he secured passage for
numerous measures dealing with child support
enforcement, all-terrain vehicle safety and assisted conception. He and Del. Bernie Cohen
won hard-fought passage of the Virginia Indoor
Clean Air Act, the first legislation passed by a
major cigarette-producing state to create indoor
smoking-free zones. Sen. Michie was defeated
for re-election in 1991, largely due to NRA opposition based on his support of a bill to ban assault weapon sales in Virginia.
Sen. Michie served on the boards of Jefferson Area Board for Aging, United Way, Charlottesville Housing Foundation (later Piedmont
Housing Alliance), Planned Parenthood, and
Camp Holiday Trails. He also served on the
board and was president of the congregation of
Thomas Jefferson Memorial Church, Unitarian-Universalist.
In his private life, he greatly enjoyed canoeing,
hiking and gardening. After his retirement, he
became an accomplished watercolor landscape
painter.
Sen Michie is survived by four sons, Thomas
J. Michie VI, John I. Michie, Edmund “Ned” R.
Michie and George R. B. Michie;. four stepchildren, Julie Schrank Luhrsen, H. Paul Schrank,
Elizabeth E. Schrank and Allison S. Babcock;
five grandchildren; and five step-grandchildren.

Thomas J. Michie

Robert “Butch” Williams

Retired Charlottesville lawyer and former
state legislator Thomas Johnson Michie, a resident of Westminster-Canterbury of the Blue
Ridge, died on Aug. 27 following a gradual decline due to Alzheimer’s.
Sen. Michie was born in Pittsburgh, the
son of Judge Thomas Johnson Michie IV and
Cordelia Ruffin Michie. He moved to Norfolk
in 1942. He graduated from Woodberry Forest
School in 1949, Trinity College in 1953, and
the University of Virginia law school in 1956.
He then served three years of active duty in
the Navy as a law specialist. He remained in
the Naval Reserve for more than 20 years, retiring as a commander.
Sen. Michie joined his father’s law firm in the
fall of 1959 and later became senior partner of
the firm that is now Michie Hamlett, retiring
in 2003. His practice was concentrated on wills,
trusts and estates. He was a fellow of the American College of Trust and Estate Counsel and
served as president of the Charlottesville-Albemarle Bar Association.
He served on the Virginia Judicial Council standing committee on commissioners of
accounts for more than 10 years. Sen. Michie
chaired the senior lawyers section of the Virginia State Bar as well as the Virginia Bar Association select committee on financial abuse of the
elderly. In recognition for services to the bar and
public, he was invited to join the Virginia Law
Foundation.
Sen. Michie was appointed to the Charlottesville School Board in 1965 and served until
his election to the House of Delegates in 1970.
During that time, the Charlottesville School
Board became a rare exception in the south,
voluntarily taking steps to fully integrate the
school system by changing district boundaries. The board also established kindergarten, upgraded the quality of education for all
students, built Jackson-Via Elementary and
CATEC (with Albemarle County Schools), and
began planning for the new Charlottesville
High School.
Sen. Michie earned the nickname “Landslide
Michie” when he won the 1970 House special
election by just one vote. As a delegate, he authored Virginia’s first effective child abuse reporting statute, which increased identification of
potentially abused children. He was one of only
10 House members to vote against a resolution
aimed at preventing localities from using busing
to achieve desegregation and he was a full supporter of ratification of the ERA.
One of his major legislative achievements, which
passed after seven years of his persistent efforts,
was a set of bills aimed at improving city-county

Martinsville attorney Robert L. “Butch” Williams, Jr. died Aug. 19. He was 75.
A Danville native, Mr. Williams graduated
from Howard University in 1966 and attended law school at the University of Virginia.
He graduated in 1969 as one of the first five
African American graduates. Williams went
on to teach at the North Carolina Central
University law school and later became an
assistant dean of admissions at Harvard University law school.
After his tenure at Harvard, Mr. Williams
briefly worked in the Massachusetts attorney
general’s office before returning to Southside
Virginia and settling down in Martinsville. He
founded his law practice - Williams, Luck &
Williams - in 1976 and specialized in personal
injury, social security disability and criminal
law. Mr. Williams practiced law for 43 years until his death.
Mr. Williams was well known in town as a
former Martinsville city School Board chair.
In 2016, he won the Michael Cannaday Award
presented by the Martinsville-Henry County
Bar Association, which recognizes a person
in the legal community who contributes to
the success of the administration of justice.
He also served stints as president of both the
Old Dominion Bar Association and the Martinsville Bar Association. He was a member of
the Virginia State Bar, a member of the Men’s
Roundtable of Martinsville, a member of the
Board of Trustees of Virginia State University
and a member of the Board of Directors of the
Virginia Legal Aid Society.
Mr. Williams is survived by his wife, Patricia;
his son, Robert; his daughter, Jamie; two sisters;
two brothers; and many nieces and nephews.

Arnold Snukals

Richmond attorney Arnold Snukals died Aug.
9. He was 63.
Born in Richmond, Mr. Snukals attended the
University of Virginia on a baseball scholarship and graduated in 1978. He graduated from
the University of Richmond law school in 1981
where he met his wife, Beverly, and began a law
practice with his former high school teacher,
Craig Cooley, shortly after.
Mr. Snukals later joined the Chesterfield
county attorney’s office and then the Chesterfield commonwealth’s attorney’s office. Mr. Snukals continued his practice at Duane & Shannon
where he became a partner.
He is survived by his wife, Beverly, who is a
circuit judge in Richmond; his son, William; his
grandson, Warner; a brother; and a sister.
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11-year medical malpractice saga ends in settlement
$850,000 Settlement

going to pay you money in this case.” There
was a significant issue both about liability
and the cause of death. The jury in the first
trial found no liability but in talking to the
jurors, they indicated that they had some
issues with causation also but never really
had to get to that point. The case long ago
became one that was a huge business mistake. After years of litigation, facing a $1.85
million cap, having to switch gears from the
first set of experts to a second set of experts
after the first trial was lost, facing Medicare
and Medicaid liens, and facing a client who
was simply worn down from the process, it
became clear several years ago that this case
could not possibly be profitable or beneficial
financially for anyone. However, as a matter of principle with the insurance company
and their representative taking such an arbitrary position, the plaintiff and counsel
continued to push forward with the litigation
in the hopes that it would being some emotional satisfaction to the family. Ultimately,
after two days of trial and with the insurance
company then approaching the family about
resolving the case, that goal was accomplished. The surviving spouse can finally,
after 11 years, close this chapter in his life
knowing that despite all odds and despite
the expense, he was able to prove that mistakes were made and ultimately someone
had to pay for those mistakes.

The malpractice occurred in 2007. Suit was
originally filed in 2008.
The case went to trial
in 2011 and resulted in
a defense verdict. The
verdict was set aside
based on alleged juror
misconduct. The case
was reset for trial but on
the eve of trial the defenHADDAD
dant moved to Vermont,
which opened up federal
jurisdiction. The case was then nonsuited
and refiled in federal court. Counsel for
the plaintiff probably made 25 overtures to
the insurance company and counsel for the
defendant to just sit down and talk about
the case. There was not even a request for
money . . . just a request that everybody sit
in the same room and talk about the case.
For more than 10 years, both the insurance
company and counsel for the defendant simply said, “We’re never going to talk to you
about this case; just get ready to try it.”
There was a settlement conference ordered
in state court. Counsel for the defendant
showed up and said, “We’re never going to
pay money in this case.” There was a settlement conference ordered in federal court.
Counsel for the defendant and the insurance
company showed up and said, “We’re never

Type of action: Medical malpractice
Injuries alleged: Wrongful death
Name of case: Charles Amos, Administrator of the Estate of Carol Amos, Deceased v. John Doe, M.D.
Court: U.S. District Court – Newport News
Case no.: 4:18cv81
Tried before: Judge
Name of judge: U.S. Magistrate Judge Lawrence R. Leonard
Date resolved: Aug. 6, 2019
Special damages: $1 million in medical bills
Demand: $850,000
Offer: Zero through the second day of trial
Verdict or settlement: Settlement
Amount: $850,000
Attorney for plaintiff: Robert J. Haddad, Virginia Beach
Attorneys for defendant: Kimberly Satterwhite and Matthew Joss, Richmond
Plaintiff’s experts: Kenneth P. Rothfield, M.D., James Pepple, M.D., L.D. Britt, M.D., and Karim Trad,
M.D.
Defendant’s experts: George Politis, M.D., Clavio Ascar, M.D., Martin Evans, M.D., and Bruce Abell,
M.D.
Insurance carrier: The Doctors Company

[19-T-115]

Two broadsided by drunk on Parkway

Suit alleged obstetrician
mismanaged delivery
$975,000 Settlement

SLEDD

SETHI

Plaintiff, a minor, filed suit
alleging that an obstetrician
mismanaged a shoulder dystocia delivery. Plaintiff alleged that the obstetrician
should have recommended
a Caesarean section which
would have avoided the dystocia and the resultant brachial
plexus injury.

HALL

$480,000 Settlement ($240,000 each)
NAGLE

On an evening in July 2016, the two plaintiffs were seated in a vehicle while parked at an
overlook on the George Washington Memorial Parkway in Arlington County. The defendant,
who later admitted to having consumed several vodka drinks, was driving at a high speed on
the parkway when she veered off the road, drove over a median and broadsided the plaintiff’s
vehicle in the middle of the overlook parking lot.
The collision was investigated by the U.S. Park Police who found bottles of vodka in the
defendant’s vehicle. She subsequently admitted to the officer that she knew she “wasn’t OK to
drive.” She was charged with DUI and other offenses in federal court and failed to appear on the
charges. A warrant was issued, but she was never apprehended. She was also never located for
the purpose of the plaintiffs’ civil claims.
Both of the plaintiffs were taken by ambulance to the hospital immediately after the collision.
One plaintiff suffered a fractured jaw, fractured hand and concussion, while the other suffered a
concussion and neck/back injuries. The plaintiffs recovered from their injuries with only minor
ongoing complaints.
Due to the absence of the defendant, the lack of memory of the concussed plaintiffs and the
lack of cooperation from the U.S. Park Police, the plaintiffs anticipated some difficulty with proving punitive damages at trial. The police never obtained an official BAC, as it was apparently
unnecessary under the federal DUI statute. However, counsel were ultimately able to obtain the
defendant’s out-of-state hospital records which showed a lab alcohol test resulting in a BAC in
excess of 0.20%. The case settled with the UIM carrier shortly after disclosure of those hospital
records. The plaintiff with the fractured jaw was limited to $250,000 in coverage.

Verdict or settlement: Settlement

Injuries alleged: One plaintiff with fractured jaw,
fractured finger and concussion. Second plaintiff with
concussion and soft tissue neck/back injuries.

Amount: $480,000 ($240,000 for each plaintiff)

Injuries alleged: Partial loss of use of right arm
Tried before: Mediation
Name of mediator: Hon. Johanna Fitzpatrick (Ret.)
Date resolved: May 15, 2019
Verdict or settlement: Settlement
Amount: $975,000
Attorneys for plaintiff: Richard L. Nagle and Travis W. Markley, Reston

GOT VERDICTS & SETTLEMENTS?
Send them our way.

Attorneys for plaintiff: Samantha K. Sledd, Gobind S.
Sethi and Robert T. Hall, Reston

Write us at:
jbondurant@valawyersmedia.com

Date resolved: July 1, 2019
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Type of action: Medical Malpractice
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Type of action: Motor Vehicle Collision with DUI
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Workers’ compensation turns 100
By DEBORAH WOOD BLEVINS
and ANTOINETTE MOORE
The Virginia Workers’ Compensation
Commission turns 100 years old this
year. The Workers’ Compensation Act
was enacted by the Virginia General Assembly in March 1918. In 1919, the Industrial Commission, the predecessor of
the current commission, was established
and officially put workers’ compensation
laws into effect.
The VWC was born out of the “grand
bargain” because it struck a balance between management and labor, creating
workers’ compensation statutes that
allowed another remedy for workplace
injuries and accidents. Prior to that, the
only remedy for injured workers was to
sue their employers. However, few had
the time or resources to pursue such litigation.
That all changed after the Triangle
Shirtwaist Factory fire. On March 25,
1911, a factory fire in New York City
killed 146 garment workers, marking
the deadliest industrial disasters in the
history of the city and one of the deadliest in American history. The tragedy
shifted the political climate and pushed
lawmakers to address the need for workers’ compensation in the U.S.
“The Workers’ Compensation Act
stands as a monument to our culture’s
most noble ideals, interjecting a measure
of humanity into how we treat and view
those injured in their employment,” said
VWC Chairman R. Ferrell Newman.
The Act was crucial in developing
the modern workplace. Although every
state has its own version of the workers’
compensation law, employees are not
required to prove negligence to receive
benefits, but those benefits are limited.
For example, pain and suffering are not
recoverable.
The commission was designed to represent all interests. The General Assembly appoints three commissioners to
lead the organization: one to represent
employers, one to represent employees
and a third neutral party.
The current commissioners are Chairman R. Ferrell Newman, Wesley G. Marshall, and Robert A. Rapaport.
Since its inception, the VWC’s scope
has expanded to include other crucial
programs. In 1977, the General Assembly
established the Criminal Injuries Compensation Fund, now known as the Virginia Victims Fund (VVF), within the jurisdiction of the Workers’ Compensation
Commission to serve innocent victims of
crime and their families. The VWC was
given jurisdiction over birth-related neurological injuries in 1987. The General
Assembly also established a medical fee
schedule in 2018, bringing Virginia into

WORKERS’ COMPENSATION IN VIRGINIA

A TIMELINE

“One young woman”

– VWC Chairman
R. Ferrell Newman
the majority of states where the cost of
medical services is set.
The VWC has implemented innovative measures to increase the availability and effectiveness of services provided to the community. In 2016, the VWC
processed over 47,600 electronic claims
and the Customer Contact Center had
answered more than 78,000 calls by
November of the same year. The VWC’s
judicial department had 12, 852 cases
referred to dockets in 2017. These innovations in technology have gained recognition beyond the state line. In 2016, The
VWC garnered the International Association of Industrial Accident Boards and
Commissions’s Innovation Award for
the creation and implementation of the
“ADR Tab,” which increased the overall

The Virginia General Assembly
enacted the Virginia Workmen’s
Compensation Act and created
the Industrial Commission of
Virginia.

1919

Workers’ compensation laws in
Virginia went into effect.

1972

Injured employees became entitled to compensation for wage
loss at the rate of 66.23% of their
annual weekly wage, after a seven-day waiting period.
The Virginia General Assembly
also enacted provisions to the
Act to cover coal miners with
“black lung” disease, classified as
occupational diseases.

This unidentified woman was apparently a clerk working in the original Industrial Commission offices in downtown Richmond about 1919. The VWC’s Antoinette Moore has been researching the photo and learned: The
woman presumably is working on the commission’s first annual report in 1920, because the group touted that
it used Hollerith Machines to compile statistics. The machines were a cost-saving measure; the rental cost
was $65 a month; the commission paid clerks $80 a month. The caption on the original photo, which hangs
in the current commission offices: “These tabulating machines compiled all of the statistics in this report.
Under one young woman they do the work of twenty clerks.” Photo credit: Photo courtesy of the VWC.

“The Workers’
Compensation Act
stands as a monument
to our culture’s most
noble ideals, interjecting
a measure of humanity
into how we treat and
view those injured in
their employment.”

1918

efficiency of processing claims referred
for mediation.
As a result, the VWC has decreased
the time and resources required to resolve disputes. Consistent growth and
innovation has allowed the organization
to expand its reach, currently residing
at 333 E. Franklin Street with regional office locations serving communities
across the state of Virginia.
The commission’s impact on the community over the past 100 years has been
extensive. In 1922, Gov. E. Lee Trinkle
remarked on the early work of the Industrial Commission:
“The results achieved have fully met
the expectations of its supporters, and
it has been alike satisfactory to employers and employees in establishing
better relations between employing and
employed classes and in giving prompt,
though moderate, compensation to injured and to the dependents of those
killed in the line of duty,” he said.
Aligned with its history, the commission continues to provide exceptional
service in its vision to lead the nation as
an innovative and effective state agency.
In honor of the 100 year anniversary,
a centennial gala will be held on Oct. 28,
2019 in Richmond.
Deborah Wood Blevins is the managing deputy commissioner in the Alternative Dispute Resolution Department
of the Virginia Workers’ Compensation
Commission. Antoinette Moore is a member of the same department at the commission; she was the winner of VWC’s
Centennial Essay Contest.

1974

Virginia employers with three or
more employees (including parttime) became required to carry
workmen’s compensation insurance or qualify as a self-insurer.

1975

Injured workers now have two
years from the date of the accident to file a claim in writing.

1980

The first Virginia Workmen’s
Compensation Commission regional office opened in Lebanon,
Virginia.

1983

The Virginia Workmen’s Compensation Act became the
Virginia Workers’ Compensation
Act.

1996

The commission established a
system by which insurers and
employers could submit the Employer’s First Report of Accident
electronically.

1991

The Industrial Commission of
Virginia was renamed the Virginia Workers’ Compensation
Commission.

2002

The General Assembly mandated
the institution of an expedited
calendar for the administration
of claims in which the employer’s
denial of benefits, after initial
compensability has been established will cause an injured employee to incur severe economic
hardship.

2012

WebFile, a portal for online records, was implemented.

2018

The medical fee schedule was
implemented Jan. 1, 2018.

2019

The commission celebrates its
centennial through December
2019.
- Maura Mazurowski

The first workers’ comp cases before two courts
By MAURA MAZUROWSKI
and PAUL FLETCHER
Virginia passed the the Workmen’s
Compensation Act in March 1918.
It took three years for the first workers’ compensation case to make its way
to the Supreme Court of Appeals of Virginia, as the commonwealth’s highest
court was then known.
The decision, Mann v. City of Lynchburg, 129 Va. 453 (1921), was a certified question from the Industrial Commission about whether the new act
applied to a police officer’s death.
In March 1921, Willie H. Mann sued
the city of Lynchburg for the death of
her husband, police officer Lee Arthur
Mann, who died in 1920 after he was
shot on duty.
Willie and her two children were “entirely dependent” on Lee’s weekly wage
of $26.25 and therefore sought compensation from the city of Lynchburg for
his death, according to the opinion.

The high court noted that the purpose
of the new workmen’s comp system was
to “substitute for the unsatisfactory
common law remedies a speedier and
simpler and more equitable form of relief for personal injuries sustained by
persons engaged in hazardous occupations,” according to court documents.
But the Supreme Court denied Willie’s
claim, citing that at the time Lee’s role
as a police officer did not constitute as a
“hazardous occupation” under the act.
“The case of a city policeman does
not, as we think, fall within the reason
and purpose of the act,” the court said.
The law has since changed. Today,
Virginia police officers are eligible for
workers’ compensation benefits, including medical coverage and permanent
partial disability benefits.

Flavin v. J.C. Penney Co., 1 Va.App 1
(1985)
In the case, a deputy commissioner
found that a woman had unjustifiably
refused an offer of selective employment.
Although nine minutes of the transcript of the hearing were missing, the
full commission still affirmed.
That finding was in error, the Court
of Appeals said in an opinion written by
Chief Judge E. Ballard Baker shortly
before his death.
Finding that it “cannot be said as a
matter of law that the nine minutes of
evidence, which were not presented to
the full Commission or to this Court,
had no effect on the outcome of the
case,” the court remanded the case for
more evidence-taking.

Court of Appeals

Research provided by, and a thankful
hat tip to, Gail Warren and David Knight
of the Virginia State Law Library at the
Supreme Court of Virginia.

The Court of Appeals of Virginia
opened for business in 1985. Its very
first decision was a workers’ comp case,

WORKERS’ COMPENSATION IN VIRGINIA

INTERESTING FACTS

•

Under ancient Arab law, compensation
for a worker’s injury varied for specific
body parts. For example, the loss of a
thumb was worth one-half the value of
a finger.

•

The Industrial Revolution was the main
catalyst for workers’ compensation laws
in Europe in the early 1800s

•

Today’s workers’ compensation laws
owe their origin to Prussian Chancellor
Otto von Bismarck. In 1884, he established workers’ accident insurance. This
was the first program that provided
medical and rehabilitation benefits in
addition to monetary support.

•

Wisconsin was the first state to adopt
workers’ compensation laws in 1911

•

Mississippi was the last state to jump on
board in 1948
- Maura Mazurowski
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n 4th U.S. Circuit
Court of Appeals

Tort
No jurisdiction over sovereign
immunity appeal in Abu
Ghraib case

Employment Discrimination
Paper company prevails on
Title VII, pay claims
Where a plaintiff brought gender and
race discrimination claims against International Paper Company alleging it
subjected her to a hostile work environment that resulted in her constructive
discharge, paid her unequally and retaliated against her, the record did not support her allegations and the company was
granted summary judgment on all claims.

Background

Alleging gender and race discrimination, Deanna Evans brought claims
against International Paper Company, or
IPC, under Title VII of the Civil Rights
Act of 1965 and the Equal Pay Act of
1963. After discovery, IPC moved for summary judgment.
The magistrate judge issued a report
recommending that IPC’s motion be
granted as to Evans’ retaliation and unequal pay claims but denied as to Evans’
claims for constructive discharge based
on a hostile work environment. The district judge granted summary judgment
in favor of IPC as to all of Evans’ claims,
thus adopting in part and denying in part
the magistrate judge’s recommendation.
Evans now appeals that order granting
summary judgment.

Hostile work environment/constructive discharge

Evans’ first two causes of action allege
that she was subjected to a hostile work
environment on account of her race and
gender and, as a result, was constructively discharged in violation of Title VII. The
district court held “[a]fter considering all
of the above allegations and the totality
of the circumstances as demonstrated by
the evidence presented by [Evans], the
court cannot conclude that [Evans] has
met her burden of establishing that the
alleged treatment she received was objectively severe and pervasive to alter the
conditions of employment and create an
abusive atmosphere.” Thus, the district
court’s decision was based on the severe
and pervasive requirement for a hostile
work environment claim.
Without commenting on the district
court’s decision concerning the severe or
pervasive requirement, we believe affirmance is appropriate for a separate and
independent reason. A plaintiff asserting
a combined hostile work environment
claim must establish that her working
conditions were so intolerable that a reasonable employee would have been compelled to resign. Evans has not presented
evidence that creates a genuine issue of
material fact as to this issue.
The record reflects many positive aspects of Evans’ employment at IPC. And
while we must consider the evidence in
the light most favorable to Evans, the evidence she offered about the conditions at
IPC does not rise to the level of intolerability required by Supreme Court and
Fourth Circuit precedent cited above. The
conditions, while no doubt frustrating
and unpleasant to Evans, cannot, from
an objective perspective, be construed to
leave her no choice but to resign.

Retaliation

Evans’ third cause of action alleges
that IPC retaliated against her for engaging in actions protected by Title VII. The
district court found that Evans failed to
demonstrate that she suffered an adverse
action and thus failed to make a prima
facie case of retaliation. We agree.
Simply because her supervisor, whether rightly or wrongly, pointed out a
growth area for Evans in her evaluation
does not rise to the level of materially
adverse. Next, a one-time inappropriate
comment by Evans’ peer does not create
a genuine issue of material fact about a
materially adverse retaliatory act by IPC.
Last, Evans claims that, in response to

her complaints, she generally was treated
worse than white employees by being ignored and left out of meetings. But these
general complaints are also not enough
to create a genuine issue of material fact.
Evans must offer evidence of an actual
retaliatory act that meets the “materially
adverse” standard. She has not done so.

Equal Pay Act

Evans’ last cause of action alleges that
she was paid less than male employees in
violation of the Equal Pay Act. The district judge held that Evans failed to establish a prima facie case of an EPA violation because she did not show a proper
male comparator. We agree.
Evans lists seven individuals as her
male comparators. Yet she failed to produce evidence that these comparators received higher salaries for performing jobs
of the “effort, skill, and responsibility”
as Evans’ job. Thus, we find that Evans
failed to offer evidence that creates a genuine issue of material fact concerning her
alleged EPA violation.
Affirmed.
Evans v. Int’l Paper Co., Appeal No.
18-1448, Aug. 27, 2019. 4th Cir. (Quattlebaum), from DSC at Columbia (Childs).
Shannon Marie Polvi for Appellant, Kristin Starnes Gray for Appellee. VLW No.
019-2-241. 19 pp.

Employment Discrimination
Paper company not liable in
bias case
Where there was no material fact as to
a former paper mill worker’s claims that
the company discriminated and retaliated against him and subjected him to a
hostile work environment, the court ruled
the alleged conduct was insufficient as a
matter of law.

Background

Alleging race-based discrimination,
Matthew Perkins brought claims for: (1)
disparate treatment, (2) hostile work environment, (3) constructive discharge and
(4) retaliation against International Paper Company, or IPC, under Title VII of
the Civil Rights Act of 1965. After discovery, IPC moved for summary judgment.
The district court adopted the magistrate
judge’s recommendation to grant IPC’s
motion concluding there were no genuine issues of material fact as to any of his
claims. Perkins now appeals that order of
summary judgment.

Disparate treatment

At the outset, claims for disparate
treatment should be dismissed if not
timely filed. Perkins, having filed a charge
of discrimination on Jan. 8, 2015, may
proceed and recover only on deliberate
discrimination that occurred within the
300 days of filing his charge. Based on his
own testimony, Perkins’ claims of disparate treatment for being denied positions,
overtime, additional educational benefits
and training all took place between 2007
and 2013, and thus are untimely.
In contrast, Perkins’ claim that he was
denied annual reviews appears to be
timely. However, in a disparate treatment
claim, a plaintiff must show discrimination that adversely affects the terms, conditions or benefits of employment. Perkins has not offered evidence indicating
IPC’s failure to give him annual reviews
adversely affected the terms, benefits and
conditions of his employment.

Perkins’ claim that the hostile treatment he received at IPC constitutes an
adverse employment action also appears
timely. But despite that, the magistrate
judge’s report, which the district court
adopted, questioned whether hostile
treatment could qualify as an adverse
employment action. Noting that Perkins
offered no authority that it could, the report considered Perkins’ claims of hostile
treatment not as an adverse employment
action under his disparate treatment
claim, but instead under his hostile work
environment claim. Under these circumstances, we agree with the district court.

Hostile environment

We next turn to Perkins’ race-based
hostile work environment claim. The
handful of incidents Perkins described
occurred between 2007 and 2013. Those
incidents, while no doubt serious to
Perkins, from an objective perspective
cannot reasonably be described as either frequent, physically threatening or
humiliating. Further, Perkins does not
allege the incidents interfered with his
ability to perform his job.
Next, looking at the evidence of racially offensive conduct and statements of
which Perkins was aware, the two incidents, one in 2006 and the other several years before 2014, took place several
years apart and years before Perkins decided to retire. Without condoning it in
any way, this conduct is too remote to be
pervasive, and, thus, insufficient to create
a genuine issue of material fact.
Finally, we confirm that information
about which a plaintiff is unaware cannot, by definition, be part of a plaintiff’s
work experience. Thus, such information
is not proper for consideration in evaluating the severe or pervasive requirement
of a hostile work environment claim.
Considering the evidence in its totality,
for the foregoing reasons, we affirm the
district court’s order granting IPC summary judgment on Perkins’ hostile work
environment claim.

Constructive discharge

Perkins next alleges that his working
conditions were so intolerable that he was
constructively discharged. Perkins testified he left IPC because he had no ability
to provide a positive influence, was devalued and could not sleep at night because
of racism and prejudice. Perkins added
that high blood pressure and shoulder
pain were additional reasons he left. But
on appeal, Perkins appears to argue the
same evidence that supports his hostile
work environment claim also supports
and creates a genuine issue of material
fact on his constructive discharge claim.
Either way, we disagree.

Retaliation

Last, we turn to Perkins’ retaliation
claim. We are required to and do consider the evidence in the light most favorable to Perkins. But Perkins must, in the
end, offer some evidence to support the
essential elements of his claim. Here, he
did not. There is not a genuine issue of
material fact on the required causation
necessary for a retaliation claim. Thus,
Perkins’ retaliation claim should be dismissed.
Affirmed.
Perkins v. Int’l Paper Co., Appeal No.
18-1507, Aug. 27, 2019. 4th Cir. (Quattlebaum), from DSC at Columbia (Wooten).
Shannon Marie Polvi for Appellant, Matthew J. Gilley for Appellee. VLW No. 0192-242. 26 pp.

Where the district court concluded
there were factual disputes whether a
U.S. government contractor, CACI, sued
for its alleged role in torture of Iraqis at
Abu Ghraib violated the law or its contract, CACI could not seek immediate
appellate review of a decision denying it
derivative sovereign immunity because
the appeal did not turn on an abstract
question of law.

Background

Plaintiffs are Iraqi citizens who allege
that they were tortured while detained
at Abu Ghraib. Defendant CACI Premier
Technology Inc. is a U.S. government contractor that provided civilian interrogators at Abu Ghraib. Plaintiffs allege that
CACI interrogators abused them—or
conspired in or aided and abetted their
abuse—in ways amounting to torture
and other war crimes. In this interlocutory appeal, CACI asks us to reverse the
district court’s order denying it derivative
sovereign immunity.

Analysis

We dismiss because we lack jurisdiction. This conclusion follows from the
reasoning of a prior en banc decision in
which we dismissed CACI’s interlocutory appeal from the district court’s denial
of similar defenses: Al Shimari v. CACI
Int’l, Inc., 679 F.3d 205 (4th Cir. 2012) (en
banc). We explained that “fully developed
rulings” denying “sovereign immunity (or
derivative claims thereof) may not” be
immediately appealable. Indeed, we have
never held, and the United States government does not argue, that a denial of
sovereign immunity or derivative sovereign immunity is immediately reviewable
on interlocutory appeal.
But even if a denial of derivative sovereign immunity may be immediately
appealable, our review is barred here because there remain continuing disputes
of material fact with respect to CACI’s
derivative sovereign immunity defenses.
Below, the district court concluded that
even if the United States were entitled to
sovereign immunity, “it is not at all clear
that CACI would be extended the same
immunity” due to continuing factual disputes regarding whether CACI violated
the law or its contract.
The district court also denied CACI’s
motion for summary judgment on plaintiffs’ ATS claims based on evidence showing “material issues of fact that are in
dispute,” and these factual disputes are
substantially related, if not identical, to
the elements of CACI’s derivative sovereign immunity defense. Given these continuing factual disputes, this appeal does
not turn on an abstract question of law
and is not properly before us.
Appeal dismissed.

Concurring opinion

Quattlebaum, C.J., concurring in judgment:
Being bound by our precedent, I concur
with the majority’s judgment. But I do so
only reluctantly. Our narrow interpretation of the collateral order doctrine in
this case has taken us down a dangerous
road. This proceeding has allowed discovery into sensitive military judgments and
wartime activities. It has also opened the
door to an order that the United States
has no sovereign immunity for claims
that our military activities violated international norms—whatever those are.
These may seem like minor inconveniences given the conduct at issue has
been uniformly condemned and because
the defendant here is a private contractor. But while we have no jurisdiction to
address them now, the implications from
these proceedings are potentially quite
significant. We will see whether this case
progresses to a point where we have jurisdiction to address the important questions it raises.
Shimari v. CACI Premier Tech., Inc.,
Appeal No. 19-1328, Aug. 23, 2019. 4th
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Cir. (Floyd), from EDVA at Alexandria
(Brinkema). John Frederick O’Connor
for Appellant, Baher Azmy for Appellees,
H. Thomas Byron, III for Amicus Curiae.
VLW No. 019-2-243. 6 pp.

tro-Tum purports to alleviate. For all of
these reasons, Castro-Tum is not entitled
to Auer deference.
Petition for review granted; vacated
and remanded.
Romero v. Barr, Appeal No. 18-1850,
Aug. 29, 2019. 4th Cir. (Agee), on petition for review of an order of the Board
of Immigration Appeals. Benjamin Ross
Winograd for Petitioner, Rebecca Hoffberg
Phillips for Respondent. VLW No. 019-2245. 24 pp.

Civil Rights
Race profiling cases
reinstated
Where four African American plaintiffs assert that they were stopped and
searched as a result of racial profiling by
an Albemarle County police officer and
the district court applied an incorrect
standard in rejecting their statistical evidence, the case was remanded for assessment of the evidence under the proper
standard.

Background

Bianca Johnson, Delmar Canada, Rodney Hubbard and Savannah Hubbard,
who are all African American, assert
that they were stopped and searched by
Albemarle County Police Officer Andrew
Holmes as a result of racial profiling.
To prove their selective enforcement
actions, appellants offered statistical evidence obtained from Albemarle County.
Appellants assert that this statistical
evidence demonstrates a striking disparity between the percentage of traffic
summonses that Holmes issues to African Americans, the percentage of traffic
summonses that all other officers on the
police force issue to African Americans
and the population of African Americans
in Albemarle County.
The district court concluded that appellants’ statistical evidence failed to
demonstrate that similarly situated drivers of a non-protected class were treated
differently than appellants.

Statistics

Holmes asserts the following faults
with appellants’ statistical evidence,
which he argues could constitute distinguishable legitimate enforcement factors: (1) the statistics are not (according
to Holmes) limited to traffic stops and
searches, but may include calls for service; (2) the statistics do not include the
reason a driver was pulled over; (3) the
statistics do not identify individuals who
were not stopped but could have been; (4)
the statistics regarding summonses issued to white individuals by other officers
on the force do not break down the types
of offenses charged, the specific location
of the offenses within sectors one and two
or specify whether the summons originated with a traffic stop or involved a search
and (5) “the statistics do not account for
potential racial disparities that might result from crime-based assignments, such
as if Holmes or his fellow officers were
directed to focus on one type of crime or
another.”
Thus, according to Holmes, appellants’
statistics are insufficient because they
are not detailed enough to exclude certain
possible legitimate law enforcement factors that may explain the stark disparity
in Holmes’s rate of traffic summonses for
African American individuals. However,
none of Holmes’s proposed enforcement
factors -- that is, the five alleged statistical faults he raised -- prevent appellants’
statistical evidence from comparing apples to apples as a matter of law.
By accepting Holmes’s proposed enforcement factors as legitimate reasons to
exclude appellants’ statistics, the district
court improperly defined “distinguishable legitimate enforcement factors” too
narrowly. Rather than interpreting “distinguishable” to mean an enforcement
factor that was identifiable or discernable from the statistics themselves or
other evidence in the record, the district
court interpreted it to mean any possible
differentiating feature – even if not supported by the evidence – between appellants and the other drivers represented
in appellants’ statistics. Such a definition
would require a plaintiff’s statistics to
affirmatively disprove every conceivable
distinguishable factor that a defendant

could raise. Aggregated data could never
be so detailed.
Accordingly, we conclude that when
a plaintiff offers statistical evidence to
prove discriminatory effect in a selective
enforcement case, a “distinguishable legitimate enforcement factor” is one that
is identifiable on the face of the statistics
or made apparent from other evidence in
the record. To hold otherwise would mean
interpreting the law to permit a claim
(and an avenue for bringing that claim
through statistics), while simultaneously
making it impossible for such a claim to
make it to a jury (by imposing a standard
of proof that defies statistics).
Therefore, we reverse the district
court’s ruling excluding appellants’ statistics from trial for the purpose of proving discriminatory effect, and remand to
the district court for further fact-finding
and analysis per the correct standard explained in this opinion.

Captain Byers’s testimony

Appellants also assert that the district
court erred in excluding deposition testimony by Captain Byers of the Albemarle
County Police Department that he had
never sought a search warrant to look for
a license suspension notice, nor was he
aware of any other officer who had done
so. The district court did not abuse its discretion by excluding the evidence.
Affirmed in part, reversed in part and
remanded.
Johnson v. Holmes, Appeal No. 181454, Aug. 26, 2019. 4th Cir. (per curiam),
from W.D. Va. at Charlottesville (Moon).
Jeffrey Edward Fogel for Appellants, Jim
H. Guynn, Jr. for Appellee. VLW No. 0192-244. 32 pp.

Immigration
Court does not defer to
Attorney General’s opinion
Where an opinion issued by the Attorney General, holding that immigration
judges and the Board of Immigration
Appeals, or BIA, lacks authority to administratively close a case, was contrary
to the plain language of the regulations
and would upend settled practice, the
court refused to defer to the opinion and
instead held the immigration judge erred
by following the Attorney General’s opinion.

Background

In 2013, the Department of Homeland
Security commenced removal proceedings against Jesus Zuniga Romero for
being present in the United States without being admitted or paroled. Although
Romero accepted a grant of voluntary departure, he subsequently sought and received reopening of his case after the immigration judge determined that Romero
was the beneficiary of a pending form
I-1301 filed by his wife, who was then a
lawful permanent resident.
After the I-130 had been approved,
Romero filed a motion for administrative
closure, advising that his wife had since
become a naturalized U.S. citizen and
that he wished to file a form I-601A2 for
a provisional unlawful presence waiver.
The BIA administratively closed Romero’s case.
DHS filed a motion to reconsider.
While that motion was pending, the Attorney General issued a precedential
decision in Matter of Castro-Tum, 27 I.

& N. Dec. 271 (A.G. 2018), concluding
that no statute or regulation grants immigration judges or the BIA the general
authority to administratively close proceedings. Further, the Attorney General
held that immigration judges and the
BIA may only administratively close
cases in situations where a specific regulation or judicially-approved settlement
expressly authorizes such action.
In June 2018, the BIA granted DHS’
motion, concluding that Castro-Tum represented “a significant change in the law”
and that it precluded the BIA from exercising any general administrative closure
authority. The BIA then dismissed Romero’s appeal and ordered him removed to
Honduras.

Analysis

The first question before the court is
whether the INA implementing regulations unambiguously provide immigration judges and the BIA with the general
authority to administratively close cases. The government argues that neither
8 C.F.R. § 1003.10(b) nor § 1003.1(d)(1)
(ii) provides this authority. But Romero
points to the expansive language in those
regulations as conferring such authority.
We agree with Romero. Applying the
standard tools of interpretation—namely,
a reading of the text of the relevant regulations—we clearly discern from the text
that the authority of immigration judges
and the BIA to administratively close
cases is conferred by the plain language
of 8 C.F.R. §§ 1003.10(b) and 1003.1(d)(1)
(ii).
Even if we were to assume that the regulations were ambiguous, thus requiring
the court’s assessment of Castro-Tum under Auer v. Robbins, 519 U.S. 452 (1997),
and Kisor v. Wilkie, 139 S. Ct. 2400 (2019),
the Attorney General’s reading of the regulations does not warrant deference because it amounts to an “unfair surprise”
disrupting the regulated parties’ expectations. The new interpretation in Castro-Tum (1) breaks with decades of the
agency’s use and acceptance of administrative closure and (2) fails to give “fair
warning” to the regulated parties of a
change in a longstanding procedure.
Administrative closure has been a procedural mechanism employed by immigration judges and the BIA since the late
1980s and consistently reaffirmed—even
if its precise contours have changed—
through the BIA’s precedential decisions.
Accordingly, numerous petitioners have
relied on this long-established procedural
mechanism to proceed through the immigration process. To suddenly change this
interpretation of the regulation undermines the significant reliance interests
such petitioners have developed. A sudden shift in longstanding agency interpretation frustrates mechanisms for predictability that are supposed to be baked
into the administrative process.
This conclusion is bolstered by the further consideration that Castro-Tum is internally inconsistent. Although one of its
purported concerns is efficient and timely
administration of immigration proceedings, it would in fact serve to lengthen
and delay many of these proceedings by:
(1) depriving immigration judges and the
BIA of flexible docketing measures sometimes required for adjudication of an immigration proceeding and (2) leading to
the reopening of over 330,000 cases upon
the motion of either party, straining the
burden on immigration courts that Cas-

n U.S. District Court –
Eastern District
Criminal
Search of defendant’s car
was lawful
Where the police did not impermissibly
extend their interaction with the defendant who consented to the search of his
vehicle, and the evidence of a firearm and
drugs would inevitably have been discovered by police, the defendant’s motion to
suppress the results of the search were
denied.

Background

David Perez-Almeida is charged in a
three-count indictment with illegal reentry (Count One); possession of a firearm
by an alien illegally and unlawfully in
the United States (Count Two) and possession of cocaine (Count Three). The evidence supporting Counts Two and Three
was located during a search of a vehicle.
Perez-Almeida has moved to suppress
that evidence.

Analysis

First, Perez-Almeida argues that the
traffic stop was impermissibly extended
because, once Officer Clary handed the
traffic tickets to Perez-Almeida, the legal basis for the traffic stop had ended.
At that point, argues Perez- Almeida,
Clary could only continue detaining him
with reasonable suspicion or with Perez-Almeida’s consent, neither of which
he had.
The court concludes that none of the
Impala’s passengers were able to drive
the vehicle away from the scene because
none of them presented a valid driver’s
license. And, Clary’s attempt to verify
whether anyone had a driver’s license
showed that none of the three were licensed drivers. The vehicle, then, either
needed to be picked up by a licensed driver or towed from the side of the interstate.
In light of the circumstances and the record in this case, that continuation of the
traffic stop was objectively reasonable.
Additionally, only 20 seconds elapsed
between when Clary handed the tickets
to Perez-Almeida and when Perez-Almeida gave his verbal consent to search the
Impala. Even assuming that the traffic
stop legally ended when Clary handed
the tickets to Perez-Almeida (it did not),
the court would not find that this extension was unreasonable, given how fluid
the situation in this case was and how
short the time period was.
Perez-Almeida next argues that he did
not provide voluntary consent to search
the Impala. He argues that his statement
“I guess” to Clary ‘s request to perform
the search was not “voluntary, unequivocal, specific and intelligent consent.”
However, the body camera video confirms
that Clary clearly explained why he was
asking for permission to search and what
he was looking for; that Perez-Almeida
understood what Clary was telling him
and that Perez-Almeida, both by saying
“I guess” and through his body language,
agreed that Clary could search the Impala.
Although Perez-Almeida did not say
the word “yes” to the search or sign a written consent form, that does not change
the analysis because the statement of “I
guess,” along with non-verbal signals like
nodding, and the other indicia of voluntary consent, are sufficient to show that

valawyersweekly.com

Perez-Almeida voluntarily consented.
Even assuming that Perez-Almeida’s
consent was involuntary, the motion to
suppress will still be denied under the
“inevitable discovery” doctrine. The evidence supports a finding that the Impala
was parked along a busy interstate, that
none of the Impala’s occupants could legally drive the vehicle away and that the
occupants had “no means immediately at
hand for the safekeeping of the vehicle”
because Hernandez’s sister did not live
nearby. In those circumstances, ordering
a tow of the Impala is reasonable.
The evidence further supports that,
when a vehicle is towed in a circumstance like the one in this case, an inventory search would be performed, and the
evidence would have been found. During
such a search, the evidence would have
been found because it was clearly visible
upon opening the driver’s door.
Defendant’s motion to suppress denied.
United States v. Perez-Almeida, Case
No. 19-cr-61, Aug. 26, 2019. EDVA at Richmond (Payne). VLW 019-3-409. 32 pp.

Negligence
Claims narrowed in suit over
fall in Kroger
Where a nuisance claim and several
corporate entities were dismissed from a
slip-and-fall suit, leaving only the owner of the Kroger’s where the plaintiff
allegedly fell when a mat slipped from
under him, a negligence cause of action
stands because the plaintiff’s allegations
were sufficiently pleaded at this stage.

Background

This matter comes before the court on
defendants Midlothian Kroger, Kroger
Grocery Store at 14101 Midlothian Turnpike, Kroger Limited Partnership I and
The Kroger Company’s partial motion to
dismiss plaintiff’s amended complaint.
According to the amended complaint,
on March 1, 2017, Hinton entered a Kroger grocery in Midlothian. While in the
store, Hinton allegedly fell to the ground
when a floor mat slipped from under him
“due to the insufficient traction on the
bottom of the mat.” Hinton consequently
suffered “serious and permanent injuries” causing lost wages, pain and suffering and loss of enjoyment of life.
Hinton brings two causes of action
against Kroger: (1) negligence, in which
he includes allegations of Kroger’s “recklessness, gross negligence, and/or negligence” and (2) public nuisance. He seeks
$400,000 in compensatory damages, his
costs expended in this action and prejudgment interest.

Proper parties

Both Hinton and Kroger maintain that
Kroger Limited Partnership I constitutes
the owner or occupier of the Kroger store
where Hinton fell. Based on the record
before it, the court sees no reason to find
otherwise. As such, the court will dismiss
the other defendants and leave Kroger
Limited Partnership I as the sole defendant in this matter.

Negligence claim

In the amended complaint, Hinton’s
first count, captioned “Negligence,” alleges
“recklessness, gross negligence and/or negligence” based on Kroger having left the
mat unsecured on the floor with insufficient traction. In its partial motion to dismiss, Kroger contends that Hinton “alleges
that Kroger was grossly negligent, but fails
to plead facts supporting that heightened
degree of negligence.” Kroger does not, however, dispute that Hinton properly pleads a
case for simple negligence.
Under Virginia law, the three levels
of negligence – simple, gross and willful
and wanton – “do not represent separate
claims or theories of liability.” Instead,
the three levels identify the different burdens of proof a plaintiff must meet. Based
on the evidence presented, the finder of
fact determines the appropriate level of
negligence after the parties have conducted discovery, on a motion for summary judgment or during trial.
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Because Kroger concedes that Hinton properly pleads a simple negligence
claim, the court will allow all three levels
of negligence to proceed. Accordingly, the
court will deny Kroger’s partial motion to
dismiss as to count one of the amended
complaint.

Nuisance claim

While neither Hinton nor Kroger clearly identify whether count two operates
as a nuisance claim under a public or
private theory of nuisance, this is of no
moment. Hinton does not state a legally
cognizable claim in nuisance under either
theory. Hinton’s public nuisance claim
fails because Hinton as a private plaintiff, cannot show the “special or peculiar”
injury necessary to undergird a public
nuisance cause of action.
Virginia law allows a private plaintiff
to bring a private nuisance claim, so Hinton would not face the same threshold
bar applicable to a public nuisance theory.
His claim, nevertheless, suffers from two
fatal flaws under a private nuisance theory. First, Hinton enjoys no property right
in the “use and enjoyment” of the Kroger
store where he fell. Second, the nature of
the harm Hinton allegedly suffered does
not correlate with the type of harm envisioned by Virginia private nuisance law.
For these reasons, the court will dismiss
Hinton’s nuisance claim under both a
public and private nuisance theory.
Defendants’ motion to dismiss granted
in part, denied in part.
Hinton v. Midlothian Kroger, Case No.
19-cv-178, Aug. 28, 2019. EDVA at Richmond (Lauck). VLW 019-3-410. 10 pp.

Sanctions
Disbarred lawyer warned
about use of ‘JD’ in
correspondence
The court explained that the disbarred
attorney’s use of the term “JD,” and the
related reference to “SLC Associates” as a
firm, could be construed as practicing law
without a license.

Background

This case is an appeal of a due process
hearing in which the defendant claimed
that Henrico County School Board was
not providing their autistic son, G.M.,
a free appropriate public education, or
FAPE, as required by the Individuals
with Disabilities Education Act, or IDEA.
The administrative hearing officer who
presided over the due process hearing
agreed with the defendants and awarded
G.M. private school placement as a compensatory service for the school board’s
failure. After that hearing officer’s decision, the Faison School allowed G.M. to
attend for free, which he did from Jan. 28,
2018, to May 11, 2018. The school board
never paid for G.M. to attend Faison.
Sa-ad El-Amin is a non-party to this
case. He was previously an “advocate,”
along with Kandise Lucas, in the due process hearing brought by the defendants.
He is a disbarred lawyer, and thus may
neither practice law nor give legal advice.
However, advocates can provide assistance
in special education due process hearings.
During the course of this case, the parties were required to meet with Magistrate Judge Roderick C. Young to discuss
settlement. During the settlement conference, it was disclosed that, during the
pendency of the case, the defendants and
G.M. had relocated from Henrico County
to New Kent County and that New Kent
County was to provide G.M. with an education at the Faison School.
The settlement talks immediately collapsed. because the school board considered that, under IDEA, it no longer was
obligated to provide a FAPE to G.M. because he was no longer a resident of Henrico County. Thereafter, upon agreement
of the parties, by counsel, the case was
dismissed as moot.
The school board then moved for
sanctions against the defendants, Lucas and El-Amin. After the court denied
the school board’s motion for sanctions

against El-Amin, he filed a motion for
sanctions against the school board, its
outside law firm and several of its lawyers. The court denied that motion. ElAmin has now filed a motion to alter or
amend judgment.

Analysis

El-Amin’s arguments boil down to
nothing more than relitigating the issues
already presented to the court. He argues
that the court clearly erred by not granting his sanctions motion and by holding
that the school board’s motion for sanctions was not meritless.
But there was a basis for sanctions
contained in the school board’s sanction
motions, even though the court ultimately ruled that El-Amin should not be sanctioned, a fact about which he appears to
be ungrateful. Further, he argues that
the court clearly erred by stating that
the court “may have erred in denying
the school board’s motion to sanction ElAmin” because El-Amin uses the title
“JD” in his signature line.
But he provides no citation or legal support for why the court’s statement was a
clear error when it is possible that his use
of “JD” could be confusing to non-lawyers
who might think he has the ability to
practice law in Virginia, especially considering that, in the letter, he calls his
business SLC Associates” and refers to it
as a “firm.”
Even though the school board did not
raise this issue in its original motion for
sanctions, that usage could have been
brought as a basis for sanctions and was,
therefore, not a clear error by the court.
And, upon further reflection, the use
of the term “JD,” and the related reference to “SLC Associates” as a firm by a
disbarred lawyer, could be construed as
practicing law without a license. It then
was not in error for the court to have
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made the reference about which El-Amin
complains.
Motion to alter or amend judgment denied.
Henrico County Sch. Bd. v. Matthews,
Case No. 18-cv-110, Aug. 26, 2019. EDVA
at Richmond (Payne). VLW 019-3-411. 8 pp.

Insurance
Coverage dispute remains in
federal court
Where the Virginia plaintiff sued the Illinois insurer for failure to pay insurance
benefits, and sought over $142,000 in
damages, the suit was properly removed
to federal court under diversity jurisdiction and would remain there despite the
plaintiff’s post-removal reduction to the
amount in controversy.

Background

This breach of contract action arises
from a May 13, 2015, automobile accident. On that date, Rockwell was involved
in a motor vehicle collision and sustained
injuries resulting in medical expenses totaling $267,539.66. Rockwell alleges that
his automobile policy provided for “Medical Expense Benefits payments up to
$50,000” to be paid out for injuries resulting from an accident. According to Rockwell, State Farm ignored repeated letters
requesting the payout and has paid Rockwell only $7,027.39. Rockwell seeks the
remaining $42,972.61.
In his complaint, Rockwell also brings
a claim for “Arbitrary Refusal of Motor
Vehicle Insurance Claim” under Virginia
Code § 8.01-66.12 for State Farm’s failure
to effectuate its duty to act in good faith.
Rockwell avers that State Farm’s arbitrary refusal to pay the full amount on
his insurance claim entitles him to an additional $100,000 in damages. Rockwell
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also states “he is entitled to recover his
attorney fees and costs pursuant to Va.
Code § 38.2-209.”
Rockwell filed a two-count complaint in
the Chesterfield Circuit Court for breach
of contract and arbitrary refusal of motor vehicle insurance. State Farm timely
removed the action to this court, asserting diversity jurisdiction under 28 U.S.C.
§ 1332(a). Rockwell has filed a motion
to remand, claiming that the “direct action” provision of 28 U.S.C. § 1332(c)(1)(A)
deems State Farm a citizen of Virginia.
State Farm has also filed a motion to
dismiss count two. In his response, Rockwell agrees to dismiss count two, which
reduces the amount in controversy to
$42,972.61. Rockwell then asserts that
because the new amount in controversy
does not exceed $75,000, the court must
remand the case for failure to satisfy the
amount in controversy requirement.

Motion to remand

Rockwell asserts that State Farm is a
Virginia resident for purposes of diversity
jurisdiction because his claim is a “direct
action” pursuant to 28 U.S.C. § 1332(c)(1).
But in arguing lack of diversity, Rockwell
misinterprets the language of § 1332(c)(1)
(A) and binding circuit precedent, which
unambiguously mandate that the “direct
action” provision does not apply to the
present case because Rockwell sues his
own insurer for the insurer’s own alleged
misconduct. As the Fourth Circuit noted in Gateway Residences at Exch., LLC
v. RI. Union Ins., 917 F.3d 269 (4th Cir.
2019), the legislative history of § 1332(c)
confirms the conclusion that the “direct
action” provision was not meant to cover
suits a party files against its own insurer.
The present suit is not a direct action under § 1332(c), meaning State Farm does not
adopt Rockwell’s citizenship. State Farm,
incorporated in Illinois and having its principal place of business there, is a citizen of
Illinois. This lawsuit pits a Virginia plaintiff against an Illinois defendant, satisfying
28 U.S.C. § 1332(a)’s diversity requirement.
At the time of removal, Rockwell’s complaint sought $142,972.61 in damages.
In his response to the motion to dismiss,
Rockwell agrees to voluntarily dismiss
Count Two, thereby reducing the amount
in controversy to $42,972.61.10. Rockwell argues that because he now seeks
only $42,972.61, the court should remand
the case for failure to meet the amount
in controversy. Contrary to Rockwell’s
position, the originally-claimed figure of
$142,972.61 controls the analysis, thus
satisfying the amount in controversy.

Motion to remand denied.
Rockwell v. State Farm Mut. Auto. Ins.
Co., Case No. 19-cv-237, Aug. 26, 2019.
EDVA at Richmond (Lauck). VLW 019-3412. 12 pp.

Arbitration
Fair Credit Reporting Act
claims headed to arbitration
Where the lending institution demonstrated the plaintiff’s Fair Credit Reporting Act claims were covered by an arbitration agreement signed by the plaintiff, and
the plaintiff provided no competent contrary evidence, the court ordered the parties to arbitration and dismissed the suit.

Background

In August 2013, Lamont Harris, a Virginia resident, served as a co-signor for a
vehicle purchased at a Virginia car dealership: Auto By Design LLC. As part of
the vehicle purchase, Harris and the buyer entered into a loan contract that allegedly contained an addendum entitled
“Notice of Arbitration Agreement.”
Auto By Design LLC then assigned the
car loan to Mariner, a Maryland limited liability corporation. Harris alleges that the
vehicle purchased through the loan contract “was repossessed and resold in 2015.”
Harris’s four claims arise out of Mariner’s alleged violations of the Fair Credit
Reporting Act, or FCRA. Harris originally
filed his amended complaint in the Rich-

mond Circuit Court. Mariner properly removed the action to this court and filed a
motion to compel arbitration.

Motion to compel arbitration

To compel arbitration under the FAA,
Mariner must demonstrate: (1) the existence of a dispute between the parties,
(2) a written agreement that includes
an arbitration provision which purports
to cover the dispute, (3) the relationship
of the transaction, which is evidenced by
the agreement, to interstate or foreign
commerce and (4) the failure, neglect or
refusal of the [opposing party] to arbitrate the dispute. Harris’s sole contention
opposing is that he did not sign the arbitration agreement, which implicates only
the second prong of the test.
Where a party to a contract “reasonably” claims that his or her signature
on the contract constitutes a forgery,
the court, not the arbitrator must decide
whether the contract may be enforced
against that party because “the dispute
over the forgery is not a dispute over
the arbitrability of a merits-based issue,
rather it is a dispute over an issue which
itself goes to arbitrability.” Because the
court liberally reads Harris’s claims as
“reasonably” asserting that he did not
sign the arbitration agreement, it must
determine whether the terms of the arbitration agreement bind Harris.
Despite Harris’s persistent assertions
that he did not sign the arbitration agreement, he provides no competent evidence
to support his contention that he did not
sign the arbitration agreement. Although
Harris maintains that he makes these
contentions “under oath,” he offered nothing to support this contention that the
court may consider. The two notarized
documents he submitted, which do not
include the “under oath” language, do not
aid his contention.
Mariner, however, submitted the arbitration agreement, along with the declaration made under penalty of perjury,
stating that the loan contract and the
arbitration agreement constitute a “true
and authentic copy” “executed by Lamont
Harris.” Because Harris’s FCRA claims
fall entirely within the scope of the arbitration agreement and the arbitration
agreement creates a valid “written agreement” as contemplated by the FAA, the
court concludes that the second requirement to apply the FAA is satisfied.
Therefore, the dispute between Harris
and Mariner meets all the requirements to
apply the FAA and the court must require
Harris and Mariner to arbitrate Harris’s
FCRA claims. And, because the court has
found that all of Harris’s claims are subject
to arbitration, it will exercise its discretion
to dismiss the case without prejudice.
Motion to compel arbitration granted.
Harris v. Mariner Finance LLC, Case
No. 18-cv-588, Aug. 28, 2019. EDVA at
Richmond (Lauck). VLW 019-3-413. 16 pp.

n U.S. District Court –
Western District
Civil Rights
School’s misconduct procedures
did not violate due process
Where four male students were suspended or expelled from Virginia Tech

valawyersweekly.com

after they were accused of sexual misconduct, they could not sue the school for due
process violations because they did not
have a protected liberty or property interest in their continued education and they
were given notice and an opportunity to
be heard on the allegations.

Background

All four cases before the court involve a
male student at Virginia Polytechnic Institute and State University, or Virginia
Tech, who alleges that he was wrongfully accused of some type of sexual misconduct and unjustly disciplined by the
school.
John Doe, a varsity track athlete set to
graduate from Virginia Tech in the spring
of 2016, was expelled from the school following a hearing over allegations that he
attempted to sexually assault Jane Roe
in January 2016.
James Doe was permanently dismissed
from Virginia Tech following a hearing
concerning Jan Roe’s allegation, brought
in April 2016, that James had sexually
assaulted her in November 2015.
In September 2016, Jack Doe, a Ph.D.
student, was suspended from Virginia
Tech for a year after a hearing found him
responsible for sexual battery of a male
student in August 2015.
In May 2017, Joseph Doe was suspended until the 2019 fall semester after
a hearing found him responsible for assaulting June Roe, a fellow student with
whom he had a prior sexual relationship,
in February 2017.
Following the denial of their appeals,
the four students brought federal and
state claims for violations of their due
process rights and a claim under Title IX
of the Education Amendments. The federal due process violation claims seek only
declaratory and injunctive relief against
Virginia Tech and damages against certain individuals in their official capacity.
Two plaintiffs also assert a claim alleging
that defendants violated Virginia’s law
of association by expelling or suspending
them, and the other two plaintiffs seek to
add this claim in an amended complaint.
Their respective complaints all include a
count for declaratory judgment as well.
Defendants now move to dismiss all
four complaints for lack of jurisdiction
and failure to state a claim. Plaintiffs
separately move to amend their respective complaints.

Analysis

As an initial matter, plaintiffs’ claims
that Virginia Tech violated Virginia’s law
of associations by suspending or expelling them must be dismissed because this
type of claim does not apply to a university and its students. Indeed, recognizing
such a claim in this context would expand
Virginia’s law of associations well beyond
what Virginia’s courts have ever permitted.
However, plaintiffs’ claims for declaratory judgment are not barred by the 11th
Amendment because they include claims
for prospective injunctive relief such as
the expungement of their academic records.
Plaintiffs’ due process and Title IX
claims accrued when they were informed
of their respective suspensions or expulsions, at which point they had notice of
any alleged due process violations that
occurred in the initial hearing. The mere
fact that there is an administrative appeal process does not negate the fact that
the initial decisions gave plaintiffs notice

of their respective claims. Many other
courts have reached this same conclusion
in cases involving similar circumstances.
As John, James and Jack failed to file
their due process claims within two years
after they were first notified of their respective suspensions and expulsions,
their due process claims are untimely and
must be dismissed. The continuing violations theory cannot save these claims as
any purported due process violations that
occurred during the appellate process are
distinct and separate claims and should
be prosecuted as such. Moreover, given
that these plaintiffs raised the alleged
due process violations in their appeals,
they are not entitled to any equitable
tolling on the ground that they failed to
discover the facts supporting their claims
within the statutory period.
The statute of limitations for plaintiffs’
Title IX claims is also two years. Though
the Virginia Human Rights Act contains
a 300-day limitations period, this act provides a cause of action only in the context of employment claims and would not
govern plaintiffs’ claims herein. Notably,
the Fourth Circuit has applied a two-year
statute of limitations period to discrimination claims brought under 42 U.S.C.
§ 1981. Thus, while the Title IX claims of
John, James and Jack remain barred for
the same reason their due process claims
are barred, Joseph’s Title IX and due process claims have all been timely asserted.
With respect to the merits of Joseph’s
claims, a public university student does
not have a protected liberty interest in
continued enrollment at the university.
Joseph has also failed to adequately allege a protected property interest in his
continued enrollment as he does not allege that Virginia Tech only expels or
suspends students for cause or point to
other facts supporting a legitimate claim
of entitlement.
Even if Joseph had a protected interest
sufficient to support his claims, he has not
sufficiently alleged a violation of his due
process rights because he was given notice of the allegations against him and an
opportunity to be heard. Indeed, Joseph
attended the hearing on the allegations
and was able to question the investigator, set forth his version of the events and
have an advocate with him. The limitations on his ability to question June and
other witnesses does not amount to a due
process violation.
In addition, Joseph’s conclusory allegations that Virginia Tech is biased against
males when it comes to the handling of
sexual misconduct claims are insufficient
to support a claim under Title IX.
Finally, none of the plaintiffs have
adequately alleged any due process violations that occurred exclusively in the
appeal process.
Motion for summary judgment granted
in part and denied in part.
Doe v. Virginia Polytechnic Institute
and State University, Case Nos. 7:18-cv170, 7:18-cv-320, 718-cv-492, 7:18-cv-523,
Aug. 15, 2019. WDVA at Roanoke (Dillon). VLW 019-3-393. 37 pp.

Evidence
Expert testimony regarding
diminished market value
excluded
In an action to determine just compensation for the taking of certain property
for the construction of a natural gas pipeline, where landlords were unable to offer
testimony regarding the diminished market value of their property, the motion
to exclude landowners’ expert testimony
was granted.

Background

Mountain Valley Pipeline, or MVP, is
constructing an interstate natural gas
pipeline and commenced a condemnation action under the Natural Gas Act, or
NGA, to acquire a permanent easement
and temporary easements on numerous
properties, including the subject property,
located in Montgomery County, Virginia,
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and owned by Robert and Donna Jones. A
trial on just compensation for the takings
on the Jones’s property was scheduled to
begin on Aug. 28, 2019.
MVP now moves to exclude from the
upcoming trial the testimony of Paul Rubin, Steven Noble and Amy Hudson, expert witnesses for the landowners, and
limit testimony regarding pipeline dangers and safety issues. The landowners
separately move to exclude the testimony
of MVP’s expert, Jared Schweitzer.

Analysis

With respect to MVP’s motion to exclude Rubin, it is admitted that Rubin is
not a pipeline or pipeline safety expert
nor is he an engineer of any kind. While
experts are permitted to rely on studies
and treatises typically relied upon by experts in their field of expertise, a party
cannot turn an expert in another field
into an expert in an area where he has no
experience by propping him up entirely
on the works of others.
Moreover, even if Rubin were an expert
in pipeline safety, he fails to demonstrate
that any safety risk is reasonably probable and more than speculative or that a
nexus exists between any safety issues
and/or the public perception in the marketplace for that property and a diminution in value of the property. As such, his
testimony must be excluded.
With respect to MVP’s motion to exclude Noble, all parties agree that he is
an experienced appraiser and qualified
expert. Nevertheless, his opinion that the
existence of a hazard area on the premises makes the property less marketable
must be excluded because there is no
evidence that any hazard is reasonably
probable and there is no causal link between any hazard, or perception thereof,
and a diminution in value of the property.
While proximity of a building to the
pipeline may certainly be a factor reasonably considered by an appraiser in valuing property, Noble’s report goes beyond
proximity and opines regarding explosion areas and value in only conclusory
language. He makes no showing of risk,
other than speculation, or of perception of
risk in the marketplace for this property
and fails to make a connection between
an explosion area and a diminution in
value.
Further, to the extent Noble’s report
is based upon a heightened risk of trespass by unwanted and uninvited parties
as a result of MVP’s 50-foot wide cleared
easement, it is not admissible because
the landowners cannot recover damages from MVP for the risk of tortious or
criminal conduct by third parties. To the
extent the report is based on a reduction
in market value caused loss of view and
privacy resulting from the cleared easement, however, it is admissible.
Finally, Noble’s testimony regarding
the application of an 8% reduction to the
value of the property for the loss of homestead during and after construction must
be excluded because it is not supported by
the report or any case law.
The testimony of Hudson, a real estate
broker offered by the landowners to show
the adverse impact on marketability of
the property as a result of the construction, must also be excluded because she
bases her opinions on conversations with
market participants that she has failed to
identify. She likewise fails to identify any
market research supporting her conclusions. The insufficient foundation offered
for her opinions renders them inadmissible.
In addition, because there is no evidence of a reasonably probable hazard
that is causally linked to a diminution
in value of the property, MVP’s motion to
limit testimony regarding pipeline danger and safety issues must be granted.
However, as Schweitzer’s testimony
reveals that he reviewed maps showing
the easements and the Pipeline Design
Engineering documents for the property, personally inspected the property and
considered the specification for crossing
the pipeline and the location of the improvements in relation to the easements,
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his report meets the requirements for admissibility.
Plaintiff’s motions granted, defendants’ motion denied.
Mountain Valley Pipeline LLC v. 1.81
Acres of Land, Case No. 7:19-cv-151, Aug.
21, 2019. WDVA at Roanoke (Dillon).
VLW 019-3-392. 15 pp.

Employment Discrimination
Claims of employee who
falsified documents
dismissed
Where a water waste treatment plant
employee was terminated after falsifying
official documents by back-dating them,
he could not sue for discrimination because he could not demonstrate that the
reasons for his termination were pretextual.

Background

In 2006, Henry Sliwinski, superintendent of water treatment at the Frederick
County Sanitation Authority, or FCSA,
hired Bryan Atchariyakornchai as the
chief operator of the Crooked Run water
waste treatment plant. The Virginia Department of Environmental Quality, or
DEQ, oversees the FCSA’s operation of
plants like Crooked Run.
In accordance with the posted Standard Operating Procedures at Crooked
Run, employees are required to take an
influent testing sample twice a week.
Atchariyakornchai was trained on how
to conduct this testing in accordance
with FCSA policies and DEQ, requirements.
As part of Atchariyakornchai’s duties
at Crooked Run, he was responsible for
evaluating the performance of Marcus Alger, who works for FCSA as a wastewater
treatment plant operator. Though the two
worked well together for nine years, their
working relationship deteriorated, and
they were both issued written warnings
over their behavior by Sliwinski.
In May 2016, Sliwinski received a
letter from Alger complaining about
Atchariyakornchai’s work ethic, judgement and leadership. In response,
Atchariyakornchai said that he would
step down and work full time at the Parkins Mill plant while Alger assumed the
chief operator position at Crooked Run
if that was what management wanted.
Atchariyakornchai was officially demoted from his position as chief operator in
July 2016.
On Oct. 18, 2016, Atchariyakornchai
was working at the Crooked Run plant
when he took an influent sample and recorded it on a bench sheet that he dated Oct. 19, 2016. Alger took a photo of
the bench sheet and sent it to Sliwinski,
stating that it was the third time he has
found Atchariyakornchai falsifying documents. Atchariyakornchai claims that
he took another sample on Oct. 19, 2016,
as well but did not change the bench
sheet because the results were identical,
though he did not mention this in a meeting about the incident that day. He was
terminated from employment following
the meeting.
Atchariyakornchai now asserts claims
of hostile work environment, discrimination, and retaliation based on race and
ethnicity in violation of Title VII of the
Civil Rights Act of 1964. FCSA moves for
summary judgment on all claims.

Analysis

Atchariyakornchai failed to exhaust
his administrative remedies with respect
to his hostile work environment claim
as that claim is based entirely on events
that was not included in his EEOC claim.
Notably, while Atchariyakornchai’s hostile work environment claim focuses primarily on actions taken by Steve Nicholson, the lab manager at Parkins Mill, his
EEOC claim does not contain any allegations against Nicholson at all.
With respect to Atchariyakornchai’s
disparate treatment claim of discrimination, it is true that Atchariyakornchai is
a member of a protected class and that

he suffered several adverse employment
actions. However, he fails to demonstrate
that he satisfactorily performed his job or
that FCSA treated him differently than
similarly situated employees outside the
protected class.
To the contrary, the evidence establishes that FCSA viewed Atchariyakornchai’s
job performance as unsatisfactory. He
had issues maintaining working relationships with his subordinates and falsified
records by post-dating influent samples
even after numerous warnings. Moreover,
Alger received similar discipline, in the
form a written warning, over Alger’s and
Atchariyakornchai’s failure to maintain a
working relationship.
While it is true that Alger’s claims
against Atchariyakornchai resulted in
immediate termination while Atchariyakornchai’s claims against Alger did not,
this discrepancy is fully justified by the
fact that Atchariyakornchai’s complaints
about Alger were vague while Alger’s
complaints against Atchariyakornchai
were supported by clear documentary evidence.
Even if Atchariyakornchai could
demonstrate discrimination, FCSA has
proffered legitimate reasons for the adverse employment actions it took against
him and Atchariyakornchai cannot establish that these reasons were a mere
pretext. Notably, with respect to Atchariyakornchai’s demotion, Atchariyakornchai appeared to agree to that action. For
these same reasons, Atchariyakornchai’s
claim of retaliation also fails.
Motion for summary judgment granted.
Atchariyakornchai v. Frederick County
Sanitation Authority, Case No. 5:18-cv-36,
Aug. 2w, 2019. WDVA at Harrisonburg
(Dillon). VLW 019-3-394. 20 pp.
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Civil Practice
Cases stayed pending
transfer to multi-district
litigation
Where two Virginia counties separately sued a group of opioid manufacturers
and distributors for their role in causing the opioid crisis, their motions to remand the actions back to state court were
stayed pending a decision on whether the
cases would be transferred to a pending
multi-district litigation.

Background

These two cases are part of a series
of opioid cases filed by localities in the
Western District of Virginia and are substantially similar to other cases pending
in this district. In both cases before the
court, a county in the Commonwealth
of Virginia asserts claims against four
groups of defendants: manufacturers of
various opioid pain medications, distributors of those medications, pharmacy
benefit managers, or PBMs, and Doe defendants.
In their respective complaints, the
counties allege that some or all defendants misrepresented the safety and the
addictive properties of prescription opioids and engaged in conduct that resulted
in prescription opioids being over-distributed and over-prescribed, such as failing
to report or halt suspicious orders and
encouraging doctors to over-prescribe.
Both cases were initially filed in state
court and were subsequently removed to
this court by certain defendants. Sometime thereafter, other defendants filed a
supplemental notice of removal.
Pending before the court in each case
are plaintiffs’ motions and supplemental
motions to remand and defendants’ motion to stay the cases pending a decision
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Criminal

by the Judicial Panel on Multidistrict Litigation, or JPML, on whether the cases
will be transferred to a pending multi-district litigation, or MDL. Both cases are
presently subject to a conditional transfer order by the JPML, but a hearing on
the issue has not yet been held.

Officers had reasonable
suspicion to search defendant
Where the police officer had a reasonable suspicion to stop a car after witnessing an apparent drug transaction, and
where there was reasonable suspicion to
search the defendant based on an odor
of marijuana and the manner in which
he answered the officer’s questions, the
defendant’s motion to suppress evidence
was denied.

Analysis

This court addressed the same overarching issues that are raised in these cases
in a prior opinion issued in similar pending opioid cases. As we held therein, the
existence of a conditional transfer order
does not deprive this court of authority
to address the jurisdictional issues raised
by the motions to remand and supplemental motions to remand.
Nonetheless, for the same reasons set
forth in the court’s prior memorandum
opinion, a stay of these actions is appropriate. Specifically, the issue of whether
there is diversity jurisdiction in the case
is factually and legally complicated and
the purposes underlying the stay are
served by granting one here. Upon the
likely transfer of these cases to the MDL,
the MDL court can address the remand
motions.
Neither the fact that remand motions
filed in cases transferred to the MDL
have remained pending for more than a
year nor the fact that some defendants
have made public statements regarding the possibility that they may file for
bankruptcy alters our prior conclusion.
Even assuming that those facts increase
the possible prejudice to plaintiffs resulting from a stay, staying the cases remains
an appropriate course of action for all the
reasons set forth in this court’s prior order.
Notably, the vast majority of judges in
the Western and Eastern Districts of Vir-

Background

ginia that have addressed these issues in
similar cases reached the same conclusion. Overall, then, many similar Virginia
cases raising the same jurisdictional issues likely will be before the MDL. Under
these circumstances, the factors of judicial economy and efficiency weighs heavily in favor of granting a stay.
Motions to stay granted.
Culpeper County v. Purdue Pharma
L.P., Case Nos. 3:19-cv-37, 4:19-cv-29,
Aug. 16, 2019. WDVA at Charlottesville
(Dillon). VLW 019-3-395. 5 pp.

Criminal
House search did not violate
Fourth Amendment
Where there was a reasonable basis
to believe the defendant was a threat to
officers, the Fourth Amendment was not
violated when an officer looked through
the window into the kitchen to see if the
defendant’s position posed a danger. Because exigent circumstances supported
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searching the house, evidence should not
be suppressed.

Background

Louis Gardner MacDowell is charged
with unlawful possession of firearms, explosives and destructive devices. In advance of trial, he has moved to suppress
items seized following a state search warrant executed at his residence, asserting,
among other things, that the affidavit
supporting the search warrant was based
upon a prior unconstitutional search.
MacDowell argues that when Sergeant Travis Hayton looked through the
window into the kitchen, he performed
a warrantless search in violation of the
Fourth Amendment. He further contends
that because the affidavit supporting the
search warrant that was later issued for
the residence was based on information
Hayton obtained when he looked through
the window, the evidence obtained pursuant to the search warrant must be suppressed. In response, the government argues that there was no unconstitutional
search when Hayton looked through the
kitchen window.

Analysis

Because Hayton deviated from the
path to MacDowell’s front door in order
to observe things not clearly visible from
the street, front door or other permissible vantage points, I find that a search
occurred. Having found that a warrantless search occurred when Hayton looked
through a window into the interior of the
house from the porch, I turn to MacDowell’s next argument — that no exigent circumstances existed to justify this search.
I find that exigent circumstances
rendered permissible Hayton’s looking
through the kitchen window to see if
MacDowell was in a position dangerous
to the officers. The evidence supports a
reasonable suspicion on behalf of the officers that circumstances implicating their
safety existed. The fact that the kitchen
counter and items on it were directly
across from the window and in Hayton’s
plain view when he looked through the
window does not render his actions impermissible.
MacDowell argues that even if exigent circumstances justified Hayton’s
view through the kitchen widow, the
later search of the house pursuant to
the search warrant is constitutionally
invalid because: (1) the affidavit was insufficient to support a finding of probable cause; (2) even if facially sufficient,
the affidavit contained intentionally or
recklessly false statements or omissions
by Sergeant Hayton and (3) the resulting
search cannot be saved by the good faith
exception to the exclusionary rule.
First, while an affidavit cannot consist
of “wholly conclusory statement[s],” the
affidavit in this case contained sufficient
facts to show probable cause that illegal
drugs were present in the house. Second,
there is no evidence that Hayton’s decision not to specify the type of narcotics
found or whether MacDowell had a prescription for them stemmed from a deliberate falsehood or reckless disregard for
the truth. Finally, I find that in any event,
the government has shown that the evidence seized should not be suppressed
under the good faith exception to the exclusionary rule.
Defendant’s motion to suppress denied.
United States v. MacDowell, Case No.
18-cr-00010, Aug. 19, 2019. WDVA at
Abingdon (Jones). VLW 019-3-396. 18 pp.

This matter comes before the court
on defendant James M. Hale’s motion
to suppress evidence. The government
responded on July 26, 2019. The court
heard argument on Aug. 27, 2019.
The testimony given in court at the
hearing stated that before stopping the
black BMW in which Hale was a passenger, police officers conducting surveillance
observed what they believed to be two
hand-to-hand drug transactions involving the driver of the black BMW. The first
was conducted in what one officer termed
an open drug market in the parking lot of
the Foodway Mart and involved an individual known to the officers to have been
a self-professed heroin addict within the
last year. The second took place on the
side of a nearby road.
All observing officers possess extensive
experience in the investigation of drug
activity and testified that these transactions were consistent with drug transactions. While the officer who performed the
stop of the black BMW was personally
aware of only one hand-off, a single such
hand-to-hand transaction is sufficient to
provide reasonable suspicion of drug activity; besides which, the officer was operating at the direction of other officers
who had observed the second transaction.

Analysis

A stop is not unreasonable if it is justified by reasonable suspicion, based on
specific and articulable facts, of unlawful
conduct. There must be specific facts that,
taken together with the rational inferences from those facts, reasonably warrant the stop. These facts are more than
sufficient to establish that the stop of the
black BMW was supported by reasonable,
articulable suspicion of drug activity.
After stopping the black BMW, the officer who performed the stop and the officer
who found the gun in Hale’s waistband
testified that they smelled marijuana
coming from the vehicle. The reasonable
suspicion standard “may be satisfied by
an officer’s objectively reasonable suspicion that drugs are present in a vehicle
that he lawfully stops.”
The officer who found Hale’s weapon
testified that when asked about a firearm, Hale put his hand on his waist. Once
Hale followed the officer’s instructions
to raise his hands, and was asked again
about a gun, he motioned downwards.
Under the circumstances, the officer was
justified, for safety reasons, in lifting
Hale’s shirt to reveal the pistol tucked in
his waistband.
Defendant’s motion to suppress denied.
United States v. Hale, Case No. 19-cr00004, Aug. 28, 2019. WDVA at Roanoke
(Urbanski). VLW 019-3-404. 3 pp.

Evidence
Pretrial motions weighed in
damages claims in takings case
In a compensation case involving the
taking of property for construction of a
natural gas pipeline, certain testimony
about the value of adjoining land tracts
and the value of timber was excluded as
it would not be heard by a jury.

Background

Plaintiff Mountain Valley Pipeline, or
MVP, is constructing an interstate natural gas pipeline. It commenced a condemnation action to acquire a permanent
easement and temporary easements on
numerous properties, including this prop-
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erty owned by Robert and Donna Jones.
On March 8, 2018, the court entered an
order in the primary condemnation case,
granting MVP immediate possession of
the easements on this property. A trial on
just compensation for the takings on the
Jones’s property is scheduled to begin on
Aug. 28, 2019.
MVP moves to exclude evidence of damage to the three lower tracts on landowners’ property, evidence of the value of timber and evidence of paired sales involving
conditions other than a gas pipeline.

Damage to other tracts

Landowners own five separate tracts–
two upper tracts and three lower tracts.
MVP is taking an easement over the two
upper tracts, where the Jones house is
located, not the three lower tracts. MVP
argues, and the court agrees, that this
is an issue for the court to decide before
submission to the jury to determine just
compensation.
At trial, the court “will determine
whether the land owner has produced
credible evidence that a potential use is
reasonably practicable and reasonably
probable in the near future. If such credible evidence is produced, the jury will
then decide whether the property’s suitability for this use enhances its market
value, and if so, by how much.” In other
words, the jury will determine only the
amount of just compensation. The trial
court must “screen the proffered potential uses and exclude from jury consideration those which have not been demonstrated to be practicable and reasonably
probable uses.”

Value of timber

Landowners seek to introduce the value of timber inside the right of way that
was cleared after the date of the taking.
It is “well settled that in the event of a
‘partial taking’––i.e., a case in which
the Government has taken one part of a
larger tract, leaving the remainder to the
landowner––the measure of just compensation is the difference between the fair
and reasonable market value of the land
immediately before the taking and the
fair and reasonable market value of the
portion that remains after the taking.”
The property taken “should be evaluated
as a whole; it is not proper to evaluate
the property by appraising it for several different uses (e.g., for use as a horse
farm and as a sod farm) and by adding
the separate ‘values’ together to arrive at
market value.”
Evidence about the value of timber
could be admissible if it was being used
to evaluate the fair market value of the
land, as in the cases cited by landowners. But this is not such a case. Here,
instead, landowners’ expert determined
the before and after value of the property and then added the timber as a separate item of damages. The evidence of
timber value should therefore be excluded because it is not related to the before
and after value of the land. MVP’s motion to exclude evidence of the value of
timber is granted.

Paired sales

In a paired sales analysis, “the appraiser identifies pairs of sales that are as
similar as possible for all but one factor.
When the sales are compared, the difference in price is best explained by that
particular feature that distinguishes the
properties.”
MVP moves to exclude evidence of
paired sales involving conditions other than pipelines, such as high voltage
transmission lines or railroads. Paired
sales of properties with and without a
pipeline easement may be more persuasive than other types of paired sales, but
courts have held that this type of challenge goes to the weight of the evidence,
not its admissibility. MVP’s motion to exclude evidence of paired sales involving
conditions other than a gas pipeline is
denied.
Mountain Valley Pipeline LLC v. 1.81
Acres of Land owned by Robert M. Jones,
Case No. 19-cv-00151, Aug. 23, 2019.
WDVA at Roanoke (Dillon). VLW 019-3405. 7 pp.

Criminal
Continuance granted based on
Sixth Amendment concerns
Where a defendant’s motion for continuance of trial had already been denied,
defense counsel’s pattern of delay raises
Sixth Amendment effective assistance
concerns and the defendant’s motion for
reconsideration and continuance was
granted in order to give him sufficient
time to meet with his counsel and prepare for trial.

Background

By motion dated Aug. 6, 2019, the defendant, Frank Purpera, asked the court
to continue the trial date in these cases,
consolidated for trial. The United States
objected to the motion. All parties, including the defendant, appeared by telephone
on Aug. 7, at which time the court denied the motion, noting defense counsels’
pattern of delay and their substantial
time for preparation. The court further
entered an opinion on Aug. 12, 2019, to
make clear its reasons for the denial.
On Aug. 22, 2019, Purpera filed a motion for reconsideration, again requesting
the court grant a continuance. The United States renewed its objection.

Analysis

Purpera makes much of the fact that
he filed his motion for continuance “more
than a month before the trial was set to
begin.” However, the issue is not just how
much time remains before trial, but also
how long a party delays prior to filing
their motion. Notably, Purpera filed the
motion to continue well over one month
after defense counsel became aware of
both asserted reasons for the need for a
continuance.
Purpera further suggests that without
a continuance, counsel cannot provide
effective assistance. Although Purpera’s
lead defense counsel has had over six
months to prepare for trial, he has not
set aside the requisite time to prepare his
client.
Nonetheless, the court finds that the
circumstances of this case warrant a continuance to allow defense counsel time
to prepare Purpera for trial. The court
acknowledges that granting Purpera’s
motion delays the administration of justice and frustrates the government’s trial
preparation. However, defense counsel’s
apparent continued inability to find time
for his client, despite the court’s previous ruling, casts doubt on the adequacy
of Purpera’s representation and threatens Purpera’s Sixth Amendment right to
effective assistance. If the court were to
go forward on the scheduled trial date,
defense counsel would appear and undoubtedly represent that they were unprepared to proceed.
The court thus finds that, without a
continuance, Purpera will have insufficient time to meet with his defense
counsel and prepare for trial. As a result,
Purpera may not receive the protections
afforded him by the Sixth Amendment,
potentially resulting in a miscarriage of
justice. Additionally, Purpera “embraces
the need for continuance and wants it to
take place.” Accordingly, the court finds
that the ends of justice served by the
granting of the continuance outweigh the
best interest of the public and defendant
in a speedy trial and will grant Purpera’s
motions to reconsider and to continue.
United States v. Purpera, Case Nos.

18-cr-00019, 19-cr-00016, Aug. 26, 2019.
WDVA at Roanoke (Dillon). VLW 019-3406. 4 pp.

n Va. Supreme Court
Personal Injury
Jury should have heard
scope of employment issue
Where the trial court ruled, without
hearing any evidence on the matter, that
a nursing assistant was within the scope
of his employment when he molested and
raped an elderly nursing home resident,
the trial court erred by removing this issue from the jury.
The jury’s $1.75 million verdict is reversed and the case is remanded for further proceedings.

Background

The administrator of Gertrude Austin’s
estate sued a nursing assistant, Martin,
and his employer, Our Lady of Peace, a
nursing home where Austin resided. The
complaint alleged that while in the scope
of his employment, Martin molested and
raped Austin. The complaint alleged, in
part, that Our Lady of Peace was vicariously liable under respondeat superior
principles for Martin’s actions.
Our Lady of Peace responded with a
plea in bar challenging the respondeat
superior allegations. At a hearing, the
executive director offered no “evidence
describing any factual aspect of Martin’s
molestation and rape of Austin.” The estate did not provide evidence or testimony either. It argued that once it alleged
that Martin’s acts were within the scope
of his employment, the burden shifted to
Our Lady of Peace to show that he was
outside the scope of employment and that
a jury should decide the issue.
The trial court took the plea in bar
under advisement and denied it in a letter opinion issued four months later. In
the opinion letter, the court stated that
“Martin’s willful and malicious acts were
committed while he was performing duties at Our Lady of Peace and in execution of those services for which he was
employed[.]” The order proffered by the
estate stated “As to that Plea in Bar, the
[c]ourt heard evidence and argument and
finds that Mr. Martin’s acts were committed while he was performing duties of Our
Lady of Peace and in execution of those
services for which he was employed.” The
court crossed out language stating that
the court found that “Martin was in the
course and scope of his employment when
he committed the rape of Mrs. Austin.”
Later, the court granted the estate’s
motion in limine to prevent Our Lady of
Peace from presenting any evidence that
challenged the respondeat superior finding. The estate argued that it was “disingenuous” for Our Lady of Peace to claim
there was a jury issue “‘simply because
it disagrees with the [c]ourt’s ruling on
the matter.’ … The Estate did not explain
how the trial court could have decided the
scope-of-employment issue without having heard any evidence on it.”
The trial court, in granting the motion,
stated that it found “on the merits, and
as a clarification of its prior ruling, that
… Martin’s acts were committed within
the course and scope of his employment

with [Our Lady of Peace].’ … Like the Estate, however, the court never explained
how it could have decided a dispute concerning vicarious liability on the merits
by relying solely on the allegations of a
complaint.”
At trial, the court instructed the jury
that the matter of vicarious liability had
been previously decided and that the
court had determined Martin was Our
Lady of Peace’s employee and was acting
in the scope of his employment.
The jury found both defendants liable
and awarded the estate $1.75 million.
Our Lady of Peace’s appeal petition was
granted.

Discussion

“At the plea-in-bar hearing, neither
party presented evidence on what specific
acts Martin had committed, when he had
committed them, what duties or services
he had allegedly been engaged in while
committing those acts, or what his motives had been.
“The trial court could not have made
a factual finding on these issues without such facts. As the Estate argued at
the plea-in-bar hearing (a position later
silenced by the court’s letter opinion), all
disputed factual issues should have been
decided at trial by the jury.
“By deciding the scope-of-employment
issue before trial and instructing the jury
that the issue had already been decided
against Our Lady of Peace, the trial court
effectively directed a verdict against Our
Lady of Peace on the vicarious liability
claims without hearing a single witness
on the subject. …
“Needless to say, factual findings cannot be made based solely upon allegations in a complaint. The trial court thus
erred by issuing its plea-in-bar ‘clarification’ order, … which granted the Estate’s
motion in limine and precluded Our Lady
of Peace from introducing any evidence
regarding vicarious liability, and further
erred by instructing the jurors that this
disputed issue was not their concern. …
“[W]e reverse the trial court’s final
judgment and remand this case for further proceedings consistent with this
opinion.”
Our Lady of Peace, Inc. v. Morgan. Record No. 180736 (Kelsey; McCullough,
joined by McClanahan, concurring;
Mims, joined by Powell, concurring in
part and dissenting in part) Aug. 30,
2019 (Appeal from Albemarle Circuit
Court). William Axon Marr Jr., Tiago
Duncan Bezerra, James Jeffrey Knicely
for Appellants. Maria Jordan Diaz, Kara
Lynne Tappan for Appellee. VLW 19-6072, 30 pp.

Civil Practice
Argument not preserved
in defamation appeal
Where plaintiff sued defendant for
defamation and did not respond to defendant’s demurrer, in which she argued
that he did not properly allege a defamation claim, plaintiff cannot now argue
otherwise on appeal.

Facts

Brayboy sued Durrette, who worked
at his child’s elementary school, alleging
that her statements regarding events
that took place at the school were defamatory.
In her demurrer to Brayboy’s amended
complaint, Durrette argued that he had
not properly stated a defamation claim.
In a plea in bar, she raised sovereign immunity, statutory immunity and statute
of limitations issues. Brayboy did not file
written responses and instead moved to
file a second amended complaint.
At a hearing, the circuit court denied
the motion. As to the demurrer, Durrette
asserted, among other things, that “[t]
here’s no allegation to state which specific
statements are complained of, who made
them, or how they meet the elements
required to articulate the minimum elements of a defamation claim.”
Brayboy argued against only the plea
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in bar, claiming that Durrette was not
entitled to sovereign and statutory immunity. “Although Brayboy asked the circuit court to ‘overrule the demurrers,’ he
argued the circuit court should do so because ‘sovereign immunity does not stand
against employees who act outside the
scope of their employment with intention
or actual malice to commit harm.’ Brayboy did not, however, address the grounds
of the demurrer or the arguments made
by Durrette to support her demurrer.”
The circuit court sustained both the demurrer and the plea in bar and dismissed
the case without leave to amend.

Not preserved

“On appeal, Brayboy contends the
circuit court erred in sustaining the demurrer to his defamation claim against
Durrette because his amended complaint adequately identified defamatory statements concerning Brayboy
made by Durrette. According to Brayboy, his amended complaint alleged that
‘Durrette falsely asserted to others that
Brayboy called her a “bitch”’ and that
Durrette was involved in the circulation
of an e-mail accusing Brayboy of engaging in ‘disorderly conduct.’ …
“Brayboy did not make these arguments – or any legal argument in opposition to the demurrer – to the circuit court.
Accordingly, Brayboy failed to preserve
these arguments for appeal. …
“Brayboy’s failure to preserve the arguments he makes to support his assertion
that the circuit court erred in sustaining
Durrette’s demurrer to the defamation
claim against her renders moot our consideration of his assertion that the circuit
court erred in sustaining Durrette’s plea
in bar of sovereign immunity to the defamation claim against her.”
Brayboy v. Durrette. Record No. 180426
(Order) Aug. 27, 2019 (Appeal from Henrico Circuit Court). Andrew Thomas Bodoh,
Julie Amarie Currin for Appellant. John
David McChesney for Appellee. VLW 196-067, 6 pp.

Criminal
‘Batson’ challenge properly
rejected in murder case
Where counsel made a Batson challenge
after the Commonwealth used a peremptory strike to excuse an African-American juror from defendant Bethea’s retrial
on a first-degree murder charge, the lower courts correctly determined the strike
was not racially motivated. Defendant’s
conviction is affirmed.

‘Crucial concession’

The prosecutor gave a race-neutral reason for exercising the challenge: the juror
appeared emotional and did not raise her
hand when the prosecutor asked the jury
during voir dire to raise their hands to
indicate their promise to consider all of
the evidence.
Post-trial, defense counsel argued
that prosecutor was mistaken “about the
question that she had asked and to which
the juror had not responded[.]” But counsel conceded that was not the basis for his
Batson motion at trial.
“That is a crucial concession. If Bethea
had made a specific and contemporaneous objection to the prosecutor’s mistake,
the trial court could have asked the court
reporter to read back the real-time transcription to determine whether, if at all,
the reporter had recorded the relevant
non-verbal hand gestures and to clarify
which, if any, of the questions linked up
with the prosecutor’s recollection of the
juror’s failure to raise her hand.
“The trial court also could have called
the juror out for additional voir dire questioning to determine whether she had understood the previous questions and had
accurately communicated her responses.
Any of these actions by the trial court —
if it had known that they were necessary
— could have completely defeated or, for
that matter, conclusively proved, Bethea’s
Batson challenge.
“Moreover, if the prosecutor had been
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convinced during this process that her
recollection was wrong, she might have
simply withdrawn the peremptory strike
altogether. None of these actions were
considered or taken, however, because
Bethea’s counsel never contemporaneously objected to the prosecutor’s peremptory
strike on the ground that the prosecutor
had mistakenly recollected voir dire.”

Procedural default

“Procedural-default principles require
that the argument asserted on appeal be
the same as the contemporaneous argument at trial. … Virginia’s procedural-default principles apply to Batson challenges in the same way that they apply to
other trial objections. …
“In this case, at the time of the Batson
challenge, the prosecutor recalled a specific voir dire question (‘if everyone would
promise to consider all of the evidence’)
producing a specific response (a non-verbal ‘no’) from a noticeably emotional juror. …
“Bethea’s counsel argued that this
explanation was pretextual by claiming
that ‘I don’t think that amounts to anything, Your Honor. I mean, I was watching her. I didn’t see her getting particularly emotional during the voir dire. I
was scanning the jury for people to raise
their hands. I don’t know what that
amounts to.’ …
“Hearing just this response, it would
not have been clear to the trial court that
it should have sequestered this juror for
further questioning. Accepting the prosecutor’s recollection as true — a reasonable assumption absent a contest over its
accuracy — there would be little reason
for the trial court to seat a juror who
would not ‘promise to consider all of the
evidence[.]’ …
“But the opposite would be true if Bethea’s counsel had specifically asserted
that the prosecutor’s explanation was
pretextual because she had not asked
that question and because the juror had
not responded to that unasked question
with a non-verbal ‘no.’ If the trial court
had heard this assertion, it is likely that
the court would have engaged the Batson
challenge differently.”
Affirmed.
Bethea v. Commonwealth. Record No.
180527 (Kelsey; Powell, joined by Mims,
dissenting) Aug. 28, 2019 (Court of Appeals). Peter Owen Francescon, John
Andrew Taylor for Appellant. Katherine
Quilan Adelfio, Mark Rankin Herring
for the Commonwealth. VLW 19-6-068,
38 pp.

and regulations regarding his practice
that occurred while he was deployed to
Afghanistan. Gross argued the matters
were not relevant and were prejudicial.
The court denied the motion and instructed Stuart’s counsel on how to proceed
when introducing this evidence at trial.
At trial, Pitman testified about his
background, training, awards, honors
and his medical practice during his military deployment. He offered opinions on
several matters, including that Gross had
complied with the standard of care.
On cross-examination, Stuart, over
Gross’s objection, delved into matters
contained in the consent order without
expressly referring to it. Stuart asked
Pitman to agree that he chose not to deny
“these allegations” in an administrative
hearing. On redirect, Pitman addressed
the matters Stuart raised.
The trial court did not abuse its discretion as to this issue. “Dr. Pitman rendered
expert opinions regarding the standard of
care in Virginia based on his background,
knowledge and experience and provided
the jury with a detailed account of his
medical practice history including his
military experience and numerous deployments.
“Dr. Pitman agreed that his opinions
were based on how he would expect a
reasonably prudent surgeon to practice
in Virginia, that all doctors practicing
in Virginia should practice within that
standard, and that practicing within the
standard of care would include complying
with state laws concerning the practice of
medicine and regulations of the board of
medicine. Therefore, evidence of Dr. Pitman’s adherence to the standard of care
in Virginia and the laws governing his
practice was relevant to the basis of his
opinions and the weight to be accorded to
his opinions by the jury.”

|

Consent

Before witnesses were called, Stuart’s
counsel agreed not to raise any issue relating to informed consent. Malone, the
doctor who treated Stuart after her surgery, opined that “muscle in Stuart’s right
eye and tendon in her left eye were cut”
because Gross breached the standard
of care. “Stuart asked Dr. Malone: ‘Was
there anything in Dr. Gross’s office notes
to indicate that he thought he was treating ptosis?’ Dr. Malone replied: ‘He – he
planned and got consent for a blepharoplasty.’”
Gross moved for a mistrial, arguing
that Malone’s response implied that
Gross exceeded the scope of consent. The
court denied the motion and instructed
the jury that “I sustained an objection
to the last question put to Dr. Malone.
And the Court is instructing you that
you should not consider any answer that
Dr. Malone may have made to that last
question.”
In closing argument, Stuart’s counsel
said that when Stuart saw Gross, “she
went for one reason. She went to have the
puffiness removed from her eyes. That’s
the only reason she went there. We’re
here today because Dr. Gross performed
the blepharoplasty … and then after he
completed the blepharoplasty, he damaged the levator muscle in the right eye
and the levator tendon in the
left eye after he completed the blepharoplasty.”
Gross objected and moved for a mistrial, asserting the argument raised the
scope of consent issue. The court denied
the motion and instructed the jury that
Gross’s objection was sustained, and to
disregard the statement.
“The circuit court also directed counsel ‘not to argue anything that will imply that [Stuart] came in for one thing

Ford Richardson is pleased to announce
the opening of its Hampton Roads office and
the addition of the following attorneys:

Med Mal
Expert properly quizzed
about disciplinary matter
The trial court correctly ruled that a
defense expert in this medical malpractice case could be questioned about findings and conclusions in a medical board
disciplinary consent order.
Further, two mistrial motions were
properly denied because any prejudice
from the complained-of statements was
cured by the trial court’s jury instructions.
An $800,000 medical malpractice verdict for the plaintiff-appellee is affirmed.

Audrey M.
Marcello

Mark B.
Kilduff

Matthew J.
Moynihan

Overview

Stuart sued Gross for medical malpractice, claiming that he negligently
performed a blepharoplasty, a procedure
to remove excess puffiness or excess skin
and fat from upper eye lids. She alleges
that she suffered permanent muscle
damage that left her “functionally blind”
in her right eye.
Gross appeals the jury verdict in Stuart’s favor on several grounds.

Expert witness

Pitman was Gross’s medical defense
expert. Gross made a pretrial motion in
limine to exclude certain matters in a
consent order between Pitman and the
Virginia Medical Board. The consent
order outlines the board’s findings and
conclusions that Pitman violated laws
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allowing the jury to infer that somehow
against her will or without cause or anything else had that second exploration.’”
The trial court did not abuse its discretion. “The record demonstrates that
in both instances, the circuit court considered the probable effect of the statements, concluded that the statements
were not overwhelmingly prejudicial, and
that any prejudicial effect could be cured
by the instructions given to disregard the
statements.”
Affirmed.
Gross, et al. v. Stuart. Record No.
180758 (Published Order) Aug. 29, 2019
(Appeal from Fairfax Circuit Court).
Frank Kenneth Friedman, Joseph Walton
Milam III, Charles Jesse Dickenson, Susan Lea Mitchell, Matthew David Banks
for Appellants. Gary Brooks Mims, Matthew Charles Perushek for Appellee. VLW
19-6-070, 8 pp.

n Va. Court of Appeals
- Unpublished
Domestic Relations
Contempt order against wife
for failure to pay is affirmed
Where a wife asserted multiple challenges to the trial court’s order holding
her in contempt for failure to make payments to her former husband, the circuit
court possessed the jurisdiction to enforce
its final order and issue further orders
and the wife did not to preserve due process or equal protection arguments for
appeal. Her claims were rejected.

Background

Wife appeals an order of the Fairfax
County Circuit Court finding her in contempt for failing to pay certain sums to
husband.

Analysis

Wife relies upon the language of Virginia Code § 20-109(C) to argue that the
parties’ settlement agreement, which was
stipulated prior to entry of the final order of divorce, precluded the circuit court
from entering any subsequent orders
relating to child support and attorney’s
fees, including the Nov. 20, 2018, contempt order. This argument is without
merit for two reasons.
First, we note that the 2013 settlement
agreement only provided for a one-year
award of spousal and child support to
wife, which was nonmodifiable during
its term but explicitly did not prejudice
husband’s ability to later seek child support. Second, contrary to wife’s assertion,
the settlement agreement did not require
husband to pay his own attorney’s fees,
and the agreement’s silence on such fees
did not preclude the circuit court from
making subsequent awards of attorney’s
fees to husband.
Wife argues that the circuit court erred
when it entered its contempt order during
the pendency of her prior appeal to this
court concerning support and attorney’s
fees. However, wife’s appeal did not, as
she contends, deprive the circuit court
of jurisdiction over all matters relating
to the parties’ then-existing support arrangements, and in particular did not deprive it of jurisdiction to issue orders enforcing the terms of those arrangements.
Wife argues that the circuit court erred
when it entered its contempt order because that order “violates Rule 1:1.” Specifically, she contends that the court’s
final order of divorce was a final order
under the terms of Rule 1:1(b), and thus
the circuit court lacked jurisdiction to
issue any further orders with respect to
the parties’ divorce. However the circuit
court possessed, as “provided by . . . statute” in Code § 20-107.3, the jurisdiction
to enforce its final order of divorce and to
issue and enforce further orders with respect to the parties’ divorce.
Wife argues that the circuit erred by
entering its contempt order because the
order “creates a ‘back door’ to invade a
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However, because there was no legal basis for awarding the wife attorneys’ fees,
that portion of the order was vacated.

Background

Husband appeals the decision of the
Circuit Court of Amherst County that
held him in contempt of court for failure to pay spousal support to wife. Additionally, wife sets forth assignments of
cross-error.

Husband’s assignments of error

retirement account where there is no
qualified domestic relations order.” She
contends that the circuit court’s “finding that the retirement account without
a [qualified domestic relations order] . .
. creates a ‘current and actual’ ‘ability to
pay,’ is erroneous as a matter of law, arbitrary and capricious, and a clear abuse of
discretion.” Because wife did not object to
the trial court’s finding that she has the
ability to pay, we will not consider her argument on this issue on appeal.
Wife argues that the circuit court erred
in entering its contempt order because
the court “failed to provide due process .
. . [and] equal protection under the Virginia and U.S. Constitution.” However,
wife failed to preserve any due process or
equal protection arguments in the circuit
court.
Wife argues that the circuit court erred
in “ruling that there was an ability to
pay without an analysis of income and
expenses, and requiring an early withdrawal . . . from a retirement account.” As
noted above, wife waived any objection
to the circuit court’s finding that she has
the ability to pay the sums detailed in its
contempt order. To the extent that wife
argues the circuit court erred in “requiring an early withdrawal” from her retirement fund, we find no evidence of such a
requirement in the record.
Wife argues that the circuit court erred
in using its contempt power to threaten
her with incarceration. Here, although
the circuit court ruled from the bench
that wife would be jailed if she did not
purge her contempt by a certain date, the
court’s written contempt order contained
no incarceration provision. Because we
are guided by the circuit court’s written
order, we conclude there is no basis for
wife’s argument.
Wife’s fifteenth assignment of error
argues that the circuit court erred in denying her motion for reconsideration. She
presents no specific argument on brief as
to why the denial of her motion was error.
Affirmed.
Khakee v. Rodenberger, Record No.
2001-18-4, Aug. 27, 2019. CAV (Malveaux) from Fairfax Cir. Ct. (Bernhard).
Farah Khakee for Appellant, Camille A.
Crandall for Appellee. VLW No. 019-7149, 19 pp. Unpublished.

Criminal
Trial delay did not violate
Speedy Trial Act
Where the defendant acquiesced in the
delay of his trial by failing to object to
continuances, that delay was chargeable
to the defendant so that his subsequent
trial date did not violate the Speedy Trial
Act.

Background

Amir Fareed Suluki was charged with
robbery, use of a firearm in the commission of robbery and possession of a weapon by a violent felon. The case was set for
a trial on Dec. 18, 2017.
Suluki filed a motion to suppress evidence, and at his request, the circuit
court heard his motion on Dec. 18, 2017,
instead of proceeding with the jury trial. The court granted the motion and, at
the commonwealth’s request, set a status
hearing on Jan. 22, 2018.
At that hearing, the court released Suluki on bond and continued the status

hearing to March 29, 2018, without objection. The court subsequently continued
the status hearing to May 7, 2018, again
without objection.
In a memorandum opinion issued June
5, 2018, this court reversed the trial
court’s order suppressing evidence. We
also issued a mandate that day, remanding the case to the trial court for further
proceedings. At docket call on July 2,
2018, the trial court set the case for a jury
trial on Nov. 29, 2018, without objection.
Suluki moved to continue the Nov. 29
date, and the court scheduled the motions hearing for Jan. 24, 2019. Following
that hearing, the court granted Suluki’s
motions in part and denied them in part.
Finally, the case was scheduled for March
6, 2019, to be set for trial. On March 5,
2019, Suluki filed a motion to dismiss on
speedy trial grounds.
After considering counsel’s oral arguments, as well as their written briefs, the
court held that speedy trial ran on March
7, 2019, and it granted the motion to dismiss.

Analysis

For a defendant charged with a felony
who is not continuously held in custody,
the statute requires that the trial must
commence within nine months of the preliminary hearing or the defendant “shall
be forever discharged from prosecution.”
Here, the speedy trial period began running on Aug. 8, 2017.
However, “[t]he [nine]-month period
provided for in Code § 19.2-243 is not
absolute.” “When a defendant requests,
agrees to, or acquiesces in an order that
effectively continues a case, the [nine]month speedy trial period of Code § 19.2243 is tolled during the time reasonably
specified by the court to carry out the
terms of its order.”
The case was initially set for a jury trial on Dec. 18, 2017. Subsequently, Suluki
did not object to the continuance of the
trial date to Nov. 29, 2018. By failing to
object, Suluki is deemed to have acquiesced to the continuance and to that time
being chargeable to him.
The commonwealth also contests the
court’s ruling that speedy trial began
running again on Feb. 4, 2019, requiring
the commonwealth to bring Suluki to
trial by March 7, 2019. However, we do
not reach this issue. Subtracting the time
period between Aug. 4 and Nov. 20, 2018,
from the time chargeable to the commonwealth means that the trial scheduled for
March 28, 2019, would have been timely
regardless of whether this subsequent period is chargeable to the commonwealth.
Accordingly, we do not address the circuit
court’s ruling regarding the time period
beginning Feb. 4, 2019.
Reversed and remanded.
Commonwealth v. Suluki, Record No.
0540-19-2, Aug. 27, 2019. CAV (O’Brien)
from Richmond Cir. Ct. (Jenkins). A.
Anne Lloyd for Appellant, Lauren Whitley for Appellee. VLW No. 019-7-150, 7 pp.
Unpublished.

Domestic Relations
Contempt order against
husband stands
Where the evidence supported the trial
court’s order holding the husband in contempt for failing to pay spousal support
to his former wife, the order was affirmed.

Husband argues that the circuit court
erred by finding him in contempt because he did not willfully disobey the
court order but, instead, he was financially unable to comply. The record supports the circuit court’s finding that husband could have met at least a portion of
the support due.
Husband next argues that the circuit
court erred by ruling that his obligation
under paragraph four of the property
settlement agreement, or PSA, was an
obligation to pay a monthly monetary
sum to wife as opposed to an obligation
for husband to provide a lifestyle for wife.
We agree that the PSA is unambiguous
and that the language required husband
to pay a sum certain in monthly spousal
support.
Husband’s next assignment of error
states that the circuit court “erred by
failing to take into account the language
of paragraph 4 of the [PSA] which states
that the support of [wife] is in consideration of ‘the need of [wife] to educate and
nurture the minor child’ and at the time
of trial the child was emancipated and
not a minor.” Assuming without deciding
that the vague language of husband’s
assignment of error is sufficient to encompass his specific failure-to-rule argument, we conclude that his argument is
without merit.
Husband argues that wife’s share of
his retirement pay should be credited
against his spousal support obligation.
He also argues that the contract is ambiguous and that this court must consider the evidence presented at the hearing
to determine the intent of the parties.
However, the terms are clear and unambiguous.
Husband argues that the circuit court
improperly considered husband’s income
from his military deployment, which is
higher than his regular income, in calculating spousal support. However, husband’s income did not factor into the circuit court’s decision.
Husband argues that the circuit court
erred in awarding wife arrearages for
support due prior to the entry of the final
divorce decree because there was no specific reservation of jurisdiction in the final
divorce decree. Because the PSA was incorporated into the final decree, wife had
the ability to enforce her right to support
via a contempt proceeding, as she did, or
through a breach of contract proceeding.
That the circuit court did not rule on the
issue of arrearages or make a specific
reservation of jurisdiction to address the
arrearages does not prevent wife from enforcing the PSA against husband.
Husband argues that the circuit court
erred by awarding interest on the arrearages. Arrearages are support obligations
that are due and have gone unpaid. Therefore, the circuit court did not err in ordering interest on the arrearages prior to the
final order in the contempt proceedings.
Husband argues that the “trial court
erred in setting forth arrearage payment of $2,000 per month as [husband]
has shown he cannot financially sustain
such payments . . . .” Given the evidence
of husband’s income from husband’s own
exhibit and his testimony admitting he
can pay more than he argued to the circuit court, we cannot say the circuit court
erred in setting the arrearage payments
at $2,000 per month.
Husband challenges the trial court’s
denial of an extension of time to file
pleadings. Our review of the record finds
nothing that suggests the circuit court
abused its discretion.
Husband argues that the circuit court
erred by awarding wife attorneys’ fees be-
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PARALEGALS

cause their PSA provided that each party would
pay its own fees. We agree. Therefore, the circuit
court is reversed and the award of attorneys’
fees to wife is vacated.

Wife’s assignments of cross-error

Wife argues that the circuit court improperly addressed the issue of whether husband was
required to pay state and federal taxes because
the issue was not properly before the court. She
also contends that the circuit court modified its
May 2014 ruling, which, she argues, ordered
husband to pay the taxes. We disagree.
Affirmed in part, reversed in part.
DeLuca v. DeLuca, Record No. 1560-18-3,
Aug. 27, 2019. CAV (Atlee) from Amherst Cir. Ct.
(Gamble). Seth C. Weston for Appellant, Brian
R. Moore for Appellee. VLW No. 019-7-151, 25 pp.
Unpublished.

n Va. Circuit Court
Criminal
Wrong parties named
in habeas petition
Where petitioner has named the director of
the Virginia Department of Corrections and the
chief probation officer in her habeas corpus petition to set aside a drunk driving conviction on
the basis of ineffective assistance of counsel, the
petition is dismissed because she did not name
the proper party as a respondent.

Background

Petitioner Nino pleaded guilty to DWI, second offense. She was sentenced to 180 days in
jail with 150 days suspended. She was referred
to the Alcohol Safety Action Program (ASAP),
and her driver’s license was suspended for 36
months.
Nino claims she received ineffective assistance of counsel because had counsel advised
her of the consequences of her plea, she would
have chosen to go to trial instead. Respondents argue that regardless of the merits of her
claims, Nino has served the wrong respondents
to her petition.
The Attorney General “essentially contends
that Nino is neither in the custody of the Commonwealth nor is she subject to a suspended
sentence of adequate duration to be a state-responsible prisoner, and is further, not under the
supervision of Respondents. Therefore, the AG
contends the claims against Respondents must be
dismissed as a matter of law.” The court agrees.

Discussion

“Pursuant to Virginia Code § 8.01-654(6)(3),
Nino is in ‘custody’ for jurisdictional purposes of
pursuing a habeas corpus claim because she is
currently within a one-year period of court-ordered good behavior and compliance with the
ASAP program, during which a suspended sentence of 150 days jail could be imposed.
“Nino has alleged that she is on ‘probation,’
presumably referring to the fact she was referred to the ASAP program by the [General
District Court]. ASAP acts as a quasi-probation
office in reporting noncompliance with its program or new convictions to the GDC.
“On the face of the warrant upon which her
conviction was recorded, Nino was not referred
to Ms. Lavely’s [the chief probation officer] office,
though such referral is authorized as a matter of
discretion under Virginia Code § 53.1-146.
“Whether Director Clarke or Ms. Lavely are
proper parties to this suit depends on whether the suspended imprisonment sentence that
could be imposed on Petitioner is less than one
year and on whether Nino is truly under supervision of Ms. Lavely’s probation agency.”
Under Code § 8.01-658(B)(3) Clark would be a
proper party if Nino’s suspended sentence were
a year or more. Under the statute, if Nino is not
under a probation or parole officer’s supervision, the proper party would be the local sheriff
because Nino’s suspended sentence is less than
one year. But if Nino is under probation supervision, then Lavely is the proper party.
But Lavely’s office has not been assigned to
supervise Nino. She was referred to the ASAP
program instead. That program is not part of
the Virginia Department of Corrections. So,
neither Clarke nor Lavely are proper parties to
this suit.
If ASAP can be considered a probation agency, then the person in charge of the local ASAP
would be the proper party. “On the warrant
of conviction, the District Court judge did not
check the box next to the notation ‘on PRO-

BATION for,’ did check the subpart stating
‘ASAP,’ but did not check the box ‘local community-based probation agency.’ … So, at a minimum, Nino is not on probation with a local
probation agency and ASAP does not qualify
as such an entity under Virginia Code § 8.01658(B)(3). …
“[T]his Court concludes that in application of
Virginia Code § 8.01-658(B)(3), it is the Sheriff of Fairfax County who is the sole proper responding party to which this suit can jurisdictionally pertain. Consequently, Petitioner shall
be given leave to amend her Petition within a
time frame set by the Court, upon expiration of
which the claims against Director Clarke and
Ms. Lavely shall be dismissed.”
Nino v. Clarke, et al. Case No. CL-2019-8814,
Aug 21, 2019; Fairfax Cir. Ct. (Bernhard). James
A. Rivera for Petitioner. Virginia B. Theisen for
Respondents. VLW 019-8-075, 8 pp.

Family Law
No-fault divorce statute
applied to same-sex couples
Virginia Code §20-91(A)(9)(a), which allows
a husband and wife to obtain a divorce if they
live separate and apart without cohabitation
and without interruption for one year, applies
equally to same-sex married couples.
In this case, a same-sex married couple seeks
what is commonly called a no-fault divorce under this code provision. The parties disagree on
their separation date. The court will first determine the statute’s applicability to same-sex
married couples. The court will then make findings concerning the couple’s separation date to
narrow the issues regarding upcoming child
custody and equitable distribution hearings.

Prior precedent

Same-sex married couples are entitled to the
code’s no-fault divorce provision under the authority of Obergefell v. Hodges, 135 S. Ct. 2584
(2015), and Pavan v. Smith, 137 S. Ct. 2075
(2017).
In Obergefell, the “Supreme Court struck
down those states’ laws defining marriage
as a union between a man and a woman and
ruled that same-sex couples have a fundamental right to marry under both the Due Process
and Equal Protection Clauses of the Fourteenth
Amendment. …
“The Supreme Court also found that samesex couples shall be afforded the same marital
rights, benefits, and responsibilities as heterosexual couples.”
In Pavan, the Court reviewed an Arkansas a
birth certificate statute specifying that if a gestational mother was married when the child was
conceived or born, the husband’s name must appear on the birth certificate. The Arkansas Supreme Court ruled that the statute did not permit the name of a gestational mother’s female
spouse but “did not run afoul of Obergefell.”
The Court reversed. “The Court ruled that
a gestational mother’s wife must receive the
same recognition as a gestational mother’s husband on a child’s state-issued birth certificate.”
The Virginia statute at issue in this case provides for no-fault divorces for husbands and wives
but “does not recognize this ground for divorce for
same-sex couples. The reasoning in Obergefell
and Pavan made clear that this disparity violates
constitutional due process and equal protection
rights afforded to same-sex married couples.
Therefore, Virginia Code § 20-91(A)(9)(a) is unconstitutional as currently written.”
One remedy is to declare the statute “a nullity.” Another remedy is to extend the statute’s
benefits “to all married couples, including samesex married couples.” The court will choose the
second option because this “is the generally preferred judicial remedy.”

Separation date

Plaintiff’s amended complaint alleges a separation date of Aug. 1, 2016, but at a prior hearing, plaintiff asserted the separation occurred
in June 2012. Defendant’s counterclaim for divorce alleges a separation date of July 24, 2007.
After reviewing the evidence presented, the
court finds “that the parties have lived separate
and apart without any interruption and without cohabitation since July 24, 2007. There has
been no marital cohabitation since that time.
While the parties discussed a possible reconciliation in 2008, it never occurred.”
Celia v. Appel. Case No. CL-2018-8735, Aug
23, 2019; Fairfax Cir. Ct. (Shannon). Lisa Brown
for Plaintiff. Donna Dougherty, Amy N. Tobias
for Defendant. VLW 019-8-074, 6 pp.
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STUDY |
n continued from page 1
The study coincides with the 100th anniversary of the
VWC. The Virginia Workmens’ Compensation Act was adopted on March 1918, with full operations going into effect
in January 1919. Vivian Lane, claims services department
manager, said “centennial celebrations” began in March
2018 and will continue through December of this year.
“It’s been amazing to watch the progress, to watch how
far we’ve come,” Lane said.
VWC has undergone many changes since Alexandra
attorney Lawrence Pascal began his career more than 50
years ago. As a young lawyer in the 1960s, Pascal recalls
working with secretaries who had been with the commission since it opened its doors in 1911.
“I’m not sure who else around has practiced [workers’
compensation law] this long,” Pascal said.
Throughout his career, the most “dramatic change” Pascal has seen is that litigation has become more complex
over the years. He recalled a time he traveled to Richmond
for a hearing and found that “no space was available” in
the administrative building. As a solution, the bailiff and
a commissioner set up a table in the corridor of the basement and held Pascal’s hearing there.
“It was less contentious,” Pascal said. “The act was
designed to minimize litigation and to provide benefits
quickly… But the stakes have risen over the years, so of
course the complexity of the litigation has also risen.”
One “complexity” Pascal has seen over the years is that
more investigation is done into workers’ compensation
cases than ever before. This is seen particularly in “slip
and fall” cases, or unexplained accidents on the job, and
“repetitive injuries,” or injuries a worker may accrue over
time. Neither instance qualifies for workers’ compensation
in Virginia.

IMPEACH |
n continued from page 1
The appeal focused on what the jury heard about
the doctor’s expert witness. Gross called Williamsburg
plastic surgeon John M. Pitman III to testify that Gross
complied with the standard of care. Mann allowed the
patient’s lawyer to question Pitman about a 2017 consent order in which Pitman accepted a reprimand from
the Virginia Board of Medicine.
The medical board charged that Pitman had gone on
a six-month Army Reserve deployment without making
proper arrangements for his patients and his practice.
Pitman consented to the reprimand without admitting or
denying the allegations, medical board records showed.
At trial, the plaintiff’s lawyer asked Pitman whether
certain of the allegations were true. He also asked the
doctor to agree that he chose not to deny the allegations.
On redirect, Pitman was permitted to explain the circumstances.

Defense: Discipline was collateral

The defense contended the information about Pitman’s practice problems and his reprimand were collateral and irrelevant to his testimony about the care
provided to the plaintiff.
If it did not have anything to do with a blethoroplasty,
“our position is that it shouldn’t come in,” said Frank K.
Friedman for Gross, the defendant physician. “It’s going

valawyersweekly.com

Pascal said the “extensive investigation” done on such
cases can prolong hearings for up to a year, during which
no benefits are forthcoming to the claimant.
“A lot of the issues that proceed to a hearing don’t necessarily need a formal hearing and testimony,” Pascal said. “Back
in the day, some cases could be resolved through telephone
calls and on a less formal basis than proceeding to hearing
and fighting it out and dragging it through an appeal.”
Michele Lewane, founder of the Injured Workers Law
Firm in Richmond, agrees. Her “biggest goal” is to help
people “who don’t even need lawyers.” That’s why she
wrote the book, “Ultimate Guide to Workers’ Compensation in Virginia: Everything You Need To Know If You’ve
Been Hurt On The Job,” that she provides for free to potential clients.
“A lot of people don’t realize they don’t have a case -- or
that they do have a case but can handle it on their own,”
Lewane said.
Lawyers are expensive. And many injured workers
struggle to afford legal fees – especially when keeping
up with other costs. As of July 1, 2018, the VWC received
44,561 reports of major workplace injuries, according to
the commission’s annual report.
In Virginia, injured workers can receive up to two-thirds
of their wages for a maximum of 500 weeks. However, wages are capped at $1,082.00 and medical benefits often are
minimal, said Richmond attorney Andrew Reinhardt.
“An injured worker will only receive wage and medical benefits… They’ll never receive benefits for their pain and suffering and, in some cases, lifelong injuries,” Reinhardt said.
One change Pascal hopes to see through the JLARC study
is a system in which injured workers can receive medical
benefits more quickly. Currently, an injured employee may
go a year or more without receiving workers’ compensation
benefits while their hearing is being processed.
“The amount of discovery and investigation that goes into
a claim has I think, at times, unnecessarily dragged a claim
on… to the detriment of the claimant,” Pascal said. “You’ve
got to develop a system where [workers] can receive immediate medical
care, within reason,” Pascal said.
Despite changes they hope to see
made to workers’ compensation laws,
most attorneys agree that VWC is a
consistently helpful resource for employees and employers alike.
“Every deputy commissioner is extremely professional and excellent,”
Lewane said. “And timing, they do
well with timing – with how quickly
they process people’s claims.”
Pascal said he has never experienced any “philosophical hangups”
with the commission.
“They look at a case and they decided on the merits whether there
are benefits to be received… That’s
important, especially when it’s an
injured worker and you’re fighting
for your life here, that’s important,”
Pascal said.
Though the work can be strenuous, Reinhardt is grateful to have
fallen into workers’ compensation
law at the start of his career 40
years ago.
“It’s a blessing to be able to help
people,” Reinhardt said.
The VWC will continue its 100th
anniversary celebration with a black
tie gala at the Downtown Richmond
Marriott on Oct. 28.

to be prejudicial beyond belief and it’s going to cause a
trial within a trial that’s collateral, that has nothing to
do with the standard of care, which is what the doctor is
there to talk about,” Friedman told the justices.

No abuse of discretion

The court was unpersuaded.
“We conclude the circuit court did not abuse its discretion in determining that this evidence was relevant
to the jury in determining the weight accorded to Dr.
Pitman’s opinions and in permitting the cross examination of Dr. Pitman on these matters,” the court said
in its order.
The court said the expert opened the door to questions
about his practice. He provided the jury with a detailed
account of his medical practice history including his military experience and numerous deployments.
“Dr. Pitman agreed that his opinions were based on
how he would expect a reasonably prudent surgeon to
practice in Virginia, that all doctors practicing in Virginia should practice within that standard, and that
practicing within the standard of care would include
complying with state laws concerning the practice of
medicine and the regulations of the board of medicine,”
the court said.
That testimony made evidence of Pitman’s adherence
to the standard and the law governing his practice “relevant to the basis of his opinions and the weight to be
accorded to his opinions by the jury,” the court said.

Concurrence

Only two justices had more to say. Justices Stephen
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an assumption of a duty to protect the plaintiff
from KN, Smith said.
Posting school officials as supervisors on
the field trip did not establish a voluntary undertaking of a duty to protect the plaintiff, he
said. Since school officials made no promises
to act when Doe’s mother reported the alleged
assault, her reports gave rise to no duties to
protect, Smith held.

Gross negligence survives

But Smith said the claim of gross negligence
should go to a jury.
“Plaintiff alleged that Congressional was on
notice of KN’s behavior since 2011 and that Defendants failed to respond to KN’s behavior and
protect Plaintiff, resulting in serious trauma to
Plaintiff. Given the assault on the bus and the
response of the school, reasonable minds may
differ as to whether the Defendants’ actions
constituted gross negligence,” Smith wrote.

Punitives survive

Smith said the inaction of school officials
after the bus incident might support punitive
damages.
“Plaintiff alleges they did nothing in response to Plaintiff’s requests to move her locker, have adult supervision when KN was present, and to suspend or expel KN. Reasonable
minds may differ as to whether this conduct
warrants punitive damages,” Smith wrote.
Congressional would be subject to punitive
damages as employer of the two officials involved, the judge added.

‘Outrageousness’ lacking

Smith rejected the claim of intentional infliction of emotional distress, sustaining the
defendants’ demurrer without leave to amend.
The plaintiff’s alleged trauma, with continuing psychiatric care, might meet the Supreme
Court’s standard for “severe emotional distress,”
Smith said. But the alleged negligence of school
officials fell short of “the required level of outrageousness,” he said. Doe alleged officials failed
to protect students from KN and failed to act in
response to the bus incident.
“While this may exhibit subpar and irresponsible behavior, no reasonable person could
find that this conduct goes ‘beyond all possible bounds of decency,’ or could be ‘regarded as
atrocious, and utterly intolerable in a civilized
community,’” Smith wrote.
Doe and her mother are represented by
Broderick C. Dunn of Fairfax. Congressional
School is represented by attorneys with Jordan
Coyne LLP of Fairfax and Sheppard, Mullin,
Richter & Hampton LLP of Washington. KN is
represented by Jesse R. Binnall of Alexandria.
The Supreme Court of Virginia on Aug. 15
clarified that a duty to protect against dangerous third persons arises only in rare circumstances. The duty can arise from an express
assumption of duty or when a special relationship exists. The relationship can be between
the defendant and the third person or between
the defendant and the plaintiff, the court said.
The Supreme Court decision is A.H. v. Church
of God in Christ Inc. (VLW 019-6-060).

R. McCullough and Cleo E. Powell said professional
discipline can be “more or less” relevant to an expert’s
credibility.
“An unbounded approach to impeachment in such
matters, however, could unfairly prejudice a party and
distract the jury. To guard against these dangers, trial
judges should exercise their broad discretion to restrict,
where appropriate, the scope of this type of impeachment,” McCullough wrote in concurrence.
He cited a case emphasizing a trial judge’s discretion
to balance probative value and unfair prejudice.

Lawyer: Avoid tainted experts

Attorney Matthew C. Perushek of Fairfax, representing the plaintiff, said he was pleased with the outcome.
“On appeal, the defense asked the Supreme Court to
adopt a bright-line rule excluding such evidence. We argued that a bright-line rule would be impractical, and
we encouraged the Supreme Court to leave it to the trial judges to exercise discretion based upon the circumstances of each case,” Perushek said.
Going forward, attorneys should be cautious in picking experts, he said. During the writ panel, Lemons directly asked the defense why they went forward with
this expert knowing he had the discipline issue, Perushek said.
“This ruling establishes that negative aspects of an
expert’s history practicing medicine may be allowed in
certain cases, so attorneys should select experts accordingly,” Perushek said.
Friedman was not available for comment.
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NATIONALLY RENOWNED ASSET PROTECTION EXPERT

Do You Find Medicaid Laws . . .
Confusing? Aggravating? Impenetrable?
If so, you’re in good company – the U.S. Supreme
Court has called the Medicaid laws “an aggravated
assault on the English language, resistant to attempts
to understand it.” Schweiker v. Gray Panthers. The
4th Circuit has called Virginia’s Medicaid plan one
of the “most completely impenetrable texts within
human experience” and “dense reading of the most
tortuous kind.” Rehabilitation Ass’n of Va. v.
Kozlowski.
As shown by these quotes, Medicaid is the most
complex area of law in existence, and is not something
that can be “dabbled” in. That’s why so many lawyers
from Virginia and around the country refer their
Medicaid clients to Certified Elder Law Attorney and
Best-Selling Author Evan H. Farr – recognized as one
of the top Elder Law Attorneys in Virginia and top
Medicaid Asset Protection Experts in the country.
To Make Your Medicaid Asset Protection Referral
or General Asset Protection Referral
Call 1-800-399-FARR or Contact us Online at:

www.VirginiaElderLaw.com

Farr Law Firm, a ProFessionaL CorPoration

10640 Main Street, Suite 200
Fairfax, Virginia 22030
511 Westwood Office Park
Fredericksburg, Virginia 22401
Evan H. Farr
Certified Elder Law Attorney

When your catastrophic
injury case needs to be tried,
co-counsel with us.

• Our two partners have successfully tried dozens
of civil jury trials over 20 years.
• We understand complex medical injuries and
how to explain them to the jury.
• Our small size allows the one-on-one attorney
contact you and your client deserve.
• We have repeatedly obtained multi-million
dollar verdicts for our co-counsel partners and
their clients.
Accepting VA, DC, and MD
catastrophic injury referrals.
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STOCK BROKER
CLAIMS

W. Scott Greco and Frederick D. Greco have over 40
years combined experience litigating and arbitrating
disputes between investors and their stockbrokers,
financial advisors, and investment firms. We devote our
practice to representing individual investors in FINRA
arbitrations involving securities fraud, churning, unsuitable
recommendations, unauthorized trading, conversion, ponzi
schemes and other unlawful actions. Our attorneys are AV®
PreeminentTM Peer Review Rated by Martindale Hubbell.
We welcome referrals or co-counsel relationships from
anywhere in Virginia and nationwide.

Contact Scott Greco or Fred Greco
(703) 821-2777
wsgreco@grecogrecolaw.com
GRECO & GRECO, P.C.
1300 OLD CHAIN BRIDGE ROAD, McLEAN, VA 22101
www.GrecoGrecoLaw.com

1010 N. Glebe Road, Suite 310 | Arlington, VA 22201
T: 703-291-6650 | www.PerryCharnoff.com

The Law Firm of
Carlton F. Bennett, PLLC
Nursing Home Malpractice

Carlton F. Bennett
Plaintiff’s trial lawyer for 44 years,
has extensive experience in
Nursing Home and Assisted
Care Center litigation.
- Best Lawyers in America
- Super Lawyers
- National Trial Lawyers
- Top 10 Nursing Home
- AV rated Martindale
cbennett@carltonbennettlaw.com
www.carltonbennettlaw.com

757-486-5454
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We are employee benefits
specialists dedicated to the
needs of Virginia law firms.

Simplifying the Employee
Benefits Experience

FOUR WAYS WE HELP YOU WIN:
Group Health Insurance
Individual Health Insurance
Term Life Insurance
Disability Insurance

VIRGINIA STATE BAR MEMBERS’ INSURANCE CENTER
an affiliate of Digital Benefit Advisors endorsed by the Virginia State Bar

Robert Spicknall, CEBS, President | P: 877.214.5239
E: bspicknall@vsbmic.com | www.vsbmic.com

