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Successful hiring has always been an
art; now it’s a science, too
By Anne Wallace Allen
Smart hiring has always been an art, but
now it’s also a science, thanks to analytical
and training tools that help hiring managers sort through electronic applications,
administer testing and training, and perform other functions.
For this issue of Workforce, we talked
to human resource managers and CEOs
about some of the issues facing companies
these days as they try to hire and retain
good workers in a workers’ market.
One is Devon Dickinson, the CEO and
founder of Verified First, whose companies provide some of the regulatory and
compliance functions that human resources departments need to undergo in
the process of hiring. The Meridian-based
Verified First helps employers with background tests and drug-testing, and now
it’s investing in technology to make its
platform integrate more easily with other
Human Capital Management Software, or
HCMS.
Another is Toni Carter, the lead for
inclusion and diversity at the Idaho National Laboratory. Carter uses a training
tool called Building Bridges, created by a

company called Mind Gym, to help decision-makers counter biases. Carter used
the tool at her previous employer, Motorola.
She also expects artificial intelligence to
play a large role in Human Resources in
the future, by doing things like scanning
resumes and scheduling appointments.
“I think why a lot of people are afraid
to pursue it more is they think it will
take away from jobs,” Carter said of artificial intelligence. “But if you can have
AI take care of one thing, you can free
up a resource to go work on something
more strategic and creative, and keep you
focused on those things that are really
next-generation.”
In Workforce, writer Sharon Fisher
takes a look at some of the largest issues in
human resources that are affecting Idaho:
immigration, the minimum wage, occupational licensing, and research showing
that student loans are sending people on
career paths they don’t necessarily want to
pursue.
Hiring, employment, and the job of
the HR professional will just continue to

evolve as the workplace changes. One of
the next big steps ahead in Idaho: internships.
The Boise-based grocer Albertsons LLC
has 63 interns spread throughout its three
campuses: 35 in Pleasanton, Calif., 10 in
Phoenix, and 18 in Boise. Idaho educators
would like to see more Idaho employers
take on interns, to give prospective employers more information on possible
hires, and to show student interns whether
a field is truly right for them.
“You’re giving the intern a true picture
of what the leader is living day after day,”
said Cathy Lord, the vice president of human resources at Albertsons. “That’s not
something you can teach in a textbook.”
Many employers are leery of taking on
interns because the structured programs
do require a manager’s time.
“It predominantly falls on the HR department, and we’re OK with that,” Lord
said. “We believe hiring the right talent is
a win-win scenario.”
Anne Wallace Allen is editor of the
Idaho Business Review.
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Idaho’s occupational licensing to undergo a lengthy exam

Naturopathic physician Diana Crumrine at Foothills Family Medicine in August. Crumrine, who is on the board of
the Idaho chapter of the AANP, is working with a lobbyist to create a licensing structure for naturopaths in Idaho.
Photo by Patrick Sweeney
BY SHARON FISHER
Idaho Business Review

Want to be a log scaler, or someone who grades or estimates the value of logs? It’s tougher to be one in Idaho
than almost anywhere else in the United States: Idaho
is one of only two states that licenses professional log
scalers, and they must pass two exams.
That’s just one example of occupational licensing, or
statewide permission to perform a profession – usually through the help of boards of examiners composed
of people already in the profession – based on requirements such as schooling, experience, and continuing
education.
Proponents say occupational licensing helps protect
consumers and ensure they are getting the competent
service they expect, while opponents say it actually
helps people already in the profession by limiting entry
and raising prices.
Those licensing requirements add up, according to
Michelle Cottle in the Atlantic, which recently looked
at the issue. Cottle cited a 2011 study finding that occupational licensing results in 2.8 million fewer jobs and
costs consumers $203 billion a year. “Once licenses are
on the books, it’s hard to get them off,” she wrote. “Trade
groups and training schools that benefit from the system lobby hard to keep them in place.”

For example, in the 2017 session, the Legislature
passed a proposal to combine the Board of Barber Examiners and the Idaho Board of Cosmetology into a
single board. It was delivered to Otter the day before
the Legislature adjourned, and vetoed after adjournment, which meant the Legislature did not have the
opportunity to override the veto. The Governor had
harsh words in his veto message. “House Bill 139 was
developed without input from interested parties or due
regard for the health, safety and welfare of the public,”
he wrote. “Idahoans deserve better.”
A number of states, including Alabama, Arkansas,
Connecticut, Delaware, Idaho, Indiana, and Massachusetts, are looking at their state’s occupational licensing
in response to a 2015 Supreme Court case against a
North Carolina board that required teeth whiteners to
be licensed dentists, according to the National Conference of State Legislatures.
When he was serving as acting governor in May, Idaho Lt. Gov. Brad Little – who is running for governor in
2018 -- signed Executive Order 2017-06, which requires
state agencies to submit a report to governor’s office no
later than July 1, 2018. “The report will assess whether the licensure requirements are necessary and in the
public interest while providing recommendations for
improvement, modification or elimination,” his office
noted in a press release.

Idaho’s Bureau of Occupational Licenses serves 30 of the state’s selfgoverning boards, including the Idaho State Board of Acupuncture
and the Board of Drinking and Wastewater Professionals. Other
boards, such as the Board of Medicine, manage themselves.
The IBOL is a dedicated fund agency, meaning it is supported
exclusively by licensing fees, as opposed to taxpayer dollars. Its
fiscal 2016 budget was $3.8 million to cover 67,815 licensees.
According to the Institute for Justice, a national law
firm focusing on the issue, Idaho ranks 23rd when it
comes to the burdens of occupational licensing, based
on a 2012 report. (The report is scheduled to be updated
in November.) Factors include the number of low-income occupations licensed (47), the average fees ($122),
and the average education and experience required (240
days), as well as the barriers to entry for hopeful log
scalers.
Idaho’s Bureau of Occupational Licenses serves 30 of
the state’s self-governing boards, including the Idaho
State Board of Acupuncture and the Board of Drinking
and Wastewater Professionals. Other boards, such as
the Board of Medicine, manage themselves. The IBOL is
a dedicated fund agency, meaning it is supported exclusively by licensing fees, as opposed to taxpayer dollars.
Its fiscal 2016 budget was $3.8 million to cover 67,815
licensees.
Over the past several years, several legislative efforts have been made to both eliminate and create new occupational licenses, some of which were
passed by the Legislature and then vetoed by Governor C.L. “Butch” Otter.

This means the issue won’t be addressed until the
newly elected Legislature – and governor – take office
in January 2019. Little said he set a long time period
because some of the boards meet only once a year, and
he wanted them to take time to go through the public
input thoughtfully.
“When the report comes out, I think people will be
shocked by how many licenses we do in Idaho,” Little
said. “It’s a big number – in the hundreds and hundreds
of thousands.” That includes people outside Idaho who
have to be licensed to do business in Idaho.
Discontinuing a particular occupational license
needs to be done by the Legislature. “I fully anticipate
there’ll be interest groups and the people who always
have a problem with licenses who’ll go to the Legislature
and want to make a big change,” Little said.
That said, Little said he does see a role for occupational licenses. “The No. 1 thing is the safety of the public,”
he said. “That’s part of the proper role of government.
People have an expectation of some level of professionalism, and that’s part of it. It’s always a judgment on how
you maintain safety and credibility but not create a barrier to entry that drives the cost up of what it would be.”

For naturopaths who want
licensing, “It doesn’t matter
what the training is. There’s no
regulation of that training.”
You have probably heard of an MD, but how about an ND?
An ND is a naturopathic doctor, and they are licensed in 23
states and territories, as well as Canada.
Naturopathic medicine emphasizes “prevention, treatment, and optimal health through the use of therapeutic
methods and substances that encourage individuals’ inherent
self-healing process,” according to the American Association
of Naturopathic Physicians (AANP). It represents licensed
naturopaths, who first earn a four-year undergraduate degree,
followed by a four-year doctoral program at one of seven
medical schools, as well as pass a national licensing exam.
NDs used to be licensed in Idaho as well, said Diana
Crumrine, a licensed naturopathic physician and a board
member of the Idaho chapter of the AANP. In 2005, the
group passed a law establishing a board that began licensing
naturopaths.
But by 2007, after giving out 14 licenses, the state shut the
board down due to infighting over disagreements on educational standards. And while the organization attempted to
reinstitute the board, instead the Legislature repealed the law
altogether in 2015.
“Now we have to start over,” she said.
In the meantime, there is no regulation of the term ND.
“It doesn’t matter what the training is, and there’s no
regulation of that training,” Crumrine said. “You could have
read some books or been through an online program, and as
a consumer, they wouldn’t know.”
Licensing is a way that an ND could differentiate themselves, much like certified public accountants can differentiate themselves from bookkeepers, she explained.
With as many as hundreds of people calling themselves
NDs in Idaho, and fewer than 20 licensed NDs, reinstituting
licensing is an uphill battle. Many practitioners oppose these
efforts because they are concerned that the AANP organization will try to keep them from using the ND term or even
from practicing at all.
And then there’s the ideology argument. “Licensing in
general in Idaho – people come at it very cautiously,” Crumrine said. “If licensing comes up, certain groups will always
oppose it.”
Crumrine’s organization is working to re-implement the
law and re-establish naturopath licensing.
“We have a lobbyist, and every legislative session, we work
with that lobbyist, write draft legislation, meet with legislators, and try to get to the point to introduce a bill,” as well as
working outside the legislative session to build relationships.
“By the time we get something going, there’s little time to
help everyone understand.”
Crumrine emphasized that the organization isn’t trying
to stop anyone who’s now practicing as a naturopath. It just
wants to create a definition for a licensed naturopath and find
a place for them within the medical hierarchy.
“We’re not saying any of them are bad or don’t know what
they’re doing, but that there’s a different level of training,” she
said. “We’d like to be considered primary care physicians to
any patient who would like to come to us. There is a physician shortage in Idaho. We can be a part of that solution.”

4 |

W O R K F O R C E | I DA H O B U S I N E S S R E V I E W | S E P T E M B E R 2 0 1 7 | w w w. i d a h o b u s i n e s s r e v i e w. c o m

Administration’s words on immigration leave
uncertainty for Idaho employers

Farm workers in an Idaho field. Many of the state’s agricultural leaders say immigration policy reform is vital to help farmers find the workers they need. File photo
BY SHARON FISHER
Idaho Business Review

Potential new immigration policies from
the administration of President Donald
Trump are leading to uncertainty in the immigrant labor force, particularly in Idaho’s
lucrative agricultural sector.
“There is a tremendous amount of uncertainty both in the workforce and among
business owners themselves about the future
supply and demand for labor,” said Priscilla Salant, recently retired director of the
McClure Center at the University of Idaho,
which recently completed the study Community Impacts of Idaho’s Dairy Workforce.
The majority of the immigrant workforce,
particularly in agriculture, is Hispanic. According to the Idaho Department of Labor,
Idaho’s Hispanic population grew 3.3 percent between mid-2015 and mid-2016, up
from a 2.9 percent increase the previous
year, and has grown 18 percent since the
2010 census, for an increase of 31,833 people
for a total of 297,740.
Rumors and misconceptions about new
immigration policies and crackdowns are
sowing fear among the community, Salant
said. “There’s a huge explosion of uninformed information out on the Internet and
communities about what’s happening,” she
said. “That’s not good. Employers and immi-

grants need certainty about what the future
will bring.”
The McClure Center is working with the
Idaho Commission on Hispanic Affairs
(ICHA) on public forums around the state
to help allay concerns. The agency calms
people’s fears, and then turns the floor over
to organizations such as the American Civil Liberties Union, Catholic Charities, and
the Mexican Consulate to answer individual
questions, said J.J. Saldaña, ICHA community resource development specialist.
Already, small communities like Jerome
– where 600 people recently protested a
planned cooperative effort with the U.S. Immigrations and Customs Enforcement – are
seeing an effect, with not just fewer workers but also an attendance drop of Hispanic
students and fewer Hispanics going out to
shop and dine, because even legal residents
are concerned about racial profiling, Saldaña
said. “If they lose a lot of the Hispanic population in places like Jerome, they’re going to
lose a big chunk of their workforce,” he said.
This is a problem because Idaho already
has a low unemployment rate, which makes
it harder for businesses to find workers, and
the Magic Valley already has a labor shortage at current wage rates, Salant said. “The
only conclusion I can draw is that the President’s immigration policies and statements

Strong ties between Idaho’s
farming community and DC
advocacy group
BY ANNE WALLACE ALLEN
Idaho Business Review

Ali Noorani, the executive director of the National Immigration Forum in Washington, D.C., visited Idaho in August
to talk to groups including the Idaho Dairymen’s Association
about immigration. The forum is an advocacy organization that
promotes the value of immigrants and immigration; Bob Naerebout, executive director of the Idaho Dairymen’s Association,
is treasurer of the Immigration Forum.
Noorani, who grew up in California as the son of Pakistani
immigrants, said the country will face a shortage of 7 million
workers by the end of 2020.
“The economy is going to be starving for workers, so why

will exacerbate that labor shortage,” she said.
“We don’t have enough people to do
the jobs we’re trying to do in agriculture,”
agreed Luke Ankeny, manager of labor for
the Marsing Agricultural Labor Sponsoring
Committee Inc., which helps provide up to
1,500 temporary farm workers in the area.
That makes it hard to harvest labor-intensive crops like hops, onions, and seed corn,
he said.
While the theory is that non-immigrant
Idaho residents would fill those jobs, the
reality is that it’s hard work that non-immigrants are often unable or unwilling to do,
Ankeny said, adding that pay starts at $10 an
hour and goes up from there.
How many immigrant workers are here
illegally isn’t talked about much. According to Pew Research Center research, the
number of undocumented immigrants in
Idaho is essentially the same, at 45,000, as at
the beginning of the recession, Salant said.
Ankeny said his organization checks documents to make sure all the workers are legal, but agreed undocumented workers are
out there. “Like it or not, a large portion are
illegal immigrants,” he said. “We take those
people away, I don’t know that we have willing people to replace those jobs.”
Not everyone is concerned. “I’m sure
there’s people in the Hispanic community

would we want to slash legal immigration?” said Noorani. He
spoke to the Idaho Business Review a few days after President
Donald Trump endorsed a measure that would cut legal immigration by half.
“That’s why Idaho is so interesting,” said Noorani. “For a state
that has an unemployment rate of 3 percent, and the nation’s
third largest dairy industry,
without people working and
contributing on dairy farms,
that native-born Idahoan who
is shipping milk, or processing
milk, is out of a job.”
When he spoke to Idaho
Business Review, Noorani was
on his second trip to Idaho. He
had also had meetings in the
Boise mayor’s office, with Boise
Police Chief William Bones, and
with the Idaho Milk Processors
Association. He said he was in

who are worried and concerned, especially
in the Magic Valley, but I haven’t heard of
any big issues,” said John Thompson, director of public relations for the Idaho Farm
Bureau Federation, in Pocatello. While he
agreed farms were having trouble finding
workers, he wasn’t sure it was a reflection on
the availability of Hispanics.
While the Magic Valley has a reputation
for having many refugees, which could also
fill in the employment gap, there are actually only about 700 in Boise and about 300 in
the Magic Valley, and most are women and
children, Salant said. Moreover, as President
Trump has also talked about admitting fewer refugees, “I sure don’t see that as a longterm or major solution to the labor shortage,” she said.
The ultimate answer could be more automation. Dairies in areas such as Vermont
and Nebraska are using robotic milking
parlors, while orchards in Washington are
experimenting with robotic apple-pickers.
Interestingly, it’s usually the smaller dairy
farms, not the larger ones, where automation
is more practical, Salant said. “The best-case
scenario is that the industry automates over
time, at the same time that children of immigrants go on to better, higher-skilled jobs because they’re more educated and don’t want
to work on dairy farms anymore,” she said.

Idaho to talk to leaders who might open the door to changing
residents’ minds about immigration.
“By engaging the leadership that Idahoans know and trust,
their pastor, their police chief, their business owner, then you
start to change hearts and minds,” he said.
About 75 members of the Dairymen’s Association went out
to see Noorani speak in Twin Falls. He said he could tell they
were anxious about the outcome of immigration policy discussions.
“These guys have been up all day long, they’ve driven two
hours, and while they’re not all Republican, most of them voted for Trump,” Noorani said. “They are wound up and anxious
about enforcement action because it affects their workforce.”
He said farmers also told him they had gotten to know their
Latino workers.
“What I have learned is on dairy farms they’ve been working with their Latino workforce for 10 years and they see them
as extension of family,” he said. “There is a personal, emotional
anger related to this: What is this guy going to do not just to my
business, but to people I know and love?”
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Education debt limits career choices
BY SHARON FISHER
Idaho Business Review

Under the weight of student loan debt, people are making career decisions that limit their mobility in the Idaho
workforce.
Idaho ranked 11th overall, and 3rd in the proportion
of students with debt, in the WalletHub 2017 student on
student debt, wrote WalletHub analyst Jill Gonzalez in an
email. “Idaho’s rank is rather high,” she said, particularly in
comparison with its Pacific Northwest neighbors. “Oregon
ranks 28th overall, while Washington is among the states
with the least student debt, ranking 45th.”
How Idaho student debt is changing over time is harder
to gauge because WalletHub uses different methodology
for its study every year, but “we can certainly say that the
student debt burden increased in the state of Idaho over the
years,” Gonzalez said. The organization does not analyze
the reasons behind the figures.
Consequently, graduates are making career decisions not
on what would make them happiest or the most lucrative in
the long run, but on jobs that pay their student loans. And
some aren’t even able to do that. A study earlier this year
from the Federal Reserve found 19 percent of those with
student loans – and 25 percent with loans over $25,001 -are behind in their payments as of 2016, up from 18 percent in 2015.
To be sure, this is not just an Idaho problem. “The danger for recent college graduates is that carrying a large load
of student debt requires young people to remain employed,
even at jobs that don’t pay well, and hence restricts their
ability to search out better opportunities for long-term
earnings growth,” warned the Washington (D.C.) Center
for Equitable Growth, an organization that analyzes how
structural changes in the U.S. economy, particularly related to economic inequality, affect economic growth. But it
could hurt Idaho more because of the high debt load.
For example, people with debt find it harder to form new
businesses, which are traditionally thought of as the primary job creators. “Anecdotally we hear that kind of thing,
but we can’t quantify it,” said Katie Sewell, state director
for the Idaho Small Business Development Center at Boise
State University. “Access to capital is the #1 barrier to people starting businesses. When people coming out of school
have debt, it’s harder to access that capital.”
Rick Ritter, former president and CEO of Idaho TechConnect and now lab director for New Ventures Lab in Meridian said he’s heard the same thing over the years. “That’s
been a real damper,” he said. “Their ability to move forward
with their idea is limited by the student debt they’ve got.”

College students work in a library. Idaho ranked 3rd in the nation for the number of students with debt per capita. File photo
In fact, during the Great Recession, a number of startups were founded not by young people, but older people
who had lost their jobs or left their jobs but still had financial resources, Ritter said. “The No. 1 age category is
50 and older,” he said. “It’s lesser out of the younger age
group. That’s the feed we have to fix. If we want to see a
bigger percentage of movement, we have to see how we
help these younger folks jump into that risky business and
go start things.”
Workers with student debt may also be less likely to enter the nonprofit or public service sector due to the traditionally lower salaries those fields pay. And the people
most likely to want to take jobs in the nonprofit sector
are frequently the ones with the most student loan debt,
because they have benefited from nonprofits and want to
pay it forward, said Christina Dragonetti, membership

and marketing manager for the California Association of
Nonprofits. “Taking a nonprofit job means you’re probably
going to start off at the same pay rate early in your career,
but as you move through raises, they’re not commensurate with the private sector,” she said. While that might
also be true in Idaho, the Idaho Nonprofit Center had not
captured such information in its most recent report, the
Economic Impact of Idaho’s Nonprofits, according to Kim
Ellsworth, marketing and communications coordinator.
On the other hand, people who do enter the nonprofit sector in hopes of having their student loans forgiven
through the Public Service Loan Forgiveness program
find themselves stuck in those relatively low-paying fields
for the ten years of public service those programs require.
Plus, those programs could be on the chopping block in
the Trump administration.

Don’t wait for the government to
bring you skilled workers
By Kyle Schwarm
Apprenticeships have been receiving extensive news coverage lately.
Most recently, President Donald Trump
signed an executive order to encourage “more affordable pathways to secure
high-paying jobs by promoting apprenticeships and effective workforce development
programs.” The president announced the order by saying we need to, “celebrate the dignity of work and the greatness of the American worker.”
Although few details have been provided on what new programs the government
could provide for apprenticeships, the administration deserves credit for calling attention to this excellent opportunity. The
details are being left to Secretary of Labor R.
Alexander Acosta to settle. The hope now is
that more employers will embrace apprenticeships and that new programs will be established. In a recent poll on dailyreporter.
com, 67 percent of the respondents said they
believe this initiative will be successful.
It’s a wonderful initiative, but one that’s
fraught with uncertainty. Contractors in
need of skilled workers should simply embrace apprenticeships – with or without an
executive order. Government can only do
so much and opportunities for construction
apprenticeships already exist.

Retention
Long-term training programs like apprenticeships typically have more value and
are viewed as leading to a career. In general, those who are in “jobs” tend to move to
other jobs. Those who are in “careers” tend
to stay put.

Quality

Contractors in need of skilled workers should
simply embrace apprenticeships – with or
without an executive order. Government
can only do so much and opportunities for
construction apprenticeships already exist.
Apprenticeships are a simple means of
passing down trade knowledge. It’s a system
that works. The ancient Egyptians trained
apprentices. The American patriot Paul Revere was a silversmith apprentice and, at the
tender age of 12, Benjamin Franklin was a
printing apprentice. Throughout the centuries, apprenticeships have flourished as a
means of training new recruits to the crafts
and trades.
One reason apprenticeships have stood
the test of time is that they have adapted and
changed with society. Apprenticeships are no
longer dead ends offering no opportunities
for advancement or continuing education.
They are instead part of a path that leads to
many good things, including supervisory

has not been trained or has little on-the-job
training. Downtime is minimized because
of this greater degree of competency.

roles, entrepreneurship, an associate degree,
a bachelor’s degree and even construction
management. Apprentices earn above-average incomes, often out-earning four-year
college graduates. With little or no debt after
graduation, anyone who has completed an
apprenticeship will an excellent opportunity
for immediate advancement in life.
With every apprenticeship, there must be
someone willing and able to teach a trade
and someone willing and able to learn.
Here’s why all contractors should consider
becoming an approved apprenticeship trainer:

Productivity
Someone who is properly trained in a technique or skill can outperform someone who

Apprenticeship training tends to give participants pride in their trade and the quality
of their work. Also, companies that offer apprenticeships often attract better applicants.
According to research from the American
Society for Training and Development, companies that spend $1,500 or more per employee, per year, tend to have income that is
218 percent higher per employee than those
with less comprehensive training. Their
profit margins similarly tend to be 24 percent higher.
So what are you waiting for? Let’s hope it’s
not the government. Every year at this time,
new trainers are signing up to help the latest crop of apprentices get into the trades. If
you’ve ever had thoughts about becoming a
trainer yourself, now is the time. Call the Associated Builders and Contractors.
There is no way to tell if the president’s
executive order will pay dividends to our
country over time, but it’s a good bet that
becoming an approved apprenticeship
trainer will pay dividends for your construction firm.
Kyle Schwarm is the marketing and communications director at the Associated Builders and Contractors of Wisconsin.
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Idaho employers aren’t waiting for government
to mandate higher wages

A woodworker at an Idaho company. According to the Idaho Department of Labor's occupational and wage survey, woodworkers, not including carpenters, typically made about $28,950 a year in 2016, which works out to about $14 an hour.
Starting wages for woodworkers were $21,050 or $10.12. File photo
BY SHARON FISHER
Idaho Business Review

While the minimum wage in Idaho remains pegged to
the federal level of $7.25, employers find they need to
meet the higher minimum wage levels of the surrounding states to hire and keep staff.
“All of the companies along
the border in my region are
not paying $7.25 an hour,”
said Kit Kamo, executive director for the Snake River
Economic Development Alliance, which covers Washington and Payette counties in
Idaho and Malheur county in
Oregon. “They would never
be able to find any employees.” Entry-level jobs on the
Idaho side are paying $10 to
$12 an hour, she noted.
Kit Kamo
The Oregon minimum
wage increased on July 1 in a three-tier system ranging
from $11.25 per hour inside the Portland urban growth
boundary to $10 per hour in non-urban counties, while

the Washington minimum wage increased to $11 per
hour as of January 1. Neighboring states of Montana and
Nevada also have higher minimum wages, though Utah
and Wyoming do not.

Last year, the Idaho Legislature
did not consider a bill that would
have increased the minimum
wage to $12 by 2019. But it instead
passed a bill with a very different
impact. It blocked local voters
from enacting their own higher
minimum wages, after McCall
voted down such an initiative.
As of 2016, the most recent year for which statistics
are available, 10,000 of Idaho’s 458,000 hourly workers

earned minimum wage, while 11,000 earned less, according to the Bureau of Labor Statistics. That comes
to 4.6 percent of all hourly paid workers in the state,
compared with 2.7 percent nationwide, which places
Idaho in the top five states for workers earning minimum wage or less. These numbers have held steady
for the past three years, the organization added. These
employees included 13,000 women, or 5.8 percent of
all women paid hourly wages, and 7,000 men, or 3.0
percent of all men paid hourly wages.
Last year, the Idaho Legislature did not consider a
bill that would have increased the minimum wage to
$12 by 2019. But it instead passed a bill with a very
different impact. It blocked local voters from enacting
their own higher minimum wages, after McCall voted
down such an initiative.
“Idaho leaders cannot seriously discuss workforce
development and the shortage of skilled workers without first addressing our low wages, starting with the
minimum wage,” said Marty Durand, legislative counsel for the Idaho Building Trades Councils, which is a
member of Lift Up, a coalition of organizations working to raise the minimum wage in Idaho.
Raising the minimum wage doesn’t necessarily mean
workers earn more. Two studies looking at Seattle’s
minimum wage, which increased to $13 in 2016 and is
scheduled to increase to $15 over time, found inconsistent results. One, from the University of Washington,
found employees worked fewer hours, while the other,
from the University of California-Berkeley, found no
significant difference in hours.
In addition, employee wages, and the lack of a skilled
workforce after the Great Recession, is leading some employers to look at automation in fields such as agriculture
and wood processing, Kamo said. “People moved away
(from Idaho) to get jobs and they haven’t come back,”
she said. “We don’t have enough people to fill them all.”
Idaho does have a significantly lower cost of living
than
some
neighboring
states, particularly urban areas like Portland and Seattle,
said Kathryn Tacke, a regional labor economist for
north central Idaho based
out of Lewiston. But Idaho
has also had a considerable
increase in pricing levels
over the past nine years, she
said. “Since the federal minimum wage last increased on
Kathryn Tacke
July 24, 2009, its purchasing
power has fallen 12 percent as inflation eroded its value,” she wrote in a June blog post examining the effect of
the Washington minimum wage increase on Idaho.
Idaho employers that don’t increase wages may find
it harder to retain employees, Tacke wrote, particularly with the low unemployment rate. “Although raising
wages to compete with Washington businesses for workers is an expensive proposition, failing to respond to the
change may be even more expensive,” she wrote. “Em-

Juliet Black scoops ice cream at STIL in downtown Boise August 25. Photo by Glenn Landberg
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ployers who don’t raise wages based on labor market
conditions may end up paying more in turnover costs,”
such as training new employees, productivity loss, and
customer goodwill.
Kasey Allen, co-owner of the STIL ice cream shop in
downtown Boise, said he and his business partner didn’t
even consider paying the minimum wage when they were
setting up their business, which opened in July. They pay
their 15 or so workers between $8 and $10 an hour. They
talked to other business owners to get a feel for the going
rate in Boise, Allen said.
“Before we ever started interviewing, we had already decide what we were going to pay,” Allen said. “We knew we
were going to pay above the minimum wage. Our philsooiphy is to err on the side of generosity and treat our team
members like family.”
Some believe there shouldn’t be a government-mandated minimum wage at all, instead depending on the market
to determine the wage. “Government at all levels should be
constrained from regulating voluntary exchanges by individuals,” said Representative Ron Nate, R-Rexburg, in an email

message, who added that he doesn’t expect to see minimum
wage legislation come before Idaho lawmakers in 2018.
“There are mountains of economic evidence showing the
negative effects of minimum
wage laws—mostly hurting
young, inexperienced, minority workers,” said Nate, who
holds a B.S. in economics from
the University of Utah and an
M.A. and Ph.D. in economics
from the University of Connecticut, and teaches economics at Brigham Young University-Idaho.
“While the intentions of
Rep. Ron Nate minimum wage advocates are
noble, the reality does not match those intentions.” In fact,
in some areas of the world, the minimum wage was used
as a tool of racism to price black workers out of the labor
market, he said.
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Minimum Wage
Workers in Idaho 2016
Of the 458,000 workers paid hourly rates in Idaho
in 2016, 10,000 earned exactly the prevailing federal minimum wage of $7.25 per hour, while 11,000
earned less, the U.S. Bureau of Labor Statistics reported in summer 2017. Assistant Commissioner
for Regional Operations Richard Holden noted that
the 21,000 workers earning the federal minimum
wage or less made up 4.6 percent of all hourly paid
workers in the state. Nationwide, those earning the
federal minimum or less accounted for 2.7 percent
of the hourly paid workforce.
In 2003, 11,000 hourly paid workers earned the prevailing federal minimum wage or less in Idaho, the
lowest level since data were first available in 2000.

Chart 2. Minimum wage laws in the states, January 1, 2017

States with minmum wage rates higher than the federal
States with minimum wage rates the same as the federal
States with no minmum wage law
(federal minimum wage rate applies)
States with minmum wage rates lower than the federal
(federal minimum wage rate applies)

Source: U.S. Department of Labor, Wage and Hour Division

BLS Data: 21,000 Idahoans earned minimum wage or less in 2016
Chart 1. Percentage of hourly paid wage and salary workers with earnings at or below the
prevailing federal minimum wage in Idaho, annual averages, 2006-2016
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Lawyers in the trenches:
how executive coaching can help
By David Brendel and Stefan Kalt

Law schools and continuing legal education programs do an excellent job teaching
such subjects as civil procedure, torts and
criminal law, but they typically don’t teach
aspiring lawyers how to market their services, work effectively with clients and colleagues, mobilize support staff, or manage
projects — in short, how to run a law practice like the business that it is.
Law schools and CLE programs also teach
little about setting long-term professional
goals and the steps needed to reach them.
The same goes for personal organization,

health and wellness, stress management and
work/life balance.
Law firms and other employers of attorneys (in both the private and public sectors) struggle to help recent hires develop
the knowledge, skills and habits critical to
success in those areas. Small and medium
size law firms, in particular, often don’t have
the time or resources for such training and
development.
Executive coaching seeks to fill the void.
Through a structured process of “active
inquiry” sessions with the coach, attorneys

Workplace Solutions
provided by Calyx-Weaver
make HR a snap
• Consulting
• Human Resources
• Tools & Assessments
• Training & Development
• Recruiting & Staffing

can achieve greater clarity about their professional and personal goals. The coach will
ask the attorney open-ended questions designed to deepen the attorney’s self-awareness and open his mind to novel and innovative approaches to practice management
as well as behavioral changes to propel career growth and job performance.
Coaching sessions are scheduled regularly, typically once or twice a month for
four to six months, to help attorneys stay
on track toward reaching their goals. By the
end, lawyers have a sustainability plan that
identifies practical steps for lifelong learning and deepening of relationships with
trusted advisors, mentors and colleagues.

Alternatives to
executive coaching
For some attorneys, participating in facilitated group seminars and dialogue sessions
can serve a similar purpose. These types of
seminars enable attorneys to receive peer
support and feel less alone in their struggles.
By having confidential dialogues with
colleagues across a wide range of practice
areas, attorneys can learn from each other
about best practices and new developments
in the law beyond their own specialty area.
They can gain insights and perspectives
on how to manage demanding clients, underperforming colleagues, tight deadlines
and regulatory challenges. Some groups
also address professional branding, digital
marketing and other opportunities in the
internet era. Some even venture into the
ethical and philosophical realm, addressing
core values and a mission-driven approach
to the practice of law in a broader societal
context. Individual or group coaching can
go beyond merely helping lawyers avoid
burnout and allow them to achieve greater
joy and fulfillment.

Case study

(208) 938-9726 • www.calyx-weaver.com

Here is a typical scenario from our coaching practice. The case is presented as a
“composite” of several clients, in order to
protect the privacy of each.
Dana, an attorney who runs a law firm
with three other lawyers and a couple of
paralegals, has been under major stress.
Whenever she receives a phone call, her
shoulders tense up. In some cases, it’s a potential new client calling — engaging and
lucrative, but demanding and tough to work
with. “I can’t blow this one,” Dana thinks to
herself.
She’s been winning fewer clients lately and knows that she needs to keep every
client she can land. She collects herself and
comes across well on the call, but finds it
difficult to focus after having slept for only a
few hours the previous night.
Much has been on her mind: the difficul-

ty managing her new paralegal, long work
hours and absence from family life, her
practice’s lack of direction, and little time to
network and market her services. In short,
she has been feeling exhausted, frazzled and
apprehensive about her future.
Coaching first and foremost is about
helping clients pause, take a deep breath
and reflect on their life priorities. Coaching
conversations, driven by the active inquiry
process, empower clients like Dana to proactively consider novel ideas and approaches, rather than default into a previous set
of self-limiting cognitive and behavioral
habits.
The coach and client together create a
developmental action plan that defines key
challenges, sets forth practical goals, and
articulates strategies to reach those goals.
They create a document separating “limiting mindset” from “aspirational mindset,”
and “limiting behaviors” from “aspirational
behaviors.”
The process helps clients change their
beliefs and behavior patterns so that they
can effectively implement the strategies
outlined in the action plan. Among the
goals in her action plan, Dana included
setting healthy boundaries with clients.
To achieve this goal, she chose to experiment with delaying her responses to some
non-urgent requests. One of her limiting
beliefs was that she “must respond to all my
clients immediately if I want to maintain
my practice.”

By having confidential
dialogues with
colleagues across a
wide range of practice
areas, attorneys can
learn from each
other about best
practices and new
developments in the
law beyond their own
specialty area.
She used the coaching to shift toward a
belief that “clients have hired me in part to
exercise my good judgment about the appropriate time for taking action on their
behalf.” Always answering client calls immediately counted as one of Dana’s limiting
behaviors. She worked hard to transform
her pattern of being overly reactive to client inquiries and demands. When feeling
drained, she began to let some calls go to
voicemail and returned them later or the
next day. When she did answer the calls,
she frequently informed the client that she
would need to schedule the conversation for
later.
Dana used the coaching process to track
her success at implementing these changes and adapting them to unique scenarios.
With time, she felt better about her work
product and had greater confidence that
she was providing superb service to clients,
while also taking care of herself.
David Brendel and Stefan Kalt are executive coaches at Leading Minds Executive
Coaching.
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Despite cost, law firms remain loyal to their
online legal research services
ANAMIKA ROY
BridgeTower Media Newswires

As law firms look for ways to offer legal services to clients more efficiently and
with more predictable fee structures, the
use of online legal research platforms remains essential – and it’s not cheap.
“It is a significant cost consideration for
a firm – usually in the hundreds of thousands of dollars for a large or midsized law
firm,” said Kumar Jayasuriya, the “knowledge management attorney” at Baker Donelson’s Baltimore office.
LexisNexis and Westlaw by Thomson
Reuters have long been the “big two,” starting more than a century ago and surviving in the digital age. But other platforms
such, as Bloomberg BNA and Fastcase,
are slowly coming into the fold. A recent
survey on legal research tools showed that
most users prefer Westlaw, Fastcase and
Lexis, with each program receiving about
20 percent of the vote.
Nicole Ames, director of marketing and
business development at Pessin Katz Law
P.A., recently renewed the Towson firm’s
contract with Westlaw for another four
years – but not before engaging in four
months of research and negotiations.
“Cost is a really big factor but we also
look at the time it would take if we did
switch,” Ames said.
Other factors, she added, included
whether a different product could still
serve the firm’s needs, whether that product was user friendly and whether it offered new features attorneys would use.
Pessin Katz looked into Bloomberg BNA
and Lexis – which the firm briefly used
several years ago – before deciding to stay
with Westlaw.
“We will make the switch if the cost is
worth it (and)...it’s a good opportunity for
the firm to save money,” she said.

would give firms more leverage during the
negotiation process. Subscription to legal
research software falls behind insurance
expenses in terms of the largest costs for a
firm. But the software allows law firms to
work faster and for more clients.
“The whole idea with law right now is
efficiency because the market is so competitive,” Ames said. “Clients want to
make sure that when you are doing legal
research, that you are doing it efficiently.”

New option

‘Democratizing the law’

Bloomberg BNA is the newest option
available for legal research, with the Clio
Legal Research Survey finding less than
1.5 percent of users calling it their preferred legal research tool.
Bloomberg is trying to make its mark in
the legal research world by focusing on analytics and offering different pricing model. Other platforms typically offer subscribers a base package and then charge
based on usage, like a taxi meter.
“That was very frustrating for the
firms,” said Scott Mozarsky, president of
Bloomberg Law. “If you have a budget
that you’re managing...you want some
predictability and forecast ability in your
budgeting.”
(Law firms are asked to sign non-disclosure agreements when getting a subscription to any of the legal research programs,
so the exact cost to firms is not known.)
Bloomberg BNA is a combination of two
businesses. About eight years ago, Bloomberg
introduced Bloomberg Law, a terminal for
the legal market with data and analytics about
courts and law firms. The program offered
one price for a year’s service to avoid the unpredictable “metered” pricing.
While the model resonated with the legal
market, it did not provide enough value to
justify the investment, Mozarsky said.
In 2011, Bloomberg bought the Bureau
of National Affairs for nearly $1 billion to
strengthen its legal research offerings. The
combined platform now lets businesses
looking for counsel find the best law firm
using data about law firm success rates
and areas of expertise. In turn, law firms
can use that data to market their services.
“Our promise to our customers is, if you
invest in us we’ll keep adding new stuff every week,” Mozarksy said.
That investment may also benefit law
firms who do not use Bloomberg. While
prices for legal research software have
stayed stable, Ames said more competition

Kumar Jayasuriya, KM Attorney at Baker Donelson, doing research on the Fastcase and Westlaw websites in his DC office.
Photo by Maximilian Franz of The Daily Record.

Sheri B. Hoidra takes a different approach to research. As a Baltimore solo
practitioner with a practice that largely focuses on the rapidly changing field of immigration law, Hoidra finds speaking with
other colleagues and senior attorneys is a
good way to get up-to-date information for
a case. Hoidra also uses Fastcase, which is
included as part of her membership with
the Maryland State Bar Association.
“I’m a firm believer in mentorship and
membership,” said Hoidra, who writes for
The Daily Record’s Generation J.D. blog.
The MSBA was one of the first state bar
associations in the country to offer Fastcase with its membership, Executive Director Victor Velazquez said.
“Democratizing the law is something
that the MSBA is supportive of and something we share in common with Fastcase,”
Velazquez said. “Having free access to the
law helps with the administration of justice.”
Both Lexis and Westlaw offer packages
for solo practitioners for a few hundred
dollars per month, money Hoidra feels is
better spent toward joining professional
organizations
“If someone is a member of an organization, it’s best to discuss the specific
issue with a person who is more senior
than yourself,” she said. “Sometimes it just
makes more sense to speak to each other.”
By being a part of professional organizations with other attorneys, Hoidra has
access to listservs where she can post a legal question. For other research, using the
right search terms online can also yield
helpful responses.
“You’ll get more recent results and you
just have to make sure it’s still good law,”
Hoidra said.
Hoidra’s approach to research as well as
the wider use of legal research tools signals
an industry-wide shift away from law books.
In Jayasuriya’s case, he used to be

the law librarian at Ober|Kaler, which
merged with Baker Donelson earlier
this year. With the new firm, he moved
to the data management department
and created different interface tools
that include online resources the firm

uses, including Lexis and Westlaw.
“I don’t think there’s going to be a time
when Google is going to be able to provide
legal research,” Jayasuriya said. Lexis and
Westlaw “figured out how to do research
well even in the paper system.”
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Idaho’s noncompete law
is bad news
By Rep. Ilana Rubel
The good news is, Idaho made the front
page of the New York Times! The bad news
is, it wasn’t exactly flattering coverage.
The article was decrying Idaho’s new law
on noncompete agreements that depresses
wages and stifles innovation. The headline
read: “Quit Your Job for a Better One? Not
if You Live in Idaho.”
Inc. Magazine followed suit with a piece
entitled, “Have a Great Startup Idea? Don’t
Move to Idaho.” I recently spoke with a
venture capitalist who said he would never
invest in another Idaho company while the
law that gave rise to these articles remains
on the books.
How did Idaho acquire this reputation
for hostility to startup businesses and upward-mobility? It stems from noncompete
agreements, often given to new employees
as part of their onboarding paperwork.
Some people read them before signing,
many do not. These agreements can cover anyone from bankers to hairdressers.

Economists have long noted that strict
enforcement of noncompetes is harmful
because employee mobility is good for
economic growth – when employees can
freely start new companies or seek higher-paying jobs, incomes go up and the
business ecosystem thrives. Noncompetes
force employees to stay put and thereby allow employers to pay under-market
wages. Accordingly, many states have enacted laws making them harder to enforce.
(Note that this is unrelated to trade secrets,
which remain fully protected under completely different statutes. Noncompetes
prevent employees from seeking new jobs
even where no trade secrets are at issue).
While other states are moving to weaken noncompetes, last year the Idaho Legislature bucked this trend and instead turbo-powered noncompetes, making them
more enforceable and binding than any
other type of contract. The law was passed
quickly, with little media attention and

Profile of a
fraudster
By Stephanie Wood
We are all aware of the seven key questions
that help us understand a situation and the
context of a situation: the who, what, why,
when, where, how, and how much? When
applying these key questions to fraud-related
stories, it seems that many of the articles we
read today focus on the what, why, when,
where, how and, most often, the how much.
While these details are pertinent to the story, it is also interesting to take a deeper look
at the “who.” It is becoming increasingly important for employers to have an understanding of the warning signs, and understand who
commits fraud just as much as they should
understand how it is perpetrated and what
controls should be in place to mitigate the
risk.
The Association of Certified Fraud Examiners (ACFE) 2016 Report to the Nations on
Occupational Fraud and Abuse analyzes actual case information provided by Certified
Fraud Examiners and presents statistical data
on the cost of occupational fraud, the perpetrators, the victims and the various methods
used to commit crimes. Included in the chapter on perpetrators is information related to
their position, tenure, department, gender,
age, education level, employment history and
whether or not the individual acted alone or
colluded with others. The report is based on
an analysis of 2,410 cases that were investigated between January 2015 and October 2015.
Using the valuable information provided in
this report, we can gain a better understanding of the types of individuals committing
crimes, which will ultimately assist employers
in their continued fight against fraud in the
workplace.
What does a fraudster look like?
Using the information presented in the
ACFE’s Report to the Nations, the following
is a profile of a perpetrator, split out into different categories:
Position: Consistent with previous reports, the individuals most likely to commit
fraud were in the “employee and manager”

positions. Of the cases analyzed, 40.9 percent were employees and 36.8 percent were
managers. The other significant category under position was the owner/executive, which
made up 18.9 percent of the crimes.
Tenure: The report also analyzed data on
how long the perpetrators were employed
with an organization. In doing so, it was
noted that losses were more significant the
longer an individual worked for the organization. Employees with 1-5 years committed
the most frauds at 42.4 percent. Those with
6-10 years at the organization came in at 26.5
percent, and those with more than 10 years
were at 22.9 percent. This seems reasonable as
one would assume the longer an employee is
with an organization, the more responsibility
they get, which in turn may give them more
opportunity to commit the fraud.
Department: According to the report, approximately 76 percent of frauds came from
seven key departments: accounting, operations, sales, executive/upper management,
customer service, purchasing and finance.
Of these, the accounting department had
the most frauds at 16.6 percent. Coming in
second, the Operations department made up
14.9 percent of the frauds, and in third, the
Sales department was at 12.4 percent.
Gender: Of the 2,410 cases reviewed, 69
percent of fraud perpetrators were male and
31 percent were female. The report noted
that these percentages were consistent with
previous studies which have found females
to be responsible for between 30 percent-35
percent of frauds in every study since they began collecting data in 1996. Some of this distribution was attributed to the fact that men
still make up a larger portion of the workforce
than women, so it might be expected that
their percentage would be higher.
Age: More than half (55 percent) of frauds
were committed by individuals between the
ages of 31 and 45. Less than 3 percent of
crimes were committed by people over the
age of 60.

before most people knew it was happening. In doing so, the Legislature made Idaho the most hostile state in the nation to
employee mobility. They required courts
to presume that an employer suffers irreparable harm any time an employee leaves
for another job in breach of a noncompete
agreement, even where the employee took
no customers, no trade secrets, and caused
the employer no harm whatsoever. This is
not normal in contract law - for any other
type of contract you generally must prove
harm. Now, in Idaho, it’s presumed, unrebuttably, that an employer is irreparably
harmed simply by the employee going to
work for a competitor. No employee could
have reasonably expected this when they
signed an agreement, and no other state
has a law like this.
This new law gives the employer a
sledgehammer in court with which to
force that employee to leave their new job
or shut down their new business. The full

Education Level: Coming in at 47.3 percent, perpetrators with a college degree were
much more likely to commit fraud than
someone without a degree. This category
could be influenced by the fact that someone
with a higher education level will most likely have a higher level of authority, and have
the opportunity to commit fraud more than
someone who has a high school level of education, and much less authority and access
within the organization.
Acting Alone or Colluding with Others:
Are those committing fraud most likely to act
alone or in collusion with others? The ACFE
reported that 52.9 percent of cases involved
only one perpetrator, which is down slightly
from the 2014 report (54.9 percent). The report indicated that this decrease could be due
to better anti-fraud controls related to separation of duties. However, if multiple individuals act together, they could still circumvent
the system to commit the fraud.
Criminal History: The majority of occupational fraudsters are first time offenders. Only
5 percent of those committing occupational
fraud were convicted of a prior fraud-related
offense, and only 8 percent were previously
fired for fraud-related conduct by a previous
employer. These findings have been consistent since the ACFE’s first report in 1996.
Employment History: Approximately 83
percent of individuals committing fraud had
never been terminated or punished prior to
the crimes included in the ACFE’s report.
Some of this could be due to the fact that
some cases are never referred to law enforcement, offenders not receiving punishment,
or entering into settlement agreements that
are confidential. Therefore, this figure could
be slightly inflated and the actual number of
individuals with a history is higher.

Behavioral Red Flags
In addition to the specific demographic information identified in the Report, the ACFE
also explored behavioral red flags that are
common in fraud perpetrators. According
to the ACFE, the following are the six most
common red flags:
Living beyond means;
• Financial difficulties;
• Unusually close association with a vendor or customer;
• Wheeler-dealer attitude;
• Control issues, unwilling to share duties;
and
• Divorce/family issues.

extent of the economic harm is difficult
to measure because it’s a silent killer – the
vast majority of cases will never end up
in court because, upon seeing how Idaho
law is stacked against them, the employee
will simply never look for that better job,
or start that new company. Investors will
simply not front the capital for a new company, fearing a noncompete agreement
could easily shut it down. It’s impossible
to measure all the higher-wage jobs not
taken, all the startups never launched on
account of this law. It also makes it very
difficult for startups to grow. They need
new talent pouring in, and if skilled employees are prevented from leaving other
jobs, those startups stagnate. While there
are some established employers who benefit from having their workforce locked in
at below-market wages, this law certainly
does not help Idaho’s economy grow or its
chronically low wages rise.
Happily, ongoing damage can still be
prevented by repealing the law next session. I have a bill drafted that does just
that and am rallying support to pass it.
Some might argue we should go further
and discourage noncompetes as other
states have done, but at the very least we
should go back to treating them like normal contracts as they were before. Please
weigh in when it comes up and tell the
Legislature you favor economic growth
over indentured servitude.
Rep. Ilana Rubel is Assistant Minority
Leader in the Idaho House of Representatives.

These six have been the most common
red flags since this data was first tracked
in 2008. The ACFE found that approximately 79 percent of perpetrators exhibited at least one of these six during their
employment.
What can employers do?
While it is important to learn of the

The individuals most
likely to commit
fraud were in the
“employee and
manager” positions.
Of the cases analyzed,
40.9 percent were
employees and
36.8 percent were
managers. The other
significant category
under position was
the owner/executive,
which made up 18.9
percent of the crimes.
what, why, when, where, how and how
much, it is also necessary to understand
the “who” behind fraud. Employers can
use a combination of the demographic information above and the common red flags
to be more adept at identifying potential
risks. The more aware organizations are of
the risks, the better equipped they will be
to implement the proper controls to mitigate them.
Stephanie Wood, CPA, CIA, CFE is a
manager with EFP Rotenberg LLP, Certified Public Accountants and Business Consultants.

w w w. i d a h o b u s i n e s s r e v i e w. c o m | S E P T E M B E R 2 0 1 7 | I DA H O B U S I N E S S R E V I E W | W O R K F O R C E

Commentary: Wellness programs
must adhere to multiple masters

ADA rules
The ADA generally restricts employers
from making disability-related inquiries or
from requiring employees to submit to a
medical examination. An exception to the
restriction applies to voluntary employee
health programs, including wellness programs. The regulations set forth a number of
factors necessary to demonstrate that a wellness program is voluntary, taking the position that employer incentives (or penalties)
that encourage employees to participate in a
wellness program can render a plan “involuntary” if they are too high.
The EEOC regulations provide that incentives (such as reducing the amount an employee is required to pay for employer-provided medical coverage) or penalties (such
as imposing an additional charge on the employee for coverage) are acceptable as long
as the incentive (or penalty) does not exceed
an amount equal to 30 percent of the total
cost (both employer and employee portions)
for coverage for the employee, excluding the
costs of covering the employee’s family. Special rules apply to determine the applicable
cost if an employee offers multiple health
plans or no health plan.

GINA rules
The EEOC’s GINA regulations impose limitations on wellness programs that offer an
incentive/penalty for a participant’s spouse
to provide medical history through a health
risk assessment or through other means. The
maximum incentive/penalty is 30 percent
of the total cost for employee-only coverage
(with special rules if an employer offers multiple health plans or no health plan).
Thus, the maximum combined total incentive/penalty for the participation of an
employee and spouse in a wellness program
cannot exceed 60 percent of the total cost
for employee-only coverage. No incentive
or penalty can be utilized to encourage the
provision of information about an employee’s
child.

HIPAA/ACA Rules
In addition to complying with the EEOC
wellness regulations, employers must also
comply with existing regulations issued under the Health Insurance Portability and Accountability Act (HIPAA), as amended by
the Affordable Care Act (ACA). The HIPAA/
ACA rules categorize wellness programs into
two types: (1) participatory programs (such
as programs involving completion of a health
risk assessment or attending a smoking cessation class) that do not require an individual
to satisfy any goal relating to a health factor,
and (2) health-contingent wellness programs
– that is, programs that offer rewards (or impose penalties) to employees who satisfy a
goal relating to a health factor (for example,

Workplace bullying:
Serious issues
for employers
By Carsten Peterson
According to a recently released in-depth
study of workers by the RAND Corporation,
Harvard Medical School, and the University
of California, Los Angeles, nearly one in five
Americans felt they were exposed to a hostile
or threatening environment at work.
The recent study is similar to findings of
a 2017 survey conducted by the Workplace
Bullying Institute specific to workplace bullying that concluded workplace bullying affects
60 million Americans.
Workplace bullying presents serious issues for employers. Not only can it lead to
lower employee moral and productivity, it
has potential legal consequences. In addition, victims of such behavior may leave the
organization, work effort will be displaced
as employees cope with bullying incidents
and costs certainly could be incurred in
investigating allegations of bullying and in
defending against legal claims. Thus, employers are well advised to address bullying
and disruptive behavior in the workplace at
an early stage.
Workplace bullying can generally be described as “abusive conduct.” It has been described as repeated and unreasonable actions
of individuals (or a group) directed toward an
employee (or a group of employees) intended
to intimidate, degrade, humiliate or under-

However, the EEOC regulations only apply if the tobacco-related program asks disability-related questions or requires a medical examination (such as a nicotine test).
The EEOC’s position is that a program that
merely asks employees whether or not they
smoke or whether they stopped smoking
upon completion of a smoking cessation
program does not involve a disability-related question or medical examination.

Other elements

By Barry F. Rosen
Regulations published by the Equal Employment Opportunity Commission (EEOC)
that describe how employers offering workplace wellness programs can comply with the
Americans with Disabilities Act (ADA) and
the Genetic Information Nondiscrimination
Act (GINA) went into effect Jan. 1.
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mine; or which create a risk to the health or
safety of the employee(s).
Workplace bullying often involves an abuse
or misuse of power and can be exhibited by a
variety of personality types from aggressive,
manipulative, or intimidating conduct to “the
silent treatment.” Bullying behavior creates
feelings of defenselessness and injustice in the
target and undermines an individual’s right
to dignity at work. Such behavior is often is
committed by a supervisor; however, bullying
situations may involve employees bullying
their peers.
A number of states are considering legislation, often referred to as the Healthy Workplace Bill, specifically prohibiting workplace
bullying. Both the Washington and Oregon
legislatures are considering bills that create civil liability for “abusive conduct” or an
“abusive work environment.” No similar bill
has been proposed in Idaho.
Even without specific statutory protections,
it may be possible for a victim of workplace
bullying to assert claims under various theories. For example, there may be claims under
Title VII and/or the Idaho Human Rights Act
for a hostile work environment. However, in
order to assert such a claim, the victim must
be a member of a protected class, such as
sex, age, national origin, or religion. Such a

exercise programs, lowering cholesterol, discounts for non-smokers).
The HIPAA/ACA rules limit the maximum incentive/penalty that can be offered
under a health-contingent wellness program
to an amount equal to 30 percent of the total
cost for employee-only coverage (50 percent
for tobacco-related programs). They do not
impose restrictions on participatory wellness
programs.

Interplay the rules
Unlike the HIPAA/ACA rules, the EEOC
regulations do not distinguish between wellness
programs that are participatory or health-contingent. Rather, the EEOC regulations apply to
all wellness programs that request health information or impose a medical examination,
including participatory wellness programs.
Thus, the EEOC regulations impose a 30 percent incentive/penalty limitation on a program
that reduces the employee’s cost of purchasing
employer-provided medical coverage if the
employee completes a health risk assessment,
whereas the HIPAA/ACA rules do not impose
any limitations on such an arrangement.
Another significant difference between the
EEOC regulations and the HIPAA/ACA rules
relates to tobacco-related wellness programs.
As noted above, the HIPAA/ACA rules allow
an employer to offer a 50 percent incentive/
penalty to participate in a tobacco-related,
health-contingent wellness program. In contrast, the EEOC regulations generally limit
incentives/penalties under wellness programs
(including tobacco-related programs) to 30
percent.

claim is actionable where the discriminatory
intimidation was “sufficiently severe or pervasive to alter the conditions of employment
and create an abusive working environment.”
See Brooks v. City of San Mateo, 229 F.3d 917
(9th Cir. 2000). Further, the working environment must be both subjectively and objectively be perceived as abusive.
One common law legal theory for seeking relief for emotionally abusive treatment
at work has been the tort of intentional infliction of emotional distress. However, the
burden of proof for sustaining this tort is
high and typical workplace bullying seldom
results in liability under this theory. This is
because courts have tended to find workplace
bullying cases lack two of the required elements – either that the conduct complained
of was not sufficiently severe or outrageous,
or that the employee did not suffer severe
emotional distress.
It may also be possible that bullying constitutes intentional interference with the employment relationship, another tort theory
that potentially may be invoked as a response
to workplace bullying. Under this theory, the
victim would need to argue that the interfering “third party” is a supervisor or co-worker
who is acting outside the scope of his or her
employment relationship by bullying the employee and in so doing is adversely affecting
the relationship between the victim and the
employer.
Finally, victims of bullying may be able
to rely on disability discrimination statutes
where employees are subjected to bullying
treatment at work because of their protected
class membership. However, generic behavior not overtly grounded in protected class
status, such as most instances of bullying,
may not be actionable.
Even though there may not be direct legal
remedies for workplace bullying, employers
should still take steps to decrease the risk
of such conduct and appropriately respond

How a tobacco-related wellness program
is structured is critical to determining
whether the EEOC and/or HIPAA/ACA
restrictions apply. For example, a wellness
program that reduces the amount an employee must pay for employer-provided
medical coverage if the employee certifies
he or she does not smoke is not subject to
the EEOC regulations. In that case, the
HIPAA/ACA rules limiting the incentive/
penalty to an amount equal to 50 percent
of the total cost for employee-only coverage
apply.
A different result applies if the employee
is required to take a test to confirm nonsmoker status. Because a test confirming
non-smoker status is a medical examination under the ADA, the more restrictive
EEOC regulations limit the incentive/penalty to an amount equal to 30 percent of the
total cost for employee-only coverage.
In addition to imposing limits on incentives and penalties, the EEOC regulations
address other elements of what constitutes
a voluntary wellness program, including
confidentiality requirements and participant notice provisions. The EEOC has
posted a sample notice on its website, as
well as a question-and-answer document
describing the notice requirement and how
to use the sample notice.
Barry F. Rosen is the chairman and CEO
of Gordon Feinblatt LLC in Baltimore, where
heads the firm’s Health Care Practice Group.
He can be reached at 410-576-4224 or brosen@gfrlaw.com. Mary L. Porter is counsel
in Gordon Feinblatt’s ERISA and Benefits
Practice Group and can be reached at 410576-4003 or mporter@gfrlaw.com.

when it does occur. These steps include the
following:
• Create an anti-bullying policy. This policy should be part of the employer’s wider
commitment to a safe and healthy working environment and should have the
full support of top management;
• When witnessed or reported, bullying
behavior should be addressed immediately;
• Complaints of bullying should be taken
seriously and investigated promptly. Remedial action should be taken as appropriate;
• Encourage reporting of bullying behavior;
• Ensure management is interacting with
the staff they supervise, rather than being far removed from them;
• Encourage open door policies;
• Investigate the extent and nature of the
problem. Employee surveys may be
helpful in this regard;
• Provide training for managers for responding to bullying conduct; and
• Establish numerous points of contact for
employees (e.g., human resources).
In conclusion, bullying in the workplace
cannot be condoned or ignored. By implementing and enforcing workplace policies
which address bullying can help with productivity and moral, and guard against potential
liability in the future.
Carsten Peterson is an attorney with Hawley
Troxell and has a civil litigation practice that
includes personal injury, medical malpractice
claims, insurance coverage, uninsured and
underinsured motorist claims, insurance bad
faith, employment discrimination, wrongful
termination, employment wage disputes, and
transportation liability.
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