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2 Now we know
Five years after it decided the
case and four years after the relevant law was changed, the Court of
Appeals has explained why it ruled
against a woman who sought legal
guardianship of her dead sister’s
son.

2 Monthly memo
Same-sex couples, married or
not, find more jurisdictions outside
Baltimore welcome them as adoptive parents; The Maryland
Commission on Child Custody
Decision Making, created by the
General Assembly’s this year, has
four more public hearings scheduled in November and December.

4 Guest column
CINA matters are hard enough,
guest columnist Ashley E. Wagner
writes; when the CINA is also a preemie, a whole new set of circumstances can complicate the case.

State can take
child’s benefits,
with notice
The state has every right to use a
foster child’s survivor benefits
toward his care, the state’s top court
held; however, due process requires
that the child and his lawyer or
guardian must be notified when the
state applies for the benefits and
when it receives them.

....................................................
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Disability benefits don’t
prove right to alimony
In evaluating a request for indefinite alimony, a Maryland court cannot rely on the U.S. Social Security
Administration’s finding that the
would-be recipient is permanently
and totally disabled, the Court of
Special Appeals held in a case of first
impression.
The decision reverses an award
by a Baltimore County judge, who
relied largely on Melissa Hiltz’s
receipt of Social Security disability
benefits to determine that she was
wholly incapable of supporting herself — one of the required factors for
alimony awards under Family Law
Art. §11-106.
The trial judge noted there were
no Maryland cases on point, but
relied on several New Jersey cases to

find the Social Security determination was prima facie evidence that
Gary Hiltz had failed to rebut.
That was an abuse of discretion,
the Court of Special Appeals held.
“[W]e are called in this instance of
first impression to determine
whether an SSA disability award letter, by itself, and the proponent’s
own testimony regarding his or her
impairment, are prima facie evidence
that the proponent is, in fact, unable
to earn any income through workrelated activity because he or she
maintains a permanent and total disability,” Judge Michelle D. Hotten
wrote for the unanimous three-judge
panel. “We hold that they are not.”

The Court of Appeals also held
that a juvenile court lacked jurisdiction over the dispute, because federal law governs the appointment of
payees and allocation of survivor
benefits.
Though the decision is not what
advocates for foster child rights had
hoped for in the case of Ryan W., it
will at least allow foster children to
choose who the payee of their benefits are in the future, said Daniel L.
Hatcher, a professor at the
University of Baltimore School of
Law. Hatcher filed an amicus brief
in the case along with the Public
Justice Center, the National

Association of Counsel for Children,
First Star Inc. and the Children’s
Advocacy Institute.
“I think the court got it wrong on
the jurisdiction question and also
got it wrong on saying the state
could take the children’s money and
apply it to state costs,” Hatcher said.
“I think those are legally incorrect.”
Now that the state is required to
give the child notice it is applying for
survivor benefits, the child’s attorney will have a chance to object and
ask that another payee besides the
state be appointed. Options include
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Court explains 2008 order
Five years after it decided the case and
four years after the relevant law was
changed, the Court of Appeals has
explained why it ruled against a woman
who sought legal guardianship of her
dead sister’s son.
Jacqueline D.K. filed a petition for
guardianship of her nephew, Tracy K., in
2007. The boy’s father consented to let the
teenager live with his aunt until he turned
18. Even so, the Orphans Court dismissed
the petition for lack of jurisdiction.
Jacqueline D.K. appealed, but the
Court of Appeals took the case from the
Court of Special Appeals. In June 2008, it
issued a per curiam order affirming the
dismissal “for reasons to be stated later in
an opinion to be filed.”
Former Chief Judge Bell has now
made good on that promise.
The Orphans Court, Bell wrote, can
take only those actions that are “consistent with, and in furtherance of, an
express grant of power” from the
Legislature.
The Estates and Trusts Article expressly gave the Orphans Court the power to
administer probate, and, under the seminal case of Kaouris v. Kaouris, 324 Md.
687 (1991) that included incidental functions necessary to the administration of
probate. But Tracy K. did not stand to
inherit any money or property from his
mother, and the guardianship was unrelated to the probate of her estate.

11 E. Saratoga Street, Baltimore, MD 21202
Vol. XXV, No. 10

Suzanne E. Fischer-Huettner
Publisher

Barbara Grzincic, Esq.
Editor

Steven Lash, Esq., Kristi Tousignant
Contributing Writers

Nor did Title 13 of the Estates & Trusts
Article, which grants the Orphans Court
and the circuit court “concurrent jurisdiction over guardians of the person of a
minor and over protective proceedings
for minors,” apply in this case.
At the time, such jurisdiction extended
to situations in which the child had no living guardian and no testamentary
appointment of a guardian was made.
While Tracy’s mother had not made a
testamentary appointment of a guardian,
his father was very much alive, with his
parental rights intact and with no proceedings underway to terminate them.
So, the Orphans’ Court’s decision was
affirmed.
The year after the Court of Appeals’
per curiam order, though, two things happened.
First, “[v]ery likely inspired by our per
curiam, dispositive Order in this case,”
Bell noted, the Legislature amended ET
§13-105 to give the Orphans Court jurisdiction over petitions for guardianship of
minor “regardless of whether the minor
…has property, may inherit property, or is
destitute.” That revision took effect on
Oct. 1, 2009.
And, just about three months before
the effective date, Tracy K., had turned 18.
— In re: Adoption/Guard. of Tracy K.
No. 139, Sept. Term, 2007. Opinion by Bell,
C.J., on recall. Filed Aug. 28, 2013
(explaining 2008 per curiam decision).
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• Same-sex, same rules:
Until recently, it was rare for
Maryland judges to approve
same-sex adoptions anywhere
except Baltimore. Anecdotally, at
least, that’s a vestige of the past.
In an article by Zainab
Mudallal, of the Capital News
Service at the University of
Maryland, several family-law
attorneys said successful samesex adoptions are happening
across the state in counties that
were reluctant in the past.
The state’s recognition of
same-sex marriage, which took
effect this year, may have something to do with it, but even
unmarried same-sex couples are
benefiting.
Harvey Schweitzer, an adoption attorney at Schweitzer &
Scherr LLC, said he can’t think of
a judge turning these cases down
in any of the counties he regularly practices in. His sentiment was
shared by others quoted in the
article, including Michelle Zavos,
a adoption attorney for 27 years;
Jennifer Fairfax, of Silver Spring,
who used to encourage her samesex clients to file only in
Baltimore; and Janice Goldwater,
director of Adoptions Together,
an adoption agency and resource
for families in Maryland, Virginia
and Washington, D.C. (Virginia is
“about
20
years
behind
Maryland,” Goldwater said.)
According to the 2010 U.S.
Census, more than 20 percent of
same-sex couples in the state
were raising children — the 12th
highest rate in the country.
• Speak now: The Commission
on Child Custody Decision
Making, created in the General
Assembly’s 2013 session, will
hold public hearings on Nov. 7, at
the Harford County Community
College; Nov. 14, at Baltimore
City Community College; Nov. 21,
at Chesapeake College in Wye
Mills; and Dec. 11 at the Bowie
Library. For more information, go
to the commission’s website,
h t t p : / / w w w. m d c o u r t s . g o v /
family/cccdm.html
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Alimony
Continued from page 1

The appellate court found it
“extremely relevant” that the Social
Security Administration allows disability recipients to continue to earn
income, so long as they don’t exceed a
threshold — in this case, $1,040 a
month.
Thus, at least some SSD recipients
are able to earn up to the threshold
amount, Hotten wrote.
“Accordingly, no rational basis
exists to support an automatic finding
that every social security disability
recipient completely lacks the capacity
to work or earn any income in the
absence of the opposing party’s ability
to produce clear and convincing evidence to the contrary,” the court held.
“Therefore, the burden of proving such
a disability logically remains with the
party alleging the disability.”
Most jurisdictions that have considered the question have reached a simi-

Ryan
Continued from page 1

a nonprofit organization, family member, attorney or even a law or
accounting firm, Hatcher said.
Neither Ryan W.’s attorney nor the
Office of the Maryland Attorney
General responded to requests for
comment for this article. Ryan W. was
represented by Ramesh Kasarabada,
a professor at the University of the
District of Columbia David A. Clarke
School of Law. Assistant Attorney
General Julia Doyle Bernhardt
argued the case for the state.
Ryan W. went into foster care in
June 2002 at the age of 9. His mother
died in August 2006 and his father
died in November 2008.
The Baltimore City Department of
Social Services filed an application
with
the
Social
Security
Administration to become Ryan W.’s
payee for Old-Age, Survivors and
Disability Insurance.
After the application was
approved, the department did not
notify Ryan W., his lawyer or the juvenile court.

Practice note
The Court of Special Appeals said the evidence here — consisting of three
letters from the Social Security Administration and Melissa Hiltz’s testimony —
was insufficient to make out a prima facie case. But, in dicta, it blurred the bright
line it seemed to draw earlier.
“We do not foreclose the possibility … of instances where the party alleging
the disability and inability to work is readily apparent, without the need for
expert testimony and extensive medical reports,” Hotten wrote. “But such
apparent impairment is not present in the instant case,” where the evidence also
showed that Melissa Hiltz was able to go shopping, exercise, take care of a 3year-old grandchild, and communicate with her sister and counsel in court.
In addition, the SSA letters Melissa submitted “provided no insight regarding
the nature, extent, severity, or permanence of her physical or mental impairment, … nor any reasoning to support the award of disability benefits,” the panel
noted. “As a consequence, Melissa was required to submit evidence corroborating a complete inability to work, such as substantiating medical records and
expert testimony.”
lar conclusion, Hotten wrote.
The court remanded the case with
instructions to allow both sides to introduce evidence on the question of
Melissa Hiltz’s potential to contribute to
her own support, and whether the parties’ resulting standards of living would
be unconscionably disparate.

Because the alimony award was
vacated, the court also vacated the
monetary award and an award of attorneys’ fees.

By the time Ryan turned 18, the
department received $31,693.50,
which it used entirely for his foster
care.
In Maryland, this practice is “standard operating procedure,” said Ed
Kilcullen, director of the Maryland
Court Appointed Special Advocates
(CASA) Association, which advocates
for abused and neglected children.
And while Ryan W.’s situation is
not one Susan Burger, executive
director of CASA of Baltimore, hears
about often, she said she thought the
benefits could be put to better use.
“I know with the push to move the
older kids into living independently
that one would think using that
money to help them to learn to budget and manage their money could be
very beneficial,” Burger said.
Ryan filed suit in April 2011, after
he turned 18. The juvenile court
found the department violated Ryan
W.’s due process and equal protection
rights and ordered the department to
hold the $31,693.50 in constructive
trust for him.
The Court of Special Appeals
reversed the order, ultimately finding
that Ryan W. was entitled to a refund

of about $660.
Ryan W. petitioned the Court of
Appeals for review.
Though the majority found the
question belonged in the federal system, Judge Sally D. Adkins dissented,
joined by former Chief Judge Robert
M. Bell.
They contended the juvenile court
had jurisdiction over Ryan’s common-law claims against the department (as opposed to the Social
Security Administration) and that his
claims — for unjust enrichment or
breach of fiduciary duty — were not
preempted by the Social Security Act.
“It is difficult to imagine any court
— other than the juvenile court —
more familiar with Ryan’s circumstances and thus in a better position
to
determine
whether
the
Department’s use of the benefits in
such a way was in Ryan’s best interest,” Adkins wrote.
— In Re: Ryan W., No. 95 & No.
101, September Term 2012, Argued
June 5, 2013. Reported Sept. 26, 2012.
Opinion by Harrell, J. Dissenting
opinion by Adkins, J. and Bell, C.J.
(ret.). RecordFax No. 13-0926-20 (53
pages).

— Gary Hiltz v. Melissa Hiltz, CSA No.
1433, Sept. Term 2011. Opinion by
Hotten, J. Filed Sept. 3, 2013. Reported.
RecordFax No. 13-0903-00, 45 pages.
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Preemies In Need of Assistance
Even for an attorney well versed in
Children In Need of Assistance (CINA)
proceedings,
cases of clients
Ashley E. Wagner
who are premaGuest columnist
ture infants are
extremely challenging. Once such an infant is
removed from his or her parents, it
becomes very difficult to facilitate the
nurturing needed while the infant is still
in the hospital.
In 2011, according to the Kids Count
Data Center of the Annie E. Casey
Foundation, 13 percent of newborns in
Maryland, and 15 percent in Baltimore
city, were premature — that is, born
with a gestational age of less than 37
completed weeks.[1]
Jessica was born at just 24 weeks
gestation. She was medically fragile
and had several surgeries right after
birth to save her life. Jessica came to
the attention of the Department of
Social Services and the court because
her parents stopped coming to the hospital to visit her. In addition, the hospital was not able to contact either parent
to obtain permission to perform the
surgeries she needed to survive.
Once Jessica was committed to the
Department, it was able to consent for
the medical care that she needed.
Jessica, however, needed something
more that the Department was not able
to adequately provide. Jessica required
nurturing, socialization and consistent,
meaningful human interaction.
After several months in the hospital,
Jessica remained in the hospital but
was being stepped down to a level of
less intensive services. The hospital
social worker’s main concern was that
only the hospital staff was interacting
with Jessica; no one outside the hospital was coming to visit her.
After speaking with the staff, it
became clear that low family visitation
is all too common with premature
infants. This is concerning for a multitude of reasons. Research shows that
the first few years of children’s lives are
fundamental to healthy development.
Andrea Goodman, Program Manager at
the National Healthy Mothers Healthy
Babies Coalition (HMHB), states, “The
literature on the physiology of touch

shows unequivocally that premature
infants thrive with human contact, both
medically and emotionally. It is critical
that our systems address this need by
putting in place measures to address
barriers for families and allowing for
volunteers and other caregivers to
spend time with these vulnerable
patients.”
It is often more difficult for children
who are deprived of certain types of
early stimulation to learn to form
healthy relationships throughout life,
especially when the ability to form
attachments with a primary care giver
is disrupted.[2] A lack of stimulation
for cognitive, emotional or social needs
during their early years can block children’s achievement of developmental
milestones in these areas. [3]
One such milestone is language
development. Babies need to experience face-to-face talk and hear repetitions of sound in order to start making
sounds themselves, and eventually say
words. Without this type of intense verbal interface, language development
may be delayed. [4]
On learning this information, I went
to the hospital to hold and talk to my
tiny client. As I entered her room, I saw
that she lay alone in a crib, hooked up
to wires and a feeding tube, with a
Disney movie playing in the background. I held her, talked to her, and
stayed with her as long as I could.
I was surrounded by other medically
fragile babies lying in their cribs without any family members visiting them,
even though it was a Saturday afternoon, when visitation should have been
at a peak.
While hospitals have staff such as
Child Life Specialists working with
each infant on growth and development
skills, that is not enough. Hospitals
need volunteers to visit and interact
with these infants.
Infants like Jessica, who are
involved in CINA proceedings, are in
greater need of such support. Once
Jessica was removed from her parents’
care, they had more difficulty arranging
transportation to the hospital. Their
loss of custody also lessened their motivation to visit her. Parents in CINA proceedings frequently face other chal-

lenges such as mental health conditions, addiction to illicit substances,
and incarceration. Those challenges
make it even more difficult for them to
visit a medically fragile infant.
Clearly, there is a need for people in
the community to visit these hospitalized, premature infants. Hospitals that
care for the infants and, in CINA cases,
the Department of Social Services must
also address respond to this need.
Many hospitals do have such programs,
staffed
with
volunteers;
the
Department of Social Services in
Baltimore does not.
Hospital volunteer programs require
members of the community to become
invested in the issue and involved. With
just hours a week, volunteers can make
a difference in the life of a premature
infant that will lead to lifelong benefits.

Volunteer Resources
• Mount Washington Pediatric
Hospital: Volunteer Recruitment
Coordinator Angie Wenman;
(410) 578-5067.
• University of Maryland Medical
Center: Volunteer Services
Department; 410-328-5600.
• Johns Hopkins Hospital:
Volunteer Service Manager, KiaLillian Hayes, MPS; 410-955-5924.

Endnotes
[1] Kids Count Data Center of the Annie
E. Casey Foundation; Data Source:
Population Reference Bureau analysis of
2007 to 2011 data from the National
Center for Health Statistics (NCHS).
Child Trends analysis of 1990-2006
Natality MicroData files from Centers for
Disease Control and Prevention, National
Center for Health Statistics.
[2] Office on Child Abuse and Neglect,
Children’s Bureau https://www.childwelfare.gov/pubs/usermanuals/neglect/
[3] www.childwelfare.gov/pubs/focus/
earlybrain/index.cfm
[4] Helgeson, R., “The Brain Game”,
Adoptive Families, July/August 1997, 2631 (1997).

Ashley E. Wagner is a Staff Attorney
in Baltimore City’s Child Advocacy
Unit at Maryland Legal Aid
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UNREPORTED CASES IN BRIEF
Ed. note: Unreported opinions of the Court of Special
Appeals are neither precedent nor persuasive authority.
See Md. Rule 1-104.

Stephen Burnett v. Cereta Spencer*
DIVORCE: ALIMONY AND CHILD SUPPORT:
MODIFICATION
CSA No. 1075, Sept. Term 2012. Opinion by Kehoe, J. Filed
Aug. 14, 2013. Unreported. Appeal from Baltimore County.
Affirmed. RecordFax #13-0814-04, 17 pages.
Where the movant established that his economic circumstances had changed, but failed to present credible evidence
as to his current income and assets, and presented no evidence whatsoever that his children’s needs had changed, the
court did not abuse its discretion in making smaller-thanrequested modifications to his monthly alimony and child
support allegations.
“Steven D. Burnett appeals from a judgment granting his motion to modify his alimony and child support
owed to his former spouse, Cereta D. Spencer. We
affirm the judgment.
This is the second time the parties have been
before this Court. In the first instance, Burnett
appealed from the circuit court’s judgment of absolute
divorce. A panel of this Court affirmed the circuit
court’s judgment in an unreported opinion, Burnett v.
Burnett, No. 2855, September Term 2010, filed April
19, 2012 (“Burnett I”).
On December 7, 2010, five days after the court
entered the judgment of divorce, Burnett filed a
motion requesting the court terminate his indefinite
alimony obligation and modify his child support obligation because “[a]s a result of the loss of the Verizon
contracts, Coleman is no longer profitable and
[Burnett] has no income [with which to pay the obligations].” Later, he modified his motion to seek termination of indefinite alimony and child support, or, in the
alternative, a downward modification of both, retroactive to December 1, 2010.
The court held a two-day hearing on Burnett’s
motion. At the hearing, Burnett asserted that: (1) he
earned no income; (2) he, as a result, had a significantly lower standard of living than Spencer and the children; and (3) Spencer was either voluntarily impoverished or underemployed because she was not aggressively pursuing employment. Burnett did not argue
that either Spencer’s or the children’s needs had
changed.
At the conclusion of the hearing, the court indicated that it would defer ruling until the mandate in
Burnett I was filed.
In July 2012, the court issued its order and memorandum opinion. The court denied Burnett’s motion to
terminate alimony and granted his motion to modify by
reducing child support from $6,500 to $6,000 per

See
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U N R E P O R T E D C A S E S I N B R I E F Continued from page 6
month and alimony from $12,000 to $9,000 per month.
Burnett has appealed.
DISCUSSION
Burnett contends that after he proved a material
change in circumstances (his reduction in income), the
court was required to perform anew the analysis required
of a court making an initial indefinite alimony award pursuant to Family Law Article (“FL”) § 11- 106(b) and (c)
before modifying the alimony award pursuant to FL §11107.
Expanding on this argument, Burnett also contends
that Spencer had to re-prove her need for indefinite
alimony based on an unconscionable disparity between
the parties’ standards of living under § 11-106(c)(2).
Burnett is mistaken.
Burnett relies heavily upon Blaine v. Blaine, 336 Md.
49 (1994), an opinion which does not support his argument and, to the extent it is applicable to the present
appeal, undercuts his position. Blaine does not stand for
the proposition that a court is required to re-perform, in
toto, its entire analysis when a party proves a material
change in circumstances and seeks a modification of
alimony under FL § 11-107(b) or a termination under FL
§ 11- 108(3). Blaine stands for the proposition that, when
faced with a change in circumstances, a court should,
first, review its §11-106(b) and (c) findings to place the
request for modification in context, and then, based upon
what has since changed, use its discretion to determine
what modification, if any, “circumstances and justice
require.” 336 Md. at 371–72.
The court’s analysis was appropriate in the present
case. First, the court reviewed the factor analysis which
underscored its original alimony award.
Second, the court concluded that Burnett had proven
a reduction in income (a change in circumstances relevant to the court’s analysis underscoring its original
alimony award). Third, and finally, the court considered
what modification, if any, the circumstances and justice
required. Here, the court found that since the absolute
divorce, Burnett: (1) had not paid his support obligations
when although he was able to do so, requiring Spencer to
support herself and the children with her own assets; (2)
manipulated his income to make it appear he had none;
and (3) spent or secreted away over $500,000 by the time
of the modification hearing.
Burnett argues that the court abused its discretion by
making the modified alimony and child support awards.
The trial court was unable to determine Burnett’s exact
income because, as it noted, Burnett manipulated the
businesses controlled by him to disguise that amount and
secreted income as well.
As the moving party, Burnett had the burden of production and persuasion. As far as the alimony award is
concerned, he needed to demonstrate not only that his
economic circumstances had changed but also the degree
to which they had changed. The circuit court’s decision
reflects that Burnett met the first, but not the second, of
these two burdens. In light of the incomplete, inconsistent, and patently misleading evidence he presented, the
court was not clearly erroneous in concluding that he had
failed to persuade it that his financial circumstances
were as parlous as he claimed. Because Burnett failed to

present credible evidence as to his actual income and
actual assets, the court did not abuse its discretion when
it modified his monthly alimony obligation from $12,000
to $9,000.
For much the same reasons, we conclude that the circuit court did not abuse its discretion in reducing the
child support from $6,500 to $6,000. Burnett presented
no evidence whatsoever that his children’s needs had
changed and, as we have explained, he failed to provide
the court with an accurate picture of his finances.”
Slip op. at various pages, citations and footnotes omitted.

James J. Flamish v. Carol D. Flamish*
DIVORCE: ALIMONY: TERMINATION

CSA No. 1115, Sept. Term 2010. Opinion by Woodward, J. Filed
Aug. 14, 2013. Unreported. Appeal from Montgomery County.
Affirmed. RecordFax #13-0814-02, 23 pages.
When considering a motion to terminate alimony, a court is
under no obligation to consider modification instead; and,
where the movant did not provide credible evidence to establish his economic standing, he failed to carry his burden of
proof to show that termination was necessary to avoid a harsh
and inequitable result.
“James Flamish, appellant, and Carol Flamish,
appellee, appeared before a master for a hearing on
appellant’s Motion for Modification (Terminate Alimony).
The master recommended that appellant’s motion be
denied and that appellant be ordered to pay appellee’s
attorney’s fees. The Circuit Court held a hearing and
filed a written opinion overruling all of appellant’s exceptions. The court entered an order denying appellant’s
motion and ordering appellant to pay appellee’s attorney’s fees .
We shall affirm the judgment.
DISCUSSION
A. Motion to Terminate Alimony
Preliminarily, we must address appellant’s contention
that the trial court erred in not considering his request
for modification of alimony, as an alternative to termination.
Viewing the four corners of the Motion, it is clear that
appellant was seeking only to terminate alimony. The
Motion is titled “Motion for Modification (Terminate
Alimony),” and Paragraph 8 states that “circumstances
and justice requires [sic] that alimony terminate; that
termination of alimony is necessary to avoid a harsh and
inequitable result.” In his prayer for relief, appellant
requests that “the previously ordered alimony be terminated accounting to the date of the filing of this Motion.”
Nowhere in the prayer for relief is there a request f or
modification.
The master stated on the record that he understood
appellant’s Motion to be one for termination of alimony
only. The circuit court judge noted that appellant’s “counsel also conceded on the record at the Exceptions
Hearing that he had never made an oral motion for modi-
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fication of alimony when he was before the Master.”
Finally, the circuit court explained that “[t]ermination and modification of alimony are, in fact, treated separately by and are wholly distinct under Maryland law”
and that, “if [appellant] wished to pray in the alternative
for modification of alimony, he was required to explicitly
state so in his motion, so as to put [appellee] on notice
and allow her to defend accordingly.” We agree. Because
appellant did not request modification of alimony in his
Motion, nor make an oral motion for the same before the
Master, the trial court did not err in failing to consider
modification.
2. Factual Findings and Credibility Assessment
Appellant contends that the court endorsed the master’s findings without any independent analysis of appellant’s explanations for the discrepancies in the reporting
of his income, expenses, and assets, and merely “‘rubberstamped’” the master’s findings. Appellant also claims
that the m aster’s f actual findings were erroneous.
In its Memorandum Opinion, the trial court reviewed
each of the master’s findings regarding appellant’s inconsistencies and omissions, as well as appellant’s explanations for such inconsistencies and omissions. It is abundantly clear that the court in fact exercised its own independent review. Drawing the same conclusion as the master from an independent analysis is not tantamount to a
rubber-stamp.
Appellant also contends that the master’s factual
findings and credibility assessment were in error. In fact,
appellant’s complaint is essentially that the master did
not accept his explanations for the discrepancies and
failures of disclosure. The court reasoned that, because
appellant was a “college-educated man with a bachelor’s
degree in business administration,” the court could not
credit his “proffered excuses,” which included ignorance
of the meaning of “asset” on a financial statement and
simple error in overestimating the income tax on his
financial statement. The finding was not clearly erroneous.
3. Consideration of the Statutory Factors
Appellant contends that the trial court was required
to consider each of the factors under F.L. §11-106 in
determining whether alimony should be terminated.
F.L. §11-1 08 governs the termination of alimony.
There is nothing in the language of §11-108, nor the case
law, that requires the trial court to consider any of the
factors in §11-106 when determining whether to terminate alimony. Indeed, the case law supports the opposite
proposition. See Walter v. W alter, 181 Md. A pp. 273, 297
(2008).
Appellant relies on Lott v. Lott, 17 Md. App. 440 (19
73), to support the principle that whether or not modification is justified is to be determined by “an application
to the changed conditions of all the relevant principles
that are applied in fixing the amount of the original
award of alimony.” Id. at 447 (footnotes omitted).
Appellant’s reliance is misplaced. First, Lott was decided
in 1973, when §§11-106 and -108 did not yet exist.
Second, the appellee in Lott sought a modification of
alimony by increasing the amount of the award, not termination. Id. at 441-42. Last, the issue before us in Lott
was whether a substantial change in the circumstances of

both parties was a condition precedent to jurisdiction to
modify alimony. Id. at 444. We did not decide any issue
relating to the required factors to be considered in determining whether to terminate alimony.
4. Appellee’s Finances and Financial Discrepancies
Appellant argues that the trial court also erred in
failing to analyze appellee’s income and financial circumstances and in failing to address discrepancies in
appellee’s financial statements.
Appellant, as the moving party, had the burden of
proof, and the first step in satisfying that burden was to
show his financial condition. Without adducing credible
evidence of his financial condition, appellant failed to
carry his burden. Accordingly, appellee’s income and
financial circumstances were essentially irrelevant to the
decision.
B. Attorney’s Fees
Appellant contends the circuit court erred in awarding attorney’s fees to appellee.
The award of counsel fees is governed by the abuse of
discretion standard. Caccamise v. Caccamise, 130 Md.
App. 505, 519, cert. denied, 359 Md. 29 (2 000). Here, the
circuit court found two separate grounds on which to
base its award of appellee’s attorney’s fees.
First, the circuit court determined that F.L. §1 1110(d) empowered the court to award attorney’s fees
under the circumstances, “given the manner in which
[appellant] attempted to prosecute his claim.”
Second, the circuit court found that an award of
attorney’s fees to appellee was warranted under F.L. §11110(b)-(c). The court explained that it would not allow
appellant to benefit from his “lack of candor.” The court
considered the financial resources and needs of appellee.
The court found “[appellee] was entitled to fully defend
against this matter on the merits. Furthermore, as the
Master correctly found, [appellee] was forced to employ
discovery procedures, including the filing of multiple subpoenas and a motion to compel, in an attempt to ascertain [appellant]’s financial status.”
We see no error or abuse of discretion.”
Slip op. at various pages, citations and footnotes omitted.

Eduardo M. Griffin v. Sharri A. Fultz*
DIVORCE: ALIMONY: PREMATURE APPEAL

CSA No. 0986, Sept. Term 2011. Opinion by Woodward, J.
Filed Aug. 14, 2013. Unreported. Appeal from Charles County.
Appeal dismissed. RecordFax #13-0814-00, 12 pages.
An interlocutory order denying a motion to modify alimony
can be appealed within 30 days of the final judgment; because
appellant failed to file within that time, the appeal must be dismissed.
“The instant appeal arises from an alimony dispute
between Eduardo M. Griffin, appellant, and Sharri A.
Fultz, appellee. During divorce proceedings, the parties
entered into a consent order requiring appellant to pay
$2,000 per month for a two-year period beginning in April
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2009. On four separate occasions between April 2009 and
February 2011, appellant moved (unsuccessfully) to modify the Consent Order so as to decrease his obligation.
After falling behind on his payments, appellant was found
in contempt on June 23, 2011.
DISCUSSION
Appellant challenges “all the decisions of the court
made by [the circuit court judge] with respect to [appellant’s] various petitions for modification of [ the] alimony
consent order.” As we shall explain, we must dismiss the
appeal.
Preliminarily, we note that appellant agreed to pay
alimony for two years by entering into the Consent
Order. It is well settled that under Maryland law consent
orders are not appealable. Nevertheless, where a consent
order governing alimony does not expressly prohibit subsequent court modification, and there is no express waiver of alimony, the court may modify that order. See § 8103(c) of the Family Law Article Moreover, unlike the
consent order itself, a circuit court’s denial of modification to a consent order governing alimony is not barred
from appellate review. See Moore v. Jacobsen, 373 Md.
185, 187-88 (2003).
In the case sub judice, the parties’ Consent Order did
not contain any language prohibiting court modification
of alimony. However, this Court lacks jurisdiction to
review the orders denying appellant’s motions for modification, because appellant did not timely file a notice of
appeal.
A “notice of appeal shall be filed within 30 days after
entry of the judgment or order from which the appeal is
taken.” Md. Rule 8-2 02(a). This 30-day filing requirement “is jurisdictional; if the requirement is not met, the
appellate court acquires no jurisdiction and the appeal
must be dismissed.” Houghton v. Cnty. Comm’rs of Kent
Cnty., 305 Md. 407, 413 (1986).
Of course, whether an appeal is timely filed depends
on when “the judgment or order from which the appeal is
taken” becomes appealable. Thus we first must decide
whether the circuit court’s May 21, 2009 and August 4,
2010 orders denying appellant’s motions for modification
of the Consent Order were appealable interlocutory
orders.
Pursuant to §12-303 of the Courts and Judicial
Proceedings Article, numerous categories of interlocutory orders “entered by a circuit court in a civil case” are
listed as immediately appealable, including “[a]n order:
… (v) For … the payment of money.” C.J.P. § 12303(3)(v). This Court recently stated that “pendente lite
order[s] pertaining to payment of alimony … [are] immediately appealable” under C.J.P. § 12 -303. Bussell, 194
Md. App. at 147; see also John A. Lynch, Jr. & Richard W.
Bourne, Modern Maryland Civil Procedure § 11.2(c), at
11-19 (2d ed. 2004).
The orders of May 21, 2009 and August 4, 2010, however, do not “pertain[ ] to payment of alimony;” that was
done solely by the Consent Order. Rather, those orders
denied appellant’s motions to modify his already-existing
alimony obligation. Although a party may file an interlocutory appeal from “the refusal to rescind or discharge” an order for the payment of money, pursuant to
C.J.P. § 12-303 (3)(v), that exception is not applicable to

the case at hand. Nowhere in either of the two interlocutory motions to modify did appellant seek to have his
alimony payments rescinded or discharged altogether, i.e.,
a request that he pay $0 per month rather than $2,000
per month. Thus we conclude that the trial court’s interlocutory orders denying appellant’s motions to modify
alimony are not orders for the payment of money and,
therefore, are not immediately appealable.
Appellant, however, did not file a timely appeal from
these interlocutory orders once they became appealable.
Interlocutory orders entered prior to a final judgment
(such as those denying appellant’s motion to modify) may
be reviewed on appeal from the final judgment itself. See
Md. Rule 8-131(d). Pursuant to Rule 8-202(a), appellant
had thirty days from the final judgment to file an appeal.
The circuit court entered its Judgment of Absolute
Divorce, a final judgment, on February 4, 2011. Thus it
was incumbent upon appellant to file a notice of appeal
as to the interlocutory orders on or before March 7,
2011— thirty days from the entry of that judgment.
Appellant did not file a notice of appeal until July 8,
2011. Therefore, his appeal was untimely, and we are
without jurisdiction to evaluate the merits of appellant’s
contention. See Houghton, 305 Md. at 413.
The same result applies to appellant’s oral motion to
modify the Consent Order made at the divorce hearing on
January 25, 2011.
We also have no jurisdiction to review appellant’s
February 16, 2011 petition to modify alimony. Appellant’s
February 16, 2011 motion remains pending before the circuit court. Because there is, as yet, no court ruling to
challenge, any appeal as to the petition is premature. See
Rohrbeck v. Rohrbeck, 318 Md. 28, 41 (1989).
Finally, we note that appellant filed the notice of
appeal within 30 days of the circuit court’s June 23, 2011
order finding him in contempt. Appellant’s notice of
appeal explains that he is “appealing the denial for modification of alimony,” without reference to the contempt
finding itself. Moreover, appellant failed to set forth any
argument in his brief on the issue of contempt and thus
has waived any review of that issue by this Court. See
Md. Rule 8-504(a)(6).
For the foregoing reasons, we dismiss the instant
appeal.”
Slip op. at various pages, citations and footnotes omitted.

Frederic Gussin v. Marcy Gussin*

CHILD SUPPORT: CALCULATION: CUSTODIAL
PARENT’S PRE-TAX INCOME
CSA No. 0408, Sept. Term 2012. Opinion by Woodward, J. Filed
Aug. 22, 2013. Unreported. Appeal from Montgomery County.
Vacated and remanded. RecordFax #13-0822-03, 9 pages
The master erred in determining the amount of the child
support obligation based on the custodial parent’s net pay,
when the Child Support Guidelines clearly called for the utilization of pre-tax income.
“Frederic Gussin presents questions we have
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rephrased as follows:
(a) Did the trial court err when it considered
appellee’s net income, rather than her gross income to
calculate appellant’s child support obligation?
(b) Did the trial court consider appellant’s payment
for January 2011 toward child support when calculating
appellant’s arrearages?
Because we conclude that the circuit court erred
when it calculated appellant’s child support obligation,
we will vacate the court’s Amended Order in part and
remand the matter to the circuit court for recalculation
of appellant’s child support obligation and arrearage.
DISCUSSION
I.
At the hearing [on appellant’s motion to modify child
support], the Master found that appellee had substantially more income than she did when the Judgment of
Absolute Divorce was entered. Specifically, the Master
found:
“[Appellee]’s Exhibit No. 1, shows [appellee’s] last
paycheck gross pay, $30,951.01. And just since the beginning of the new year she’s received a $2,000 bonus. So
that makes 32, 951 divided by 12 equals 2,746, her
income per month, which is substantially more than was
shown on the guidelines worksheet at the time of the
divorce.”
Appellant contends that the trial court’s adoption of
the Master’s child support figure was in error, because
the Master considered appellee’s net income rather than
her gross income when calculating the amount of his,
appellant’s, child support obligation.
“There is a rebuttable presumption that the amount
of child support which would result from the application
of the child support guidelines set forth in this subtitle is
the correct amount of child support to be awarded.” §12202(a)(2)(i) of the Family Law Article. The child support
guidelines worksheet contemplates usage of “Monthly
Actual Income-Before Taxes.”
Here, the Master based his finding on appellee’s
Exhibit No. 1, which was appellee’s final paycheck from
2011. It appears from the record that Exhibit No. 1
demonstrates that appellee’s gross income in 2011 was
$42,287.50, or $3,524 per month, including the $2,000
bonus that the Master attributed to appellee. The figure
that the Master read on the record and utilized in the
child support guidelines worksheet was appellee’s net
income, which was $32,951.01, or $2,746 per month,
including the $2,000 bonus. The Master incorrectly characterized this amount of income as appellee’s “gross
pay,” when the referenced exhibit demonstrates that this
was appellee’s “net pay.”
Because the guidelines clearly call for utilization of
appellee’s income pre-taxes, and the Master utilized
appellee’s income post-taxes, the trial court’s Amended
Order of March 23, 2012 must be vacated, and the case
remanded to the circuit court for a recalculation of
appellant’s child support obligation.
II.
During the January 9, 2012 hearing, the Master calculated the amount that appellant was in arrears for failing
to pay child support to appellee.
It is unclear from the record what months and corre-

sponding child support payments the court recognized
and credited towards appellant’s arrearage. To the
extent the Master found that appellant did not pay child
support for the actual month of December 2010, such
finding is erroneous; that payment was made, as we have
discussed, by check on January 25, 2011. If, however, the
Master meant to indicate that appellant owed one
month’s worth of child support for 2010, as suggested by
the Master’s comment that “[appellant] made five payments through the end of December 31st, 2010, when he
should have paid six,” such finding would be supported
by the evidence.
Because we remand the matter to the circuit court for
recalculation of appellant’s child support obligation, the
court also should revisit the child support payments
made by appellant, and correspondingly, the credit due
for child support paid.”
Slip op. at various pages, citations and footnotes omitted.

In re: Adoption/Guardianship of Jy’asia and
J’Shawn A.*
ADOPTION/GUARDIANSHIP: TERMINATION OF
PARENTAL RIGHTS: CLEAR AND CONVINCING
EVIDENCE

CSA No. 2434, Sept. Term 2012. Opinion by Kenney, James
A. III, retired, spec. assigned. Filed Aug. 19, 2013. Unreported.
Appeal from Dorchester County. Vacated and remanded.
RecordFax #13-0819-07, 23 pages.
The juvenile court’s findings regarding the mother’s “pattern
of behavior” and not being “in the position to parent her children,” while not clearly erroneous, are not necessarily equivalent to an express finding that exceptional circumstances existed or that the mother was unfit, as required to rebut the presumption in favor of her right to custody.
“This appeal arises out of a decision by the juvenile
court to terminate the parental rights of Davonya A. to
her twin children, J’Shawn and Jy’Asia, and to grant
guardianship to the Department of Social Services with
the right to consent to adoption or long-term care.
Davonya contends the juvenile court erred in terminating her parental rights because it did not find by clear
and convincing evidence that she was unfit to parent the
children.
The minor children assert that the juvenile court
“failed to find either exceptional circumstances or that
continuation of the parental relationship would be detrimental to the children,” and that reliance on the “best
interest of the children” “is not enough.” They ask us to
remand the case to the juvenile court for further consideration and application of the standards in In re
Adoption/Guardianship of Rashawn H., 402 Md. 477
(2007).
The Department counters that the substance of the
court’s decision demonstrates that it concluded that
Davonya was unfit to parent.
Termination of Parental Rights
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The Maryland statute governing the termination of
parental rights §5-323 of the Family Law Article. The
statutory references to parental unfitness and exceptional circumstances are recent additions. See In re
Adoption/Guardianship of Jayden G., ___ Md. ___, 2013
WL 358888g at 24 (filed July 16, 2013). In In re
Adoption/Guardianship of Rashawn H., the Court of
Appeals held that “[r]ather than deciding at the outset
what living arrangement is in a child’s best interests,
courts first had to account for the ‘presumption of law
and fact — that it is in the best interest of children to
remain in the care and custody of their parents.’”
Jayden, ___ Md. at ____, 2013 WL 358888g at 24 (quoting
Rashawn, 402 Md. at 495 ).
In response to Rashawn, the General Assembly
amended FL §5-323 by adding subsection (b) to codify
the parental presumption. As a result, in TPR cases, juvenile courts must overcome the parental presumption
before deciding if terminating parental rights is in the
child’s best interests.
The presumption “may be rebutted upon a showing
either that the parent is ‘unfit’ or that ‘exceptional circumstances’ exist which would make continued custody
with the parent detrimental to the best interest of the
child.” Rashawn, 402 Md. at 498. Nevertheless, “even in
contested adoption and TPR cases ... where the fundamental right of parents to raise their children stands in
the starkest contrast to the State’s effort to protect
those children from unacceptable neglect or abuse, the
best interest of the child remains the ultimate governing
standard.” Id. at 496.
Rashawn made clear that the same factors a court
uses to determine whether termination of parental rights
is in the child’s best interest under the TPR statute
equally serve to determine whether exceptional circumstances exist. Id. at 499. Likewise, in In re
Adoption/Guardianship of Amber R., the Court of
Appeals held that “the existing statutory scheme [under
FL §5-323] is appropriate in evaluating parental fitness
for the purposes of terminating parental rights.” 417 Md.
701, 723 (2011).
“A finding of parental unfitness overcomes the
parental presumption, but it does not establish that termination of parental rights is in the child’s best interest.
To decide whether it is, the court must still consider the
statutory factors under FL §5-323(d).” Jayden, ___ Md.
at ___, 2013WL 358888g at 24).
With these standards in mind, we turn our attention
to the issue at hand.
The Juvenile Court’s Decision
Acknowledging that she was not in a position to take
custody of the twins immediately, Davonya argues that
her problems in obtaining housing and employment arose
from poverty and youth and were correctable. She
asserts that in light of her young age and lack of familial
support, the court should have given her an opportunity
to continue to make changes in her life.
Davonya also argues there was no evidence her ability
to parent was impacted by a drug addiction. She points to
the fact that her random drug screenings were consistently negative, that none of the Department’s witnesses

ever saw her under the influence, and that she was in
compliance with court imposed drug treatment requirements. In addition, Davonya asserts the court erred in
concluding she was minimizing an unknown mental health
issue because there was no evidentiary support to show
she suffered from a mental health concern that would
impact her ability to parent. She argues the length of
time the twins had been in foster care did not warrant
termination of her parental rights because there was no
finding that a continued relationship with her would be
detrimental to the children. Further, Davonya asserts
that there was no concern about her personality or commitment to the children. She points to the testimony of a
social worker who did not have any concerns about
Davonya’s personality or commitment to the children,
and even though she was recommending termination of
parental rights, also recommended that Davonya always
be able to have contact with her children. Based on this
evidence, Davonya argues the court would not have been
able to find a continued relationship with her would
prove detrimental to the children’s best interests.
Our review of the record convinces us that the juvenile court did not expressly find either that exceptional
circumstances existed or that Davonya was unfit to have
a continued parental relationship with J’Shawn and
Jy’Asia. The court specifically found “[t]here was nothing
presented at the hearing to suggest that the mother’s
pattern of behavior would be altered in any meaningful
way for her to be considered a parental resource,” and
that Davonya “has not demonstrated any ability to conform her actions in order to care for her children.” The
same concern was stated in the oral ruling, when the
court found Davonya was “not in the position to parent
her children. She doesn’t make herself capable of providing that parenting responsibility.”
Those findings, although not clearly erroneous, are
not necessarily equivalent to an express finding that
exceptional circumstances existed or that Davonya was
unfit to have a continued parental relationship with her
children. Accordingly, we vacate the judgment and
remand to the juvenile court for an explicit determination of whether the presumption in favor of Davonya’s
right to the care and custody of her children was
rebutted by exceptional circumstances or unfitness consistent with Rashawn. On remand, the parties should be
given an opportunity to present additional evidence on
the current status of Davonya, Jy’Asia and J’Shawn.”
Slip op. at various pages, citations and footnotes omitted.

In re: Alicia D.*

CINA: CHANGE IN PERMANENCY PLAN: LIKELIHOOD
OF FURTHER NEGLECT OR ABUSE
CSA No. 2279, Sept. Term 2012. Opinion by Zarnoch, J. Filed
Aug. 7, 2013. Unreported. Appeal from Prince George’s County.
Affirmed. RecordFax #13-0807-00, 18 pages.
Family Law Article §9-101, which requires the court to
make findings regarding the likelihood of further abuse or
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neglect before awarding custody or visitation to a previously
abusive or neglectful parent, does not apply when the court
denies custody or visitation to that parent.
“This appeal arises from an order which changed the
permanency plan for Alicia D. (DOB: 11/18/09), a CINA,
from reunification with her natural mother, appellant
Darlesha J. (“Ms. J.”), to adoption by a relative.
Appellant raises only one question on appeal: “Where
the juvenile court failed to make a finding of a likelihood
of further abuse or neglect if Alicia were returned to her
mother’s custody, pursuant to Family Law Article § 9-101,
did the court err in changing the permanency plan to
adoption?” Finding no error or abuse of discretion, we
shall affirm the order.
DISCUSSION
Ms. J. argues that the juvenile court abused its discretion in changing the permanency plan to adoption, as
it failed to make a determination, pursuant to FL § 9-101
that Alicia would likely be abused or neglected if
returned to Ms. J.’s custody. Both DSS and the attorney
for Alicia disagree, contending that the juvenile court
made such a finding both explicitly and implicitly and
found that a change in permanency plan would be in
Alicia’s best interest.
Ms. J. does not dispute that the juvenile court properly considered the required six factors in FL § 5-525 in
determining the best interest of a child in establishing or
changing a permanency plan. She only finds fault with the
court’s failure to make a determination, pursuant to FL §
9-101, that Alicia would likely suffer further neglect or
abuse if returned to Ms. J.’s care.
The purpose of the statute is to ensure that a child
whose custody or visitation was subject to the court’s
control would not be placed with a person guilty of abuse
or neglect unless the court was convinced that there was
no likelihood of further abuse or neglect by that person.
“The burden is on the parent previously having been
found to have abused or neglected his or her child to
adduce evidence and persuade the court to make the
finding” of no likelihood of no further abuse or neglect.
In re Yve S., 373 Md. at 587.
In cases in which evidence of past abuse or neglect
exist, “courts are required by statute to deny custody or
unsupervised visitation unless the court makes a specific
finding that there is no likelihood of further child abuse
or neglect.” In re Mark M., 365 Md. 687, 706 (2001)
(Emphasis in original). The specific finding is required
before sanctioning custody or visitation. Id. at 709.
The statute contemplates a factual finding of likelihood of abuse or neglect if the court is contemplating
awarding custody or visitation of a child to a formerly
abusive or neglectful parent. There is nothing to suggest
that a finding pursuant to FL § 9-101 is required when, as
here, the court seeks to deny custody or visitation to a
previously neglectful or abusive parent by changing the
permanency plan to adoption. If the court is not considering an award of custody or visitation to that parent, FL
§ 9-101 would not apply.
Moreover, even assuming that the juvenile court was
required to determine, pursuant to FL § 9-101, whether

abuse or neglect would be likely if custody or visitation
were granted to Ms. J. and deny custody or visitation
unless it found there was no likelihood of further abuse
or neglect, in our view, the court considered the issue
and was unable to make the specific finding that there
was no likelihood of neglect or abuse if Alicia were
returned to Ms. J. The juvenile court, while agreeing
that Ms. J. had not abused or neglected Alicia since the
first referrals of neglect that led to the filing of the
CINA petition, clearly stated that Ms. J. had not had
“the opportunity to be tested on that issue since Alicia
has not been in her care and custody.”
A finding of lack of neglect or abuse solely because
of lack of access to the child hardly meets the required
standard of no likelihood or probability of its recurrence. Without further evidence, of which she presented
none, Ms. J. could not and did not meet her burden of
persuading the court to make a finding that there was
no likelihood of further abuse or neglect if Alicia were
reunified with her.”
Slip op. at various pages, citations and footnotes omitted.

In re: Alton M.*

CINA: CLOSURE OF CASE: TRANSFER OF PLACEMENT
CSA No. 2568, Sept. Term 2012. Opinion by Salmon, James P.,
retired, spec. assigned. Filed Aug. 26, 2013. Unreported. Appeal
from Calvert County. Affirmed. RecordFax #13-0826-00, 25
pages
In granting a motion to close a CINA case after 13 months
and award custody to the child’s maternal grandparents, with
whom the 2-year-old child had lived for most of his life and in
whose care he was thriving, the juvenile court was not obligated to consider the wishes of the child’s father or explain why it
declined to transfer placement to the child’s paternal grandparents.
“Alton M. was born on January 4, 2011. Alton’s
father is Bret M. Alton’s mother, Sarah N. (hereinafter
“Mother” or “Ms. N”) has two daughters: Isabella
N.,11, and Anabel N., 8, who were the children of another relationship.
Since December 6, 2011, Isabella, Anabel and Alton
have lived continually with Sally and James S., their
maternal grandparents.
On January 9, 2012, Alton and his two half-sisters
were adjudicated children in need of assistance, based
upon the fact that both of Alton’s parents had severe
drug problems and Father had committed acts of
domestic violence against Mother in the presence of
the children.
The Juvenile Court, on July 2, 2012, reviewed
Alton’s CINA case and adopted a concurrent permanency plan of reunification with the parents or custody and
guardianship by a relative, i.e., the maternal grandparents. The permanency plan was agreed to by the
Department of Social Services, Father, Mother, and the
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Best Interest Attorney appointed to represent Alton.
A permanency plan review hearing was scheduled
for December 3, 2012. Prior to the court granting a
continuance, all parties stipulated that the Department
had made “reasonable efforts” to facilitate the goals of
the permanency plan.
The hearing was rescheduled for January 28, 2013.
At that hearing the Department, Mother and the attorney representing Alton M. all asked the judge to close
the case with an award of custody and guardianship of
Alton to his maternal grandparents. Father opposed
that request. In addition to asking that the case remain
open, Father asked that the court consider transferring
custody of Alton to his paternal grandparents.
The juvenile court granted the request of the
Department to close the case. The court also directed
that the maternal grandparents have custody and
guardianship. Father filed this appeal.
ANALYSIS
The factors in FL Section 5-525(e)(1) were all considered by the juvenile court. The court found that in
light of Father’s extensive history of drug use and
domestic violence, Father had not met his burden
showing that a child would be safe if custody were
given to him. Father does not challenge that conclusion.
Alton’s emotional attachment, if any, to his natural
parents is minimal. On the other hand, Alton’s emotional attachment to his two half-sisters was strong.
Likewise, Alton had a very strong emotional attachment to his maternal grandparents and maternal aunt.
Alton had resided with his current caregivers for thirteen months, approximately half of Alton’s life.
Both parents admitted that the child, at this time,
should not be placed in their custody.
In regard to Section 3-823(h)(2)(i) of the Courts &
Judicial Proceedings Article, the court pointed out that
very little progress had been made toward reuniting
Alton with his natural parents. The court found Father
was in the “fragile” part of the drug recovery process
and that Mother had made very little progress because
she has been in prison. There was ample evidence to
support those findings. If the case had remained open,
it would have been impossible to accurately project
when parental reunification would likely occur.
Appellant argues: “The trial court erred in essentially considering the effect of concurrent plans was to
create a “race” wherein the first custodian fully ready
would be deemed the winner and in ignoring the statutory preference for reunification.”
The trial judge did not indicate that any party to
the proceedings was involved in a “race.” Instead, he
emphasized that in this case there were no “winners”
or “losers.” The judge analyzed, as he was obligated to
do, the progress that had thus far been made toward
achieving the goals of the permanency plan.
The “statutory preference for reunification” with
the natural parents must be considered when a permanency plan is established [see FL 5-525(f)(2)(i)]. The
concurrent permanency plan, when established, was
agreed to by Father. The judge was not obligated to discuss that preference when it decided whether or not to

close the CINA case.
The court closed the case because it found that neither parent, at any time soon, would be able to provide
adequate care for Alton. The finding was well supported by the record inasmuch as Mother was incarcerated
with more than a year left on her sentence and Father,
who had just been released from a drug rehabilitation
facility, was starting on a “long road” to overcome his
drug addiction. As the court stressed, Father himself
admitted that he currently was not focusing on the
needs of Alton but his own needs.
It may be true, as appellant contends, that he presented the court “with many reasons” why the court
should change placement of Alton from the maternal to
the paternal grandparents. But he points to nothing in
the record that would constitute a good reason why
that placement should be changed. Appellant proved
his parents loved Alton, had bonded with him, and had,
since December 6, 2011, provided Alton with a significant amount of care. Such proof, while it certainly
showed that appellant’s parents were capable (and willing) to provide custody, did not come even close to providing proof that the court should transfer placement.
Father himself agreed, in July, 2012, that the maternal
grandparents should have custody. Father admitted at
the January 28, 2013 hearing that the maternal grandparents were fit to have custody of Alton. To change
placement when, as here, the custodial parents were
performing in an exemplary fashion would not make
sense and would disrupt Alton’s life. In light of the
undisputed fact that Alton was “thriving in his placement” with the maternal grandparents, the judge did
not err by failing to discuss in his oral opinion why he
elected not to change the child’s placement. In this
regard, we emphasize that a trial judge is not required
to explain every step used in his or her reasoning
process to arrive at a conclusion. Beales v. State, 329
Md. 263, 273 (1993).
CONCLUSION
At oral argument in this case, appellant’s counsel
emphasized that this CINA case had only been open for
a little over a year. Counsel argued that the court
abused its discretion in closing the case after such a
relatively short period.
The court did not abuse its discretion in that
regard. Mother agreed that the case should be closed
and the evidence was crystal clear that Father was
presently unable to care for Alton. More important, in
light of Father’s extensive drug abuse history, failed
rehabilitation attempts, history of domestic abuse, limited experience or training in raising children coupled
with appellant’s admission that his focus at present
was not on caring for Alton, it was extremely unlikely
Father would be able to have custody in the foreseeable future. It was extremely unlikely that placement
with appellant would be accomplished within any period close to twenty-four months. The court did not
abuse its discretion when it elected to close this case
after it had been open for 13 months.”
Slip op. at various pages, citations and footnotes omitted.
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In re: De’Asha E*.

CINA: REMOVAL: CORPORAL PUNISHMENT
CSA No. 0171, Sept. Term 2013. Opinion by Graeff, J. Filed Sept.
9, 2013. Unreported. Appeal from Prince George’s County.
Affirmed. RecordFax #13-0909-01, 11 pages.
The CINA finding and placement of a teenage girl in foster
care were supported by evidence of actual harm from being
beaten with a belt, which went beyond permissible corporal
punishment; the substantial risk of future harm from such discipline; and the mother’s mental state, evidenced by her statement to a case worker, in the children’s presence, that she was
going to kill herself.
“On April 16, 2012, the Prince George’s County
Department of Social Services (the “Department”) filed a
petition alleging that De’Asha E. was a Child in Need of
Assistance based on physical abuse by De’Asha’s mother,
Reva E., appellant.
That same day, the court granted shelter care and
placed De’Asha into the temporary care and custody of
the Department. Following an adjudication hearing on
August 8, 2012, the Circuit Court for Prince George’s
County, sitting as the juvenile court, found De’Asha to be
a CINA. We shall affirm the judgment.
DISCUSSION
Appellant argues that the court erred “in finding
De’Asha to be a CINA and removing her from her mother’s physical custody.” She contends that the facts show
that she “applied reasonable corporal punishment to correct De’Asha’s dangerous behaviors and, thus, [appellant]
did not abuse or neglect De’Asha.” She asserts that her
use of a belt in disciplining De’Asha was reasonable given
that De’Asha, a young teenager, was engaging in egregious, inappropriate sexual behavior.
Additionally, appellant argues that, even if the court’s
finding that De’Asha was a CINA was not erroneous, the
court erred in removing De’Asha from her physical custody. Appellant contends that the evidence did not establish that De’Asha was at a substantial risk of harm if left
in her care, and the court could have ordered other, less
restrictive, remedies to ensure De’Asha’s safety.
In the context of a CINA adjudication, “abuse” is
defined, in relevant part, as: “Physical or mental injury of
a child under circumstances that indicate that the child’s
health or welfare is harmed or is at substantial risk of
being harmed.” CJP § 3-801(b). “Neglect” is defined, in
relevant part, as the “failure to give proper care and
attention to a child,” under circumstances indicating that
“the child’s health or welfare is harmed or placed at substantial risk of harm.” CJP § 3-801(s). Allegations in a
CINA petition must be proven by a preponderance of the
evidence. CJP § 3-817(c); In re Maria P., 393 Md. 661,
664-65 n.2 (2006).
Here, the adjudicated findings satisfy both prongs of
the statutory requirements. The evidence supports the
court’s finding that appellant had beaten De’Asha with a
belt, leaving visible welts, and that appellant had
expressed suicidal thoughts. Moreover, De’Asha testified
about another incident of physical abuse in October 2011,

during which her mother choked her, struck her in the
face, and pulled her hair. Appellant therefore, had subjected De’Asha both to actual harm and a substantial risk
of harm, satisfying the abuse prong of a CINA determination. 3-801(f)(1).
The juvenile court also found that, because of this
abuse, appellant had failed to give De’Asha proper care
and attention. And because De’Asha’s father had not participated in her upbringing, the court found that, at that
point, there was no evidence that he could provide
De’Asha with proper care and attention. Accordingly, the
court determined that neither parent was capable of giving De’Asha proper care and attention. These findings
satisfy the second prong of a CINA determination. See
CJP § 3-801(f)(2).
To be sure, as the circuit court acknowledged, appellant had legitimate parental concern regarding De’Asha’s
activities. Appellant’s response, however, was not, as she
alleges, “reasonable corporal punishment to correct
De’Asha’s dangerous behaviors.” See Bowers v. State, 283
Md. 115, 126 (1978) .
We agree with the circuit court’s finding that appellant’s actions were “excessive,” “over the top,” and
“beyond what’s permissible.” The physical discipline
appellant administered to De’Asha on April 12, 2012, initially was in response to De’Asha and her brother
Darieon being unable to provide an explanation as to why
a ruler and tape had been left on the floor of their home.
And even with respect to the inappropriate text messages
appellant found, beating De’Asha with a belt hard enough
to leave marks on De’Asha’s arms, which were noticeable
by a teacher the following day, is excessive.
Further, where De’Asha’s testimony indicated that
appellant used a belt with some frequency in disciplining
her, we are persuaded that the continual implementation
of this means of punishment supports a finding that
De’Asha would be at substantial risk of further harm if
left in the physical custody of appellant. CJP § 3801(b)(2). Given the risk of continued harm to De’Asha,
along with appellant’s unstable mental state, we conclude
that the court did not abuse its discretion in removing
De’Asha from appellant’s home and placing her in foster
care.”
Slip op. at various pages, citations and footnotes omitted.

In re: Ella A.*

CINA: PERMANENCY PLAN: REQUEST FOR
CONTINUANCE
CSA No. 2571, Sept. Term 2012. Opinion by Nazarian, J. Filed
Aug. 21, 2013. Unreported. Appeal from Montgomery County.
Affirmed. RecordFax #13-0821-00, 19 pages.
Given the child’s interest in permanency, the convenience of
the other parties and witnesses, the presence of mother’s counsel
and the fact that no permanent custody decisions could be made
at the hearing, the court did not abuse its discretion by denying a
motion for continuance of a CINA Review Hearing after learning
that the mother was hospitalized and could not attend.
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“This appeal raises a single issue: whether the juvenile court should have continued a permanency plan
review hearing after learning that the child’s mother
was hospitalized and could not attend. The court
denied Tina A.’s request (through counsel) for a continuance and, after receiving evidence and taking testimony, changed the permanency plan for Ella A. from reunification to custody and guardianship with her grandparents. Mother argues that her inability to participate in
the review hearing infringed her fundamental right to
raise her child and that the circuit court abused its discretion in denying her motion for a continuance. We
disagree and affirm.
DISCUSSION
Ella was declared a CINA on May 30, 2012, placed
under the jurisdiction of the juvenile court, and committed to the Department for continued placement with
the Grandparents. At the Review Hearing on October 4,
2012, the court set the permanency plan to the default
plan of reunification. The purpose of the second review
hearing, the February 19, 2013 hearing at issue here,
was for the court to reevaluate Ella’s permanency plan
using the statutorily-described best interest factors. As
a result of that hearing, the court changed Ella’s permanency plan from reunification to “Custody and
Guardianship with Relatives, [the Grandparents].”
Mother does not challenge that decision directly—she
appeals only from the decision not to continue the
hearing until after she was discharged from the hospital. That said, there is no practical difference—if we
decide the circuit court abused its discretion in denying
her motion for continuance, we would vacate the
results of that hearing and remand for a new one.
Mother relies heavily on In re McNeil, 21 Md. App.
484 (1974), in which this court vacated a trial court
decision not to grant a continuance to a parent who
did not appear for a de novo hearing on her petition to
review her children’s commitment to the Department
of Social Services because she was home with a sick
child.
On its face, McNeil seems analogous. But there are
important, and ultimately dispositive, differences.
First, unlike McNeil, the circuit court did not in fact
make a permanent custody decision, nor was there any
risk that it would. In fact, the court’s permanency plan
ruling specifically contemplated that Mother would
have additional opportunities to be heard, including a
follow-up hearing three months later, and the court
invited Mother to return and make her case.
Furthermore, there was no possibility that Ella could
have been returned to her parents that day. By their
own (or their counsel’s) reckoning, neither parent was
remotely ready to provide an appropriate and safe
home, provide the medical care she needs, or otherwise
resume their roles as full-time parents. The only issue
before the court that day was the permanency plan
review—there was no risk that day that Mother would
lose custody or the opportunity to demonstrate her
ability to be a fit parent, whenever she is ready to do
so.
Second, although we acknowledge that Mother had
an important and protected right to due process in this

context, due process does not always require “that parties be given an opportunity to present argument”— it
“is a flexible concept that calls for such procedural
protection as a particular situation may demand.” In re
Maria P., 393 Md. 661, 674 (2006) (quoting Wagner v.
Wagner, 109 Md. App. 1, 24 (1996)). And not all judicial determinations affecting parental rights infringe
the fundamental right to parent to the same degree.
See Touzeau v. Deffinbaugh, 394 Md. 654, 676 (2006).
The level of due process appropriate to protect a
parental interest varies depending on whether the
deprivation of the interest is permanent or temporary,
modifiable or unmodifiable. Shurupoff v. Vockroth, 372
Md. 639, 653 (2003).
The circuit court did not err in elevating Ella’s
interests in the continuing progression of her permanency plan process — which “may take precedence
over the parent’s liberty interest in the course of a
custody, visitation, or adoption dispute,” Yve S., 373
Md. at 570 (quoting In re Mark M., 365 Md. 687, 706
(2001)) — over Mother’s interest in participating in
this particular review hearing. “In developing a permanency plan, the ‘best interests of the child’ are the primary consideration,” and all other factors, including
parental interests, are secondary in nature. In re
Shirley B., 191 Md. App. 678, 707 (2010) (quoting FL §
5-525(e)(1)).
And again, a permanency plan hearing is only one
step in the process aiming toward a permanent living
arrangement for the child—there will be other opportunities for parental input or modification to the plan
along the way. See In re Caya B., 153 Md. App. 63, 78
(2003). The parental interest in maintaining the status
quo in a permanency plan, while important, is neither
as strong nor as urgent as the parental interest Mother
would have in a custody determination or a termination
of parental rights, nor does it trump Ella’s interest in
achieving permanence.
The circuit court’s decision also was reasonable as a
matter of fairness and judicial economy. Father had
traveled to the hearing from out of state and all of the
other parties were present, and the circuit court was
correct to consider the impact a last-minute continuance might have had on them (or the Department).
The circuit court compensated as fully as possible
for Mother’s absence: the court allowed Mother’s counsel repeated opportunities to make proffers of the testimony Mother (and other Mother’s-side relatives, who
also failed to appear) would have offered, allowed
counsel to cross-examine the social worker at length,
and allowed counsel to make whatever arguments he
wished. And the circuit court recognized early in the
hearing that it and the parties were only just receiving
the home study, which would require further scrutiny,
and specifically declined to close the case. The situation on that particular day was less than optimal, but
the circuit court adapted well and reasonably to it, and
we find no abuse of discretion in its decision to proceed as it did.”
Slip op. at various pages, citations and footnotes omitted.
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Abayomi Ishola v. Khafilat F. Adewole*

CUSTODY: SOLE LEGAL AND PHYSICAL CUSTODY:
INABILITY OF PARTIES TO COMMUNICATE
CSA No. 2072, Sept. Term 2012. Opinion by Krauser, C.J. Filed
Aug. 7, 2013. Unreported. Appeal from Calvert County.
Affirmed. RecordFax #13-0807-07, 18 pages
In choosing between two fit parents who communicated
with each other only by email, the trial court did not abuse its
discretion in maintaining the physical custody and visitation
agreement set by the pendente lite order and in awarding sole
legal custody to the mother, who also had physical custody.
“In December 2011, soon after the birth of their first
child, Abayomi Ishola, appellant, and his wife Khafilat
Adewole, appellee, separated. Taking with her their infant
son, Oluwatise Joshua Adewole-Ishola, Ms. Adewole
moved from the marital home. Mr. Ishola’s numerous
attempts to see the child were rebuffed until May 2012
when the Circuit Court issued a pendente lite order
awarding joint legal custody to both parties, physical custody to Ms. Adewole and liberal visitation to Mr. Ishola.
About five months later a custody hearing was held,
after which the court awarded sole legal and physical custody to Ms. Adewole and visitation rights to Mr. Ishola.
Mr. Ishola noted this appeal. We affirm.
DISCUSSION
A. Character and Reputation of Ms. Adewole
Mr. Ishola first asserts that the court was clearly
erroneous in finding that Ms. Adewole was of good reputation and character. Reviewing the evidence in the light
most favorable to Ms. Adewole, Murphy, supra, 353 Md.
at 497, we are satisfied the finding was not clearly erroneous.
B. Legal Custody
Mr. Ishola contends the court abused its discretion in
awarding sole legal custody to Ms. Adewole because, in
his words, the court “dismissed the possibility of joint
custody due exclusively to the fact that Ms. Adewole
refused to talk to him, not the fact that the parties could
not communicate.” He claims the “history of lack of cooperation” between them “is exclusively due to the action”
Ms. Adewole. Hence, he suggests that instead of awarding
sole legal custody to her, the court “should have appointed a parenting counselor to help the parties learn to work
together to promote the best interest of the child.”
In considering whether joint legal custody is appropriate, the Taylor Court noted that “the most important factor” to consider is the ability of the parents to communicate effectively. Id. at 304. In fact, the Court stated that,
“Rarely, if ever, should joint legal custody be awarded in
the absence of a record of mature conduct on the part of
the parents evidencing an ability to effectively communicate with each other concerning the best interest of the
child, and then only when it is possible to make a finding
of a strong potential for such conduct in the future.” Id.
The court below determined that the parents did not
have a “history of ability to cooperate” nor “a good
enough relationship to warrant joint legal custody,” noting that they “basically are only really communicating

through e-mails” and “it’s amazing, but almost entirely
they don’t really talk to each other.”
Given that joint legal custody requires “mature conduct on the part of the parents evidencing an ability to
effectively communicate with each other concerning the
best interest of the child,” Taylor, 306 Md. at 304, we are
not persuaded the court abused its discretion.
Although Mr. Ishola argues that the court “should
have appointed a parenting counselor to help the parties
learn to work together to promote the best interest of the
child,” it does not appear from the record that either
party made that suggestion at any time during the proceedings below, or even after the proceedings had concluded in either a motion for reconsideration of the
court’s custody ruling or in any other format. We, therefore, can hardly fault the court for not considering this
option.
C. Physical Custody
Mr. Ishola contends the court erred in awarding physical custody to Ms. Adewole because it failed to consider
whether the best interest of the child would be served if
the child were placed in his custody, because it ultimately
awarded physical custody to Ms. Adewole based solely on
her mother’s role as day care provider and, finally,
because the court ignored Ms. Adewole’s “prior unreasonable” conduct barring his access to the child and her
numerous attempts to “paint” him “as abusive and unfit.”
It is clear from the record before us that the court
considered the Taylor factors and was exclusively concerned with the best interest of the child in rendering its
decision.
The court said the physical custody issue raised “very
close questions” and that it had considered three options:
custody to Ms. Adewole with visitation rights to Mr.
Ishola, custody to Mr. Ishola with visitation rights to Ms.
Adewole, and joint or shared custody. The court declared
it had rejected joint custody because such an arrangement
would create significant “gaps” when the child would not
see the other parent. In any event, the court in awarding
physical custody to Ms. Adewole, observed, with satisfaction, that the current temporary custody arrangement
then in place “does work.”
While the court did favorably mention Ms. Adewole’s
mother’s role as a day care provider, it stressed that “that
was one of the factors that [it] weighed in reaching this
decision.” Thus, we are not persuaded by Mr. Ishola’s
argument that the court based its decision solely on the
ability of Ms. Adewole’s mother to provide day care services.
As to Ms. Adewole’s past conduct in restricting Mr.
Ishola’s access to the child, the court did consider that
evidence as it commented that she had acted “very unreasonably” in doing so. Nonetheless, after weighing all the
evidence, the court concluded that “both parents are very
good parents” and “fit” to raise a child.
In child custody cases “our standard of review is quite
deferential.” Gordon v. Gordon, 174 Md. App. 583, 638
(2007). Finding no abuse of discretion, we affirm.”
Slip op. at various pages, citations and footnotes omitted.
at various pages, citations and footnotes omitted.
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Stephanie Knarr v. Kirby Bowling*
CUSTODY: BEST INTEREST ATTORNEY:
COMPENSATION

CSA No. 2391, Sept. Term 2011. Opinion by Woodward, J. Filed
Aug. 22, 2013. Unreported. Appeal from Montgomery County.
Affirmed. RecordFax #13-0822-00, 13 pages.
Given the discretion accorded to the trial court by F.L. § 1202(a)(2) and the respective incomes of the mother and father,
the trial court did not err or abuse its discretion by ordering
equal payments of $2,500 from each parent to compensate the
best-interest attorney.
“The instant appeal arises from an order appointing
a Best Interest Attorney (“BIA”) for the minor children
of appellant, Stephanie Knarr, and appellee, Kirby
Bowling. The circuit court’s order directed that Elizabeth
Case, Esq. be appointed as a BIA for the parties’ minor
children, and that the compensation paid to the BIA be
allocated evenly between the parties.
Mother appeals, and presents questions which we
have consolidated:
I. Did the trial court abuse its discretion in appointing
a BIA for the minor children?
II. Did the trial court err or abuse its discretion in
ordering that the compensation of the BIA be apportioned equally between Mother and Father?
DISCUSSION
Appointment of a Best Interest Attorney
The record is replete with facts and allegations —
specifically contemplated in Rule 9-205.1(b) — that support the court’s conclusion that the appointment of a BIA
was in the best interest of Rachel and Luke.
First, it is undisputed that, on June 14, 2011, Father
filed a Request for Appointment of Best Interest
Attorney for Minor Children. See Md. Rule 9-205.1(b)(1).
Second, both parties have made statements indicating
there is a high level of conflict. See Md. Rule 9205.1(b)(2). Indeed, the parties are in agreement on this
issue. Moreover, the entirety of the record before this
Court evidences a contentious and protracted dispute
concerning custody, visitation, and child support. Third,
Father alleges that Mother “exerts undue influence on
the minor children.” See Md. Rule 9- 205.1(b)(3). Fourth,
Mother has repeatedly made allegations of child abuse
and/or neglect by Father. See Md. Rule 9- 205.1(b)(4).
Most recently, Mother alleges that the Department of
Social Services concluded that Father caused a physical
injury to Rachel “while he was being angry and impulsive.” Last, Mother’s pleadings and statements before the
trial court include allegations that both children have
“anger” towards Father, that “Rachel is fearful of her
father,” and that Rachel has undergone “trauma after
trauma after trauma.”
These allegations, in conjunction with Mother’s statement that Rachel is participating in therapy, support a
concern for the children’s mental health. See Md. Rule 9205.1(b)(5). We hold that the circuit court did not abuse
its discretion in appointing a BIA.
Compensation of the Best Interest Attorney

Mother argues that the trial court erred in ordering
her to pay $2,500 to the BIA. Mother contends that the
trial court had an obligation to consider other mechanisms of payment. Next, Mother argues that it is “injustice and an error for [Mother] to be ordered to pay for a
BIA for the minor children,” while paying past legal fees
for Father, and not being able to afford an attorney to
represent herself. Third, Mother asserts that the trial
court “ordered [her] to have far more financial burden
than she is able to manage or pay.” Mother points to her
legal bills of $55,000 and student loans of $130,000, as
well as her obligation to pay child support to Father.
Fourth, according to Mother, the trial court “ordered
[her] to pay for a [BIA] that the Court then refused to listen to,” representing the “ultimate absence of children’s
rights.” Fifth, Mother argues that it “is unjust that [she]
should be forced to choose between the enslavement of
legal debt and the custody of her children.” Last, Mother
claims that “[i]t is far worse and more traumatic for children to be denied financial benefits their peers have than
it is to be denied an attorney.” We disagree.
In Van Schaik v. Van Schaik, 200 Md. App. 126
(2011), we reviewed the circuit court’s order holding the
parties jointly and severally liable for the legal fees of a
court- appointed BIA. Given the broad discretion afforded to the circuit court to order and apportion the fees
payable to a BIA, we concluded in Van Schaik that there
was no error or abuse of discretion by the trial court in
holding the parties jointly and severally liable for the
attorney’s fees.
The financial burden accompanying this protracted
litigation has been onerous for both Mother and Father.
However, given the discretion accorded to the trial court
by F.L. § 1-202(a)(2), in conjunction with the respective
incomes of Mother and Father, we see no error or abuse
of discretion by the trial court in ordering coequal payments of $2,500 from Mother and Father to compensate
the BIA.
In our opinion, it is reasonable to require Mother, who
makes $84,000 per year, to contribute $2,500 to ensure
that her children are provided with legal representation
that is warranted under the circumstances of the instant
case. Furthermore, we find no merit in Mother’s argument
that her debt from student loans and prior legal bills or
her alleged inability to afford her own counsel should be
considered. Indeed, during extended and contentious litigation, such as in the matter sub judice, legal representation of the minor children that is in their best interests
takes priority. Finally, Mother’s arguments become (1)
more strained, when considering that the court’s order
imposed an equal financial obligation on Father, who
earns $15,000 per year less than Mother, and (2) more
strident, when considering that paying for a BIA does not,
as Mother claims, “force[ ] [Mother] to give up custody of
her children” or traumatize the children by depriving
them of financial benefits enjoyed by their peers.
Accordingly, we conclude that the circuit court did not err
or abuse its discretion in allocating the compensation of
the BIA equally between the parties.”
Slip op. at various pages, citations and footnotes omitted.
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Ray Charles Love v. Renatta Marie Love*

DIVORCE: MARITAL PROPERTY: CALCULATION OF
BUSINESS VALUE
CSA No. 2472, Sept. Term 2011. Opinion by Eyler, D., J. Filed
Aug. 13, 2013. Unreported. Appeal from Charles County.
Affirmed in part, reversed in part and remanded. RecordFax #
13-0813-01, 31 pages.
Where husband failed to operate his business in an aboveboard fashion, and therefore could not produce information
ordinarily used in business valuation, the trial court did not
abuse its discretion by estimating husband’s actual income
based on the evidence presented and then determining a business value sufficient to generate that amount; however, the
court did err in some of its calculations and in treating one
automobile as extant marital property.
“Ray Charles Love, appellant, and Renatta Marie
Love, appellee, were divorced based on a two-year separation. An Amended Judgment of Absolute Divorce
awarded Wife sole legal and physical custody of the parties’ three minor children; established a visitation schedule; granted Wife a $384,000 monetary award; ordered
Husband to pay $750 per month in indefinite alimony;
ordered Husband to pay $1,362 in child support per
month; and awarded Wife $5,000 in attorneys’ fees.
Husband appeals, presenting questions which we have
rephrased slightly:
I. Did the trial court err or abuse its discretion in calculating the dollar value of [Husband]’s business?
II. Did the trial court err by counting as extant an
automobile that Husband sold during the period of separation to pay marital debt?
III. Do the trial court’s mathematical mistakes require
reversal of the monetary award?
DISCUSSION
I. Valuation of Love Concrete
Husband contends the court erred in its valuation of
Love Concrete and therefore the monetary award must be
vacated. He asserts that the court failed to draw any distinction between the institutional and personal goodwill
of the company. This was error, according to Husband,
because, although institutional goodwill is marital property, personal goodwill is not.
Husband’s initial argument — that the trial court
erred because it used a method that did not allow it to
determine whatever portion of the business’s goodwill is
personal to him — was waived below and is not properly
before this Court for review. The parties filed an
“Amended Joint Statement of Parties Concerning Marital
and Non-Marital Property” in which they both agreed that
Love Concrete is entirely marital property. Their disagreement concerned its value.
Husband’s complaints about the methodology used to
value Love Concrete must be viewed in context. There
was overwhelming evidence that Husband managed Love
Concrete largely as a cash operation that was not aboveboard. The business had not filed any tax returns since
1997. Husband claimed his yearly W-2 income from Love

Concrete was $75,000. Wife testified that his actual yearly income was twice that because of the cash he paid himself out of the business.
Husband did not deny that he was paid significant
amounts of cash and that large sums of cash — sometimes
$100,000 — were kept in the marital home. The older
children corroborated the testimony that cash was abundant in the marital home. Antonio, merely 7 years old,
had no difficulty getting his hands on $20,000 in cash.
Husband’s attempt to explain that event was ludicrous. It
may only have been outdone by his explanation for having $38,000 in cash in his pick-up truck when stopped by
the police. The court found Husband’s testimony incredible.
Because Love Concrete was not being operated in any
aboveboard business fashion, but was in large part a cash
operation in which taxes were not being paid and tax
returns were not being filed, the court (as it acknowledged) had very little before it to use to value the business. Without question, however, the business had (and
has) a value, is marital property, and is titled in
Husband’s name alone.
If the court were to punt on the issue, and merely
allow Love Concrete to go to Husband by title, Husband
would benefit from his improprieties. Recognizing this,
the court reached a value based on extrapolation from
credited testimony and evidence about the value of the
hard assets of the company.
As noted, Ray, Jr. [an adult], testified that Husband’s
response to Ray, Jr.’s suggestion that Husband take a job
which was advertised at a salary of $85,000 to $100,000
per year, was that Husband could not “survive” on that
income. Crediting the testimony, the court reasoned that
Husband was earning at least $100,000 per year from
Love Concrete, and that the value of the company had to
be at least a sum that would generate a yearly income of
$100,000. Using a 7% rate of return, the court calculated
the amount that would generate $100,000 a year in
income, and determined that was the present value of the
company (not including the hard assets).
This was not, as Husband argues, a “capitalization of
earnings” or “excess earnings” methodology. The court
determined, using present value analysis, that to generate an income of at least $100,000 a year for Husband,
the earnings value of Love Concrete had to be $680,000.
We acknowledge that this was a rather unorthodox
method for valuing the business. Nevertheless, given the
highly unusual circumstances, we agree with the trial
court’s decision. We note as well that evidence, not used
by the court in its analysis, nevertheless supports the
court’s conclusion or at least would render any error
harmless.
Husband testified in his deposition that Love
Concrete’s tangible assets were worth $1.5 million.
Husband assigned a value to the Rosewick Shop of $1 million, resulting in a $500,000 value assigned to other tangible assets. Thus, at least $500,000 of the $680,000 valuation could have been found based on Husband’s acknowledgments in his deposition testimony.
In addition, Husband testified in his deposition that
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in 2008 Love Concrete had invoiced $3.2 million, of which
$2 million was to the company with which it later lost its
contract. Even if by 2012 Love Concrete was billing only
15% of the $1.2 million it had billed to other clients, that
would amount to $180,000. That figure, combined with
the $500,000 in hard assets that were not factored in,
would add up to $680,000, the number the court arrived
at.
We agree with Husband, however, that the trial court
made a mathematical error. The sum necessary to generate $100,000 per year, invested at 7%, is not $1,480,000,
as the court found. Rather, the sum is $1,428,571.40.
Thus, the court should have found the value of Love
Concrete was $628,571.40, not $680,000. We shall remand
the case to the trial court to adjust the monetary award
accordingly.
II. Corvette
During the separation period, Husband sold the jointly titled Corvette for $34,000. By finding that Husband
used the proceeds to satisfy marital debt, the court
implicitly rejected Wife’s assertion that the value of the
Corvette was dissipated. Because the sale did not constitute dissipation, the court should not have included the
$34,000 as extant marital property and its value should
not have been considered in granting a monetary award.
See FL § 8-205(a).
III. Mathematical Errors
Husband contends the trial court made two additional
mathematical errors that resulted in an overstatement of
the value of the marital property by $7,000. We agree
that these calculations should be corrected on remand.
CONCLUSION
We vacate the Amended Judgment with respect to the
monetary award only, and remand for the sole purpose of
making the corrections specified and issuing a monetary
award in accordance with those corrections. All other
aspects of the Amended Judgment are affirmed.”
Slip op. at various pages, citations and footnotes omitted.

Barbara Ann Stewart v. James Edward Stewart*
DIVORCE: PRENUPTIAL AGREEMENT: OVERREACHING
TEST
CSA No. 0249, Sept. Term 2011. Opinion by Krauser, C.J. Filed
Aug. 22, 2013. Unreported. Appeal from Charles County.
Affirmed. RecordFax #13-0822-02, 27 pages
Given the wife’s knowledge of her husband’s financial condition before marriage, a prenuptial agreement that omitted one
asset and did not specify the value of the listed assets nevertheless satisfied the substantive prong of the “overreaching” test;
and, even assuming it did not, the agreement would pass the
procedural prong because the benefit to the wife was commensurate with what she relinquished and she entered the agreement “freely and understandingly.”
“Before appellant Barbara Ann Stewart married
James Edward Stewart in 1988, she signed a prenuptial
agreement, prepared by Mr. Stewart’s attorney. In that
agreement, she waived any interest in certain enumerat-

ed items owned by Mr. Stewart. Twenty-one years later,
Mr. Stewart filed a divorce action requesting, among
other things, enforcement of the prenuptial contract. Ms.
Stewart filed an answer questioning whether the agreement was valid and enforceable. The circuit court held it
was both.
After the court granted Mr. Stewart a divorce, Ms.
Stewart noted this appeal, challenging the decision to
uphold the prenuptial agreement.
Discussion
I.
Ms. Stewart contends Mr. Stewart did not fully,
frankly, and truthfully disclose the value of his property.
The agreement did not mention Mr. Stewart’s ownership
of an IRA. Nor did it indicate monetary values for the
assets listed therein.
Because she did not have actual knowledge of the
value of Mr. Stewart’s assets, Ms. Stewart claims, relying
on Ortel v. Gettig, 207 Md. 594 (1955), that the agreement was invalid.
A prenuptial agreement is a contract, Cannon v.
Cannon, 384 Md. 537, 553 (2005). A confidential relationship is “presumed to exist as a matter of law”
between the parties to that kind of agreement. Id. at 572.
The proponent must show there was no “overreaching,”
id. at 568, in “the result of the agreement or in its procurement.” Hartz v. Hartz, 248 Md. 47, 57 (1967).
In the absence of full, frank, and truthful disclosure,
“adequate knowledge” of what that disclosure would
have revealed “may serve as a substitute.” Id. at 57;
accord Cannon, 384 Md. at 574. “Adequate knowledge
[is] knowledge of the existence of the assets subject to
the waiver and knowledge of what those assets are worth
in sum so that the attacking party may be found to know
what it is he or she is waiving.” Cannon, 384 Md. at 57374 n.21.
If, however, there is neither full, frank, and truthful
disclosure nor “actual knowledge,” and if “the allowance
made to the one who waives is unfairly disproportionate
to the worth of the property involved at the time the
agreement is made,” validity “must be tested by other
standards.” Hartz, 248 Md. at 57-58.
The Court of Appeals has set forth a two-pronged
test, derived from the definition of “overreaching” itself,
which requires the court to ask, first, “was the benefit to
[the party attacking the agreement] commensurate with
that which she relinquished so that the agreement was
fair and equitable under the circumstances,” and, second,
“did the subsequent would-be repudiator of the contract
enter into the agreement freely and understandingly.” Id.
Accord Cannon, 384 Md. at 568-69.
The first prong of this test addresses substantive fairness of the agreement, while the second addresses the
manner in which assent was obtained, the “procedural
prong.”
Although the agreement does not reach the heights of
a full, frank, and truthful disclosure of all of Mr.
Stewart’s assets, it does, with one minor exception
(amounting three percent of his total assets), set forth
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all of Mr. Stewart’s assets. Given the number and nature
of those assets, it would have surely alerted Ms. Stewart
that she would be waiving any claim she might have to
assets worth thousands of dollars.
Nor can Ms. Stewart rely on any claim that she did
not review the agreement, as the court found “she read
through” the prenuptial agreement; she “knew what it
said”; and she “was familiar with” the “major assets that
the document list[ed].”
We further note that Ms. Stewart lived with Mr.
Stewart for a year before signing the agreement and
through his difficult divorce. Her knowledge of at least
some of his assets was to be expected. That those assets
were of substantial worth was not only attested to by her
own knowledge but also by the very fact that Mr. Stewart
wanted to insulate them from any claim she might have
to them.
In short, the agreement plus Ms. Stewart’s actual
knowledge of Mr. Stewart’s principal assets put her on
notice that she was, in fact, about to execute a waiver of
any claims she might have to substantial assets.
Nonetheless, out of an abundance of caution, we shall
turn to the two-pronged “overreaching” test.
— Substantive Prong
The substantive prong of the “overreaching” test is
whether the benefit to the waiving party is “commensurate with that which she relinquished so that the agreement was fair and equitable under the circumstances.”
Hartz, 248 Md. at 58. The agreement did not require Ms.
Stewart to waive alimony or her right to a monetary
award. The marriage also conferred upon Ms. Stewart
potential economic benefits of a substantial nature, namely, the right to receive alimony and a monetary award.
There was a sufficient factual basis for the circuit
court’s holding that the agreement was “fair and equitable under the circumstances.” Id.
— Procedural Prong
We turn next to the procedural prong of the test:
whether “the subsequent would-be repudiator” entered
into the agreement “freely and understandingly.” Hartz,
248 Md. at 58.
When Ms. Stewart and Mr. Stewart met, she was a single, twenty-six-year-old high school dropout, working for
minimum wage, whose principal asset was a car worth
$500; he was a married, twenty-four-year-old high school
graduate, with three children, who earned “around
$100,000 a year” and had a net worth of some $2.5 million through his construction business and investments.
Mr. Stewart insisted upon a prenuptial agreement and
presented it to Ms. Stewart four days before the wedding. Ms. Stewart said Mr. Stewart told her to “sign it” or
else “he wasn’t gonna marry [her].” She complied
because, as she put it: “I felt, you know, I love him, I
cared about him, so I signed it.” That admission led the
court to conclude: “the substance of the agreement …
didn’t matter an awful lot to her because her position
was she loved him, she was gonna marry him regardless.”
She maintained she signed the agreement fifteen minutes after it was presented to her.
The circuit court did not err in concluding that Ms.
Stewart “elected not to” seek professional advice. Md.

Rule 8-131(c). “She chose to sign” the prenuptial agreement, or, in other words, entered into the agreement
“freely.” Hartz, 248 Md. at 58.
As to whether Ms. Stewart also entered into the
agreement “understandingly,” Hartz, 248 Md. at 58, the
circuit court found: “she read through the thing”; she
“knew what it said”; “was familiar with” the “major
assets that the document lists”; admitted being “aware of
the farm on 231”; she was “aware of the concrete business” and where it was located. The court found, in
effect, that Ms. Stewart entered into the agreement
“understandingly.”
In any event, given the finding that Ms. Stewart
would have signed the agreement regardless of the circumstances of its formation, she may not now claim she
was prejudiced by any purported lack of information.
Hartz, 248 Md. at 58 (if attacking party is not prejudiced
by lack of information, he or she may not repudiate
prenuptial agreement on that basis).
Both the substantive and procedural prongs of Hartz’s
“overreaching” test have been met.
II.
Ms. Stewart contends that the agreement in question
was unconscionable, “clearly one-sided” and “disproportionate to the advantage of” Mr. Stewart, and she signed
it “without valuable consideration or understanding of
what rights she was waiving.”
Having just determined there was no overreaching,
we may conclude, on that ground alone, that the prenuptial agreement was not unconscionable.
Moreover, there was no basis upon which the circuit
court could have found procedural or substantive unconscionability, based upon what Ms. Stewart has alleged.
Ms. Stewart has never alleged that Mr. Stewart deceived
her into signing, and she concedes she never attempted
to bargain over its terms, though she had four days to do
so. There was no procedural unconscionability.
The agreement did not preclude alimony or a monetary award upon divorce. Her waiver of interest in certain enumerated properties, owned by Mr. Stewart, hardly amounts to substantive unconscionability.
We find further support for this conclusion in Martin
v. Farber, 68 Md. App. 137 (1986), the leading Maryland
authority applying the doctrine of unconscionability to
the subject of prenuptial agreements.”
Slip op. at various pages, citations and footnotes omitted.

Lydia Sullivan v. John Sullivan Jr.*

DIVORCE: USE AND POSSESSION: ‘FAMILY HOME’
DEFINED
CSA No. 1221, Sept. Term 2010. Opinion by Woodward, J.
Filed Aug. 14, 2013. Unreported. Appeal from Howard County.
Affirmed in part, reversed in part. RecordFax #13-0814-01, 23
pages.
Because the parties had no minor children, none of their
jointly owned residential property met the statutory definition
of a “family home” subject to a use and possession order.
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“Lydia Sullivan, appellant, filed a complaint for
absolute divorce against John Sullivan, Jr. The Circuit
Court granted a judgment of absolute divorce and
awarded, among other things, use and possession of all
of the parties’ marital real properties, owned as tenants by the entirety (“T/E properties”), to appellee for
a period of two years. The court denied appellant’s
requests for alimony and attorney’s fees.
DISCUSSION
A. Use and Possession of the Parties’ T/E
Properties
Appellant contends there was no basis in law for
the court’s award of use and possession of the parties’
T/E properties to appellee.
“Family home” is defined in §8-201 as real property
that:
(i) was used as the principal residence of the parties when they lived together;
(ii) is owned or leased by 1 or both of the parties
at the time of the proceeding; and
(iii) is being used or will be used as a principal residence by 1 or both of the parties and a child.
In the instant case, both children of the parties are
emancipated. Consequently, none of the parties’ real
properties constitute a family home under F.L . §8-201.
Without a family home, there is no authority under F.L.
§8-208 for the trial court to grant a use and possession
award.
Nevertheless, appellee argues that the trial court
had the authority to award use and possession pursuant to F.L. §8-202, which empowers courts to
“resolve any disputes between the parties with respect
to the ownership of real property” and to “order a partition or sale instead of partition and a division of the
proceeds.” We disagree.
F.L. § 8-202 is not applicable for two reasons. First,
the order does not explicitly require a sale. The court
merely ordered that after the two-year use and possession period, “upon petition of either party the Court
may appoint a trustee to sell and dispose of the properties that remain jointly titled.” Second, even if we
were to construe the order as requiring a sale, the
order also expressly awards appellee the use and possession of the T/E properties for a period of two years.
There is no language in F.L. §8-2 02 that authorizes
this kind of award.
At oral argument before this Court, appellee suggested that the court’s general equity power entitled
the trial court to award exclusive use and possession
of marital real property. This argument was not included in appellee’s brief and is therefore waived. See Md.
Rule 8-504(a)(6).
Even if preserved, equity does not authorize a trial
court to award exclusive use and possession of jointlyowned, marital real property. “Equity will not act in
direct contravention of a rule of the common law.”
Hyman Ginsberg, Equity Jurisprudence and Procedure
in Maryland, at 8 (1928). Furthermore, equity jurisdiction exists to remedy a wrong. Manning v. Potomac
Elec. Power Co., 230 Md. 415, 421 (1963). In the case
sub judice, there was no wrong requiring a remedy.

The trial court attempted to give the parties an opportunity to maintain their properties for two years so
that the properties’ values might rise. Although the
purpose was laudable, there is no authority for the
court to base such award on the exercise of its inherent equity power.
Appellee also cites to Cote v. Cote, 89 Md. App. 729
(1992). In Cote, we did not address the issue of
whether a court can grant exclusive use and possession of real property held as tenants by the entirety to
one spouse after a divorce without there being a family home. Accordingly, Cote does not inform or control
our analysis in the case sub judice.
Finally, the circuit court relied on Wassif v. Wassif,
77 Md. App. 750 (1989). That reliance was misplaced.
Wassif involved only a refusal by the court to order an
immediate sale, whereas here the trial court awarded
use and possession of all of the T/E properties to
appellee for a period of two years. The trial court
clearly went beyond simply denying the “immediate
sale” of the T/E properties, and therefore Wassif is
inapposite.
In sum, we hold that a trial court, at the time of
the issuance of a judgment of absolute divorce, can
enter an award of use and possession of real property
held as tenants by the entirety to one party only under
the authority of, and pursuant to the conditions specified in, F.L. §§ 8-201, -206 and -208. There is simply no
case law or statutory authority, apart from F.L. §§ 8201, -206 and -208, that authorizes a court to make
such a use and possession award.
Moreover, to do otherwise would result in an
abridgement of the common law rights of a co-tenant
of real property. Because none of the T/E properties in
the instant case qualifies as a family home under F.L. §
8-201, the trial court did not have the legal authority
to grant the use and possession of such properties to
appellee for two years after the entry of the judgment
of absolute divorce.
B. The Denial of Alimony Award to Appellant
The trial court in the instant case rendered an
extensive oral opinion resolving all of the issues presented by the parties in 48 pages of trial transcript.
Regarding appellant’s request for alimony, the trial
court expressly considered, and made factual findings
regarding, each of the required factors under F.L. § 11
-106(b) and (c).
We hold that the trial court did not err or abuse its
discretion in denying appellant’s request f or an award
of alimony.
C. The Denial of Attorney’s Fees
Appellant contends that the circuit court erred in
denying appellant attorney’s fees.
In light of the court’s findings that (1) both parties
share similar financial situations, and (2) both offered
reasonable positions in the divorce proceeding, we see
no abuse of discretion in denying appellant an award
of attorney’s fees.”
Slip op. at various pages, citations and footnotes omitted.
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Shirley White et vir. v. Rose George et vir.

CINA: MODIFICATION OF NON-RELATIVE CUSTODY:
MATERIAL CHANGE IN CIRCUMSTANCE
CSA No. 2160, Sept. Term 2012. Opinion by Thieme, Raymond
G., Jr., retired, spec. assigned. Filed Aug. 19, 2013. Unreported.
Appeal from Baltimore City. Affirmed. RecordFax #13-0819-01,
17 pages.
A mother who filed a complaint for custody two months
after the juvenile court had awarded custody to the child’s longtime foster parents, terminating the CINA proceedings, failed to
show that there had been a material change in circumstances
since that hearing; and, as there was no material change in circumstances, the court was not obligated to consider whether
modification of custody would be in the child’s best interest.
“On March 27, 2008, Shirley White (M rs. White)
gave birth to daughter, who was born cocaine exposed.
[fn1: Mrs. White met and married Mr. White in
2010––two years after daughter was born]. As a result,
daughter was committed to the Baltimore City
Department of Social Services (DSS). Immediately after
daughter’s birth, DSS placed daughter in the care of
Ron and Rose George, who lived next door to Mrs.
White. The Georges have raised daughter since her
birth, and daughter calls the Georges “mommy and
daddy.”
On March 11, 2010, daughter was adjudicated to be a
Child in Need of Assistance and placed into the custody
and guardianship of the Georges.
On M ay 25, 2010, a Review Hearing was held, and
the juvenile court entered an order maintaining the
Georges’ custody of daughter. Although represented by
counsel, Mrs. White failed to attend this proceeding.
In fall 2011, a Review of the Order of Custody and
Guardianship was heard. Mrs. White was represented by
counsel, but did not attend the proceeding. On
November 2, 2011, the juvenile court once again entered
an order maintaining the Georges’ custody of daughter.
As part of the order, the juvenile court terminated its
jurisdiction, ruled that DSS no longer had any obligations and responsibilities to daughter, and all parties
agreed to waive any right they may have had to note an
exception to the order’s immediate passage.
On December 22, 2011, Mr. and Mrs. White, appellants, filed a complaint for custody in Circuit Court.
Following a bench trial, the court denied appellants’
complaint for custody.
We hold that the court did not abuse its discretion in
concluding that no changes in material circumstances
occurred. Accordingly, we affirm the court’s decision.
Because the court was not obligated to assess whether
it was in daughter’s best interest to live with the
Whites, we shall not address the merits of [that] question.
Additionally, appellants’ remaining questions––three,
four, five, and six –– are without merit. We note that
question three, whether Mrs. White’s constitutional
rights were violated, is beyond the scope of the case

before us. As the court noted in its holding, the presumption that a child’s best interest is to be in the custody of his or her biological parent was previously
rebutted when daughter was found to be a CINA.
DISCUSSION
Appellants argue that the court “reached the erroneous and illogical conclusion that there had been no
material change of circumstances.” Appellants highlight
that Mrs. White has quit using drugs, is employed, and is
in a committed relationship. As a result, appellees continue, “it simply made no sense to conclude that there
was no material change in these circumstances.” We disagree.
Although custody orders “must be afforded some
finality,” they, nevertheless, may be modified if a material change of circumstances is established. McCready v.
McCready, 323 Md. 476, 481 (1991); Barret v. Ayres,
186 Md. App. 1 (2009). Thus, “[w]hen presented with a
request for a change of, rather than an original determination of, custody, courts employ a two-step analysis.”
McMahon v. Piazze, 162 Md. App. 588, 593-94 (2005).
The first step is to ascertain whether a material change
of circumstances occurred. If the court finds a material
change of circumstances, it then moves to the second
step, which is to “consider the best interests of the
child as if the proceeding were one for original custody.”
Id. at 594. Moreover, “[t]he burden is on the moving
party to show that there has been a material change in
circumstances since the entry of the final custody order
and that it is now in the best interest of the child for
custody to be changed.” Gillespie, 206 Md. App. at 17172.
Here, appellants did not meet their burden in showing a change of material circumstances. During the second Review of the Order of Custody and Guardianship
proceedings [in fall 2011], Mrs. White had already taken
significant steps to change her life. The record of the
hearing indicates that Mrs. White had quit using drugs,
resided in a large home, and was in a stable marriage. In
other words, she is raising the exact arguments used in
the previous custody hearing. Based on these facts, as
well as Mr. White’s testimony acknowledging that Mr.
and Mrs. White believed that they would get a better
result in the circuit court, we infer that appellants are
merely attempting to re-litigate the earlier custody
determination. See Wagner v. Wagner, 109 Md. App. 1,
30 (“In the limited situation where it is clear that the
party seeking modification of a custody order is offering
nothing new, and is simply attempting to relitigate the
earlier determination, the effort will fail on that ground
alone.”), cert. denied, 343 M d. 334 ( 1996).
Finally, as we noted above, when reviewing a custody
order, the court must engage in a two-step process.
Gillespie, 206 Md. App. at 170. “[U]nless a material
change of circumstances is found to exist, the court’s
inquiry ceases.” Wagner, 109 Md. A pp. at 28. The court
found no material change in circumstances, and, as a
result, the court was under no obligation to determine
whether it was in daughter’s best interest to live with
the Whites.”
Slip op. at various pages, citations and footnotes omitted.

M A R Y L A N D F A M I L Y L A W M O N T H L Y • O C T O B E R 2 0 1 3 23

TOPIC INDEX
* Indicates full text reprint in current supplement; boldface indicates published opinion

In re: Adoption/Guardianship of Jy’asia and J’Shawn A.*(Md.App.)(Unrep.)......................................10
ADOPTION/GUARDIANSHIP: TERMINATION OF PARENTAL RIGHTS: CLEAR AND CONVINCING EVIDENCE

Frederic Gussin v. Marcy Gussin*(Md.App.)(Unrep.)..............................................................................9
CHILD SUPPORT: CALCULATION: CUSTODIAL PARENT’S PRE-TAX INCOME

In re: Alicia D.*(Md.App.)(Unrep.).........................................................................................................11
CINA: CHANGE IN PERMANENCY PLAN: LIKELIHOOD OF FURTHER NEGLECT OR ABUSE

In re: Alton M.*(Md.App.)(Unrep.).........................................................................................................12
CINA: CLOSURE OF CASE: TRANSFER OF PLACEMENT

Shirley White et vir. v. Rose George et vir.*(Md.App.)(Unrep.)..............................................................22
CINA: MODIFICATION OF NON-RELATIVE CUSTODY: MATERIAL CHANGE IN CIRCUMSTANCE

In re: Ella A.*(Md.App.)(Unrep.)............................................................................................................15
CINA: PERMANENCY PLAN: REQUEST FOR CONTINUANCE

In re: De’Asha E*(Md.App.)(Unrep.).....................................................................................................14
CINA: REMOVAL: CORPORAL PUNISHMENT

In re: Adoption/Guardianship of Tracy K.* (Md.)(Rep.).......................................................................2
COURTS: ORPHANS’ COURT: JURISDICTION

Stephanie Knarr v. Kirby Bowling*(Md.App.)(Unrep.)..........................................................................17
CUSTODY: BEST INTEREST ATTORNEY: COMPENSATION

Abayomi Ishola v. Khafilat F. Adewole*(Md.App.)(Unrep.)...................................................................16
CUSTODY: SOLE LEGAL AND PHYSICAL CUSTODY: INABILITY OF PARTIES TO COMMUNICATE

Eduardo M. Griffin v. Sharri A. Fultz*(Md.App.)(Unrep.).......................................................................8
DIVORCE: ALIMONY: PREMATURE APPEAL

James J. Flamish v. Carol D. Flamish*(Md.App.)(Unrep.)......................................................................7
DIVORCE: ALIMONY: TERMINATION

Stephen Burnett v. Cereta Spencer*(Md.App.)(Unrep.)............................................................................6
DIVORCE: ALIMONY AND CHILD SUPPORT: MODIFICATION

Gary Hiltz v. Melissa Hiltz* (Md.App.)(Rep)..........................................................................................1
DIVORCE: INDEFINITE ALIMONY: PERMANENT DISABILITY

Ray Charles Love v. Renatta Marie Love*(Md.App.)(Unrep.)...............................................................18
DIVORCE: MARITAL PROPERTY: CALCULATION OF BUSINESS VALUE

Barbara Ann Stewart v. James Edward Stewart*(Md.App.)(Unrep.).....................................................19
DIVORCE: PRENUPTIAL AGREEMENT: OVERREACHING TEST

Lydia Sullivan v. John Sullivan Jr.*(Md.App.)(Unrep.)..........................................................................20
DIVORCE: USE AND POSSESSION: ‘FAMILY HOME’ DEFINED

In re: Ryan W. (Md.) (Rep)......................................................................................................................1
SOCIAL SECURITY: OASDI BENFITS: OFFSET FOR COST OF CARE

24 M A R Y L A N D F A M I L Y L A W M O N T H L Y • O C T O B E R 2 0 1 3

CASE INDEX
* Indicates full text reprint in current supplement; boldface indicates published opinion

Stephen Burnett v. Cereta Spencer*(Md.App.)(Unrep.)...........................................................................................................................6

James J. Flamish v. Carol D. Flamish*(Md.App.)(Unrep.).....................................................................................................................7

Eduardo M. Griffin v. Sharri A. Fultz*(Md.App.)(Unrep.)......................................................................................................................8

Frederic Gussin v. Marcy Gussin*(Md.App.)(Unrep.).............................................................................................................................9

Gary Hiltz v. Melissa Hiltz* (Md.App.)(Rep).........................................................................................................................................1

In re: Adoption/Guardianship of Jy’asia and J’Shawn A.*(Md.App.)(Unrep.).....................................................................................10

In re: Adoption/Guardianship of Tracy K.* (Md.)(Rep).......................................................................................................................2

In re: Alicia D.*(Md.App.)(Unrep.)........................................................................................................................................................11

In re: Alton M.*(Md.App.)(Unrep.)........................................................................................................................................................12

In re: De’Asha E*(Md.App.)(Unrep.)....................................................................................................................................................14

In re: Ella A.*(Md.App.)(Unrep.)...........................................................................................................................................................15

In re: Ryan W. (Md.)(Rep.).....................................................................................................................................................................1

Abayomi Ishola v. Khafilat F. Adewole*(Md.App.)(Unrep.)..................................................................................................................16

Stephanie Knarr v. Kirby Bowling*(Md.App.)(Unrep.).........................................................................................................................17

Ray Charles Love v. Renatta Marie Love*(Md.App.)(Unrep.)..............................................................................................................18

Barbara Ann Stewart v. James Edward Stewart*(Md.App.)(Unrep.)....................................................................................................19

Lydia Sullivan v. John Sullivan Jr.*(Md.App.)(Unrep.).........................................................................................................................20

Shirley White et vir. v. Rose George et vir.*(Md.App.)(Unrep.)............................................................................................................22

Subscribe today!
_____ Please send me Maryland Family Law Monthly for one year at the
price of $408.10 ($385 plus $23.10 MD sales tax).
_____ Bill me.
_____ Payment enclosed (please make checks payable to Maryland Family
Law Monthly).
Name(s): ____________________________________________________________
Firm/Agency: ________________________________________________________
11 E. Saratoga Street
Baltimore, MD 21202

Address: _____________________________________________________________
City/State/Zip: _______________________________________________________
Phone: ______________________________________________________________
Email: _______________________________________________________________
If exempt from sales tax, please provide state
sales tax exemption certificate serial number:#____________________________

H901

