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First love, then
marriage, then
the pink slip
The right to marry is not so fundamental that it permits a woman to wed
an incarcerated gang member and
retain her job as a police officer, the
Court of Special Appeals held this
month.
The decision affirms the firing of
Meredith Cross for violating a
Baltimore Police Department General

....................................................
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No end to alimony,
CSA tells pensioner
Non-modification clause trumps claims
of intervening disability, destitution
The next time you draft a separation agreement that includes alimony, think of John and Sharon Bradley.
The Bradleys had been married
for nearly 19 years when they decided to divorce in 1985. Over the years,
they amended their separation and
property settlement agreement
twice, most recently in 1998.
The 1998 amendment specified
that John would pay alimony of
$2,233 on the first of each month
until one of them died or Sharon
remarried.
Also, “under no circumstances”
would the agreement be subject to

modification by the court, with one
exception: if Sharon became so disabled she could not work in the
teaching or clerical fields.
But what would happen if John
could not work?
On that point, the agreement was
silent. And according to John, that’s
exactly what happened.
In September 2011, he filed a petition to terminate alimony, claiming
he was permanently disabled, could
not work and had filed for Chapter 7
Bankruptcy. His only income, John

Order that prohibits officers from
making personal contacts with persons of questionable character.
Cross challenged her termination
on First Amendment grounds, citing
the Freedom of Association clause.
While most such challenges are
brought under the Due Process clauses of the Fifth or Fourteenth
Amendments, the same analysis
applies, the Court of Special Appeals
noted, citing the U.S. District Court’s
decision in Wolford v. Angelone, 38
F.Supp.2d 452 (W.D.Va.1999).
Laws that directly abridge the right
to marry or to intimate association are
subject to strict scrutiny, Judge Robert

Zarnoch wrote for the Court of Special
Appeals. However, “indirect intrusions” on that right are subject to reasonable regulation. Zablocki v.
Redhail, 434 U.S. 374, 386–87 (1974).
The court determined that the
BPD’s General Order was the latter.
The department neither prevented
Cross from associating with Carlito
Cabana nor from marrying him; nor
did it force her to obtain a divorce
after learning about their marriage.
Cross served as a police officer
from 2004 until 2010. Two years before
she joined the force, she started writ-
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No bright line on stays of TPR
Judges can permanently strip parents of their rights to their children
even while the parents are appealing
an order in the underlying foster-care
action, Maryland’s top court has held.
The Court of Appeals found the trial
judge did not abuse her discretion by
terminating the parental rights of
Jayden G.’s mother while a challenge
to the change in the boy’s permanency
plan, from reunification with her to
adoption by a nonrelative, was pending in the CINA case.
“The parent does have the right to
appeal a permanency plan of adoption,
but that right is not absolute,” Judge
Sally D. Adkins wrote for the high
court. “The paramount concern here is
the child’s best interests. Neither automatic stays [of termination of parental
rights orders] nor routine denials of
motions account for that. Only the
exercise of sound discretion does.”
Although the decision was disappointing for the mother involved, her
attorney said the court’s reasoning
could help other parents.
“Now trial courts will know that
they have the discretion to stay a TPR,”
Assistant Maryland Public Defender
Nenutzka C. Villamar said. “This is a
good ruling for future litigants.”
Assistant
Maryland
Attorney
General Ann M. Sheridan, who argued
on behalf of the Montgomery County
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Department of Health and Human
Services, said the decision “makes
clear that the critical consideration in
making both procedural and substantive decisions is the best interest of the
child. That is a consideration the court
has emphasized in many of its recent
cases.”
Jayden was placed in foster care in
2009, at the age of 16 months. His permanency plan was changed to nonrelative adoption in May 2011.
The mother, Jennifer S., appealed
that change, while the department
began proceedings to terminate
parental rights.
Judge Katherine D. Savage issued
the TPR order on Dec. 21, 2011, and
denied Jennifer S.’s motion to delay
the effect of her order while the CINA
appeal was pending.
The Court of Special Appeals
reversed the permanency plan decision on Jan. 19, 2012. Jennifer S. then
appealed the TPR order and the denial
of her motion to stay. The Court of
Special Appeals affirmed both rulings
in August 2012, leading to the mother’s
petition to the Court of Appeals.
In Re: Adoption/Guardianship of
Jayden G., CA No. 84, Sept. Term 2012.
Reported. Opinion by Adkins, J.
Argued May 6, 2013. Filed July 16,
2013. RecordFax #13-0716-20 (63
pages).
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Monthly Memo
• Legal Aid wins CINA
renewal. Maryland Legal Aid
has won an indefinite extension
of its state contract to represent children in CINA cases.
The
contract,
with
the
Department
of
Human
Resources, was set to expire
Aug. 31. DHR sought just a sixmonth extension, but the Board
of Public Works voted to renew
the contract for up to two
years. It also told Secretary Ted
Dallas to review DHR’s procurement practices to make
sure it is not putting costs
ahead of quality when it comes
to legal services. The renewal
delighted Legal Aid Executive
Director Wilhelm Joseph, but
angered
private
practice
lawyers,
like
Stephanie
Franklin and Darlene A.
Wakefield, who said they could
provide equivalent or better
service at lower cost.
• Business complaints lead
to family lawyer’s disbarment. A Prince George’s
County-based lawyer who bills
herself as “principal and
founder of the Maryland Family
Law Group, Law Center for
Families, Davy Law Firm P.C.”
was immediately disbarred by
the Court of Appeals on Sept. 5,
one day after it heard her case.
Michelle H. Davy, 52, was admitted to the Maryland Bar in 1996.
She opened her firm in May
2008. Bar Counsel petitioned for
sanctions after receiving complaints from two clients, one
involving an employment-law
dispute and the other a business
bankruptcy. Davy’s website,
mdfamilyforall.com, has been
suspended.
• Save the date: The MSBA’s
14th Solo and Small Firm
Conference will be held Nov. 15
at the BWI Hilton from 8 a.m.
until 1 p.m., with an optional
lunch and networking session
running until 2:30.
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Alimony
Continued from page 1

said, was a Social Security benefit of
$2,110 a month — $123 dollars less than
his alimony payment to Sharon.
Under the circumstances, John said,
continuing his obligation would be
“harsh and inequitable.”
He cited Family Law §11-108, which
provides that, “unless the parties agree
otherwise,” alimony terminates on (1)
the death of either party, (2) the remarriage of the recipient, or (3) “if the court
finds that termination is necessary to
avoid a harsh and inequitable result.”
Sharon argued that §11-108 did not
apply because the parties had, in fact,
agreed otherwise. The Montgomery
County Circuit Court agreed with her
and dismissed John’s motion.
John, however, said the case should
be governed by a 2003 decision of the
Court of Appeals, Moore v. Jacobsen.
In Moore, the top court looked at the
meaning of “agreed otherwise” as it
related to the §11-108(2), under which
the obligation automatically terminates
if the recipient remarries. The Court of
Appeals decided that a non-modification clause, by itself, was not enough to
counteract automatic termination by
operation of law in that situation.
Instead, the parties must specifically
agree that alimony would continue

Marriage
Continued from page 1

ing to her future husband, Cabana, who
was convicted of second-degree murder in 1998 and is serving a 30-year sentence.
On her application for employment,
Cross disclosed that she knew Cabana;
however, at the time they were not intimate.
That changed over the years, as
Cross frequently visited him in prison
and began identifying herself as his
wife. The couple eventually did marry,
in April 2009.
On a visit in May 2009, Cross inadvertently presented someone else’s ID
card when she was entering the prison.
When the correctional officer checking
her ID noticed it, Cross explained that
she was a police officer in Baltimore

after the recipient’s remarriage.
Since the concept of automatic termination upon remarriage was so
deeply entrenched in history and the
law, specificity “fosters certainty,
resolves ambiguity and reduces litigation,” Judge Irma S. Raker wrote for the
Court of Appeals in Moore.
John Bradley, though, wanted to
extend Moore to cover §11-108(3),
which is anything but an automatic termination provision; to the contrary, it
not only anticipates but requires court
involvement.
“Whether a result is harsh and
inequitable is a subjective determination,” wrote Raker, now retired and specially assigned to the panel in the
Bradleys’ appeal. “A trial court must
conduct a factual inquiry to reach such
a conclusion.”
Nor was history on John’s side,
Raker wrote, since there was no statute
allowing the court to terminate alimony
based on inequity until 1980. Earlier,
some courts would do so if they had
retained jurisdiction to modify alimony,
but not if the allowance was based on
the divorcing spouses’ agreement.
“Because the reasons for the brightline rule the Court of Appeals
announced in Moore are absent …,” the
court concluded, “we decline to expand
the Moore rule to cases in which the
payee spouse petitions the court to terminate alimony to avoid a harsh and

inequitable result.”
The case is John C. Bradley v.
Sharon M. Bradley, CSA No. 402, Sept.
Term 2012. RecordFax #13-0906-00 (10
pages). The reported opinion will be
reprinted in our October supplement
and is on our website now.

and must have accidentally kept the ID
card of someone she had arrested.
Prison officials then notified the
Baltimore Police Department that
Cross was visiting a known member of
the “DMI” gang in the facility.
A six-month internal investigation
was launched in May 2009. That July,
Cross officially notified her supervisor
of her marriage to Cabana. Ultimately,
the investigation led to her termination.
During the investigation, Cross was
allowed to visit Cabana in prison, call
him on the phone, and give him money,
the Court of Special Appeals noted. In
fact, all throughout her employment,
Cross maintained her relationship with
Cabana, and, consequently, her rights to
intimate association and to marry were
not violated, Zarnoch wrote, again citing Wolford.
Accordingly, the court applied a
rational-basis test — that is, it asked

whether there is a rational connection
between the regulation at issue and the
city’s “method of organizing its police
force, and the promotion of safety of
persons and property.” Kelley v.
Johnson, 425 U.S. 238, 247 (1976).
It found the BPD’s General Order is
rationally related to the Department’s
“clearly legitimate” goals of furthering
public trust of the police in the community, maintaining discipline within the
ranks of its force, and ensuring the safety of its employees.
The court found that termination of
Cross’ employment was supported by
substantial evidence.
The case is Cross v. Baltimore
Police Department, CSA No. 1290, Sept.
Term, 2011. Reported opinion by
Zarnoch, J., filed Sept. 3, 2013.
RecordFax #13-0903-02, 25 pages. The
opinion is also available on the
Maryland Judiciary’s website.

Drafting considerations
This case is especially interesting
because, as noted, the agreement
provided for the eventuality of the
recipient’s disability but not the
payor’s. The clause is detailed about
what would constitute proof of
Sharon’s disability, down to the doctors who would need to attest to it
(almost too specific on that point,
actually; what if they had died or
been kicked out of the profession?).
Non-modification clauses provide
finality and certainty, for both spouses. But the lesson of Bradley v.
Bradley is that life, health and fortunes change.
You can’t plan for everything, but
it’s reasonable to assume that some
things, like age and the infirmities
that go with it, are going to happen.
Going forward, Bradley will make it
hard to argue that they negate an
alimony obligation.
If you want the court to find such
a provision in your agreement, you
need to put it in there.
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Maintaining sibling relationships
in the foster care system
It is important to cultivate the
relationship between siblings while
they are in foster care,
Swapna Yeluri
because it can
Guest columnist
be a crucial factor in a child’s
support system. Pursuant to Fam.
Law §5-525.2 (a), siblings who are in
an out-of-home placement must be
placed together if it is in their best
interest. If siblings are not placed
together, their advocates can request
and the court can order the
Department of Social Services to
provide reasonable sibling contact
and visitation. Fam. Law §5-525.2
(b).
Many youth in foster care face
numerous disruptions in their lives,
including being placed in various
homes, changing schools, and intrusions by an influx of various
strangers. For many, siblings are the
one constant factor during this time
of change.
There are a plethora of explanations as to why siblings separated by
foster care do not have reasonable
contact with one another. They can
be anything from the difficulty of
arranging transportation to simple
miscommunication (or non-communication) of contact information and
other relevant facts to the current
caregivers.
For example, a brother and sister
were placed in two different homes.
The brother was placed with his
paternal relatives and the sister was
placed in a foster home. There were
significant lapses in their visitation
with each other and they did not
even have each other’s telephone
numbers. There were several contested hearings and meetings to
address the lack of contact between
the siblings. Finally, after more than
a year of no contact at all, a visitation schedule was developed, the
caregivers’ contact information was
exchanged, and arrangements for

transportation were made.
The siblings were initially very
excited to visit with one another.
After a couple of visits however, the
sister wanted to cease the visits
because she felt like her brother was
a stranger and they had nothing in
common. Would the siblings have
become strangers if the visits or
even telephone contact had
occurred with the monthly frequency required?
The outcome for another sibling
pair was more promising. Their
mother was deceased and they had
no other family members. This sister
and brother were in foster care for a
majority of their lives, in different
foster homes, but maintained their
relationship while in care. They had
weekly visits with each other and
spent holidays together at the homes
of their caregivers.
The sister aged out first. Since
then, she sister maintained her own
apartment, stayed employed, and
attended school. When the brother
aged out he was not in school, not
employed and had no support system except for his sister. She invited
him move in with her. His relationship with his sister gave him an
enduring and comprehensive support system well beyond what any
state agency could have provided.
For the brother, his sister’s support
saved him from a life of homelessness and quite possibly incarceration.
The Court of Special Appeals has
recognized that there is harm to siblings who do not receive sibling visits: “Young brothers and sisters need
each other’s strengths and association in their everyday and often common experiences, and to separate
them, unnecessarily, is likely to be
traumatic and harmful.” In re
Tamara R., 136 Md. App. 236, 257;
764 A.2d 844 (2000). As a result of
this recognition, the court supported
sibling visitation even over the

father’s objection. Id.
The extent to which siblings have
a right to visit is being developed
further in the Court of Appeals pursuant to a petition for certiorari in
the case of In re Victoria C., 208
Md.App. 87, 56 A.3d 338 (2012)
which is scheduled for argument on
Oct. 3.
It is of vital importance that professionals in child welfare nurture
sibling relationships and immediately address any barriers that arise. If
there is new contact information for
a sibling, child welfare professionals
should immediately relay the information to the other siblings. In addition, if the barrier is transportation,
community resources must be
researched and accessed to support
the sibling contact.
Sibling relationships are particularly important for children aging
out of foster care. Many are not
completely self-sufficient when, at
age 21, they automatically exit the
system. They may not have completed school, they may not be
employed, or they may have lived in
their own apartment for just a few
months. Having a relationship with
an older sibling can facilitate the
transition into adulthood.
Delays and failures in addressing
sibling contact have the potential to
create strains and emotional distance in sibling relationships. The
more physical and emotional space
that is created, the more the sibling
becomes a stranger instead of a family member. It is critical that child
welfare professionals are sensitive
to this issue and act promptly when
a child enters care to ensure that
sibling contact is maintained.

Swapna Yeluri is a Staff Attorney
in the Child Advocacy Unit in
Baltimore City at Maryland
Legal Aid.

M A R Y L A N D FA M I LY L AW M O N T H LY • S E P T E M B E R 2 0 1 3 5

6 M A R Y L A N D FA M I LY L AW M O N T H LY • S E P T E M B E R 2 0 1 3

UNREPORTED CASES IN BRIEF
Ed. note: Unreported opinions of the Court of Special Appeals are neither precedent nor persuasive authority. See Md. Rule 1-104.

Maria D. Benfield v.
Gregory M. Benfield*
DIVORCE: MONETARY AWARD: ALIMONY
CSA No. 0234, Sept. Term 2012. Unreported. Opinion by Meredith,
J. Filed July 18, 2013. Appeal from Baltimore County. Remanded in
part, without affirmance or reversal. RecordFax #13-0718-02, 18
pages.
The trial court erred in failing to set a payment schedule or
benchmarks for payment of the monetary award, and in denying
appellant indefinite alimony without first determining her maximum financial progress and what her husband’s earning capacity
would be at that time.
“The Circuit Court granted an absolute divorce to Maria
D. Benfield and Gregory M. Benfield. Wife seeks review of:
1) the timetable for payment of the monetary award; 2) the
failure to award indefinite alimony; 3) the award of child
support; and 4) the failure to award her attorney’s fees.
We remand for further proceedings regarding Wife’s first
and second questions.
DISCUSSION
A. The Marital Award
In its oral ruling, the court granted Wife a marital award
of $1,027,650 “[including] the $260,000 BECO 401-K Plan
which shall be divided pursuant to an Executed Qualified
Domestic Relations Order.”
Wife contends the court erred because it failed to set
forth a payment plan or schedule for payment of the marital
award. Wife argues that the court was required to include a
payment plan in its order, pursuant to Family Law Article §8
-205(b). On its face, nothing in §8-205 (b) requires the creation and imposition of a payment plan for a marital award.
Wife contends that Caccamise v. Caccamise , 130 Md.
App. 505 (2000), supports her argument.
This Court has noted that questions regarding payment
terms of a monetary award are within the discretion of the
trial judge. Thacker v. Hale, 146 Md. App. 203, 214 (2002)
Despite this broad discretion, we agree with the Wife that it
is important for the court to provide certainty whenever
possible in its resolution of marital disputes. Without some
sort of payment schedule, the parties cannot know for certain what is required for compliance with the court’s award.
Accordingly, pursuant to Rule 8-604(d)(1), we remand
the case to allow the trial judge an opportunity to further
consider this issue and establish an installment plan or set a
deadline for payment of the monetary award. On remand,
the court should provide the parties with objectively ascertainable benchmarks for compliance.
B. Alimony
In its oral ruling, the court discussed at length its findings as to alimony, [concluding]:
The Court does not consider this an indefinite alimony
case, as I do not find that the disparity in income or
lifestyle of the parties is unconscionable. While Gregory
Benfield does earn a comfortable income, … his assets are
being substantially reduced pursuant to his obligation to
pay the marital award. Likewise, Maria Benfield is receiving
a substantial marital award and has substantial skills and

qualification s to re-enter the work force at a marketable
age. Five years of alimony gives her sufficient time to
reestablish herself and have a substantial career for years
to come.
FL §11-106 (c) permits a court to award indefinite
alimony if the court finds: 1) that the party seeking alimony
will be unable to become self-supporting by reason of age or
disability; or 2) “even after the party seeking alimony will
have made as much progress toward becoming self-supporting as can reasonably be expected, the respective standards
of living of the parties will be unconscionably disparate.”
Wife argues that the latter subsection applies in this case.
Although we normally review a court’s findings regarding disparity by applying the “clearly erroneous” standard
of review, Solomon, supra, 383 Md. at 196, we are unable to
apply that standard in this case because the court did not
provide findings on key points.
The court considered all the §11-106(b) factors and
explained its findings as to each in determining the amount
of rehabilitative alimony to award. In its consideration of
whether or not to award indefinite alimony, however, the
court did not make any finding as to Wife’s maximum financial progress, nor did the court make any finding as to what
the Husband’s earning capacity will be at the point in time
when Wife will have made maximum financial progress. It
follows, then, that the court did not compare the parties’
future standards of living as of the time when Wife is projected to achieve maximum financial progress. Without making such a comparison, the court could not complete a proper analysis for making a finding of an unconscionable disparity or lack thereof. Clearly, there will be a large disparity
in the parties’ respective incomes. If the court concludes
that, under the circumstances of this case, the disparity —
despite its magnitude — is not unconscionable, the court
should set forth the facts that support that conclusion in
sufficient detail for us to review whether that conclusion is
clearly erroneous. We remand without affirming, reversing,
or modifying the judgment on the issue of alimony.
C. Child Support
Wife contends the court applied the wrong guidelines
and erred in imputing income to her.
FL §12-204 governs child support payments. However,
the guidelines do not apply when the combined monthly
incomes of the parents are above the maximum amount in
the statute.
Effective October 2010, the General Assembly amended
§12-204, with a higher upper limit of applicability. The present case remained an above-guidelines case after the 2010
amendment. Because this was an above-the-guidelines case,
the court had discretion to consider the needs of the children and Husband’s ability to pay.
As the guidelines do not control this case, the court was
at liberty to impute income to Wife if doing so was rational
and not an abuse of discretion. See Durkee v. Durkee, 144
Md. App. 161, 187 (2002). In light of Wife’s testimony that
she had pursued a teaching position with double the income
the court imputed to her, it was not an abuse of discretion
to impute the modest amount of income to Wife.
D. Attorney’s Fees

See
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U N R E P O R T E D C A S E S I N B R I E F Continued from page 6
Wife seeks approximately $130,000 in attorney’s fees,
pursuant to FL §§8-214 (divorce action) & 11-110 (alimony
proceedings). The factors are the same under either statute:
1) the financial resources and needs of both parties; and 2)
whether there was substantial justification for the action.
The circuit court’s determination is afforded great deference. Ridgeway v. Ridgeway, 171 Md. App. 373, 386-87.
Wife has failed to persuade us that the circuit court abused
its discretion.”
Slip op. at various pages, citations and footnotes omitted.

Shawn Carter v. Carolyn Ware*
CUSTODY: STAY-AWAY ORDER: OPPORTUNITY
TO BE HEARD
CSA No. 3030, Sept. Term, 2009. Unreported. Opinion by Kehoe, J.
Filed July 11, 2013. Appeal from Baltimore City. Affirmed.
RecordFax #13-0711-00, 20 pages.
The imposition of a stay-away injunction under FL §1-201(b) is
not subject to the extensive procedural requirements for protective
orders set forth in Maryland’s Domestic Violence Law, FL §4-501 et
seq.
“Shawn Carter appeals from an order enjoining him
from having contact with Carolyn Ware, the mother of one
of his children.
Carter supports this contention with several arguments
that we will group into two. First, Carter suggests that
Maryland’s Domestic Violence Law, FL §4-501 et seq. is a
comprehensive act by which the General Assembly set out
very specific requirements for notice, burden of proof and
duration of orders. Acknowledging that the circuit court in
this case entered the injunction pursuant to FL §1-201(b),
Carter asserts that he was entitled to procedural protections consistent with those set out in the Domestic Violence
Law. Second, he argues that the court was without jurisdiction to issue an injunction requiring him to stay away from
Ware as part of a contempt proceeding.
Finally, Carter asserts that the procedure followed by
circuit court in this case violated his constitutionally-protected rights to due process.
I. FL §1-201(b)(5) and the Domestic Violence Law
Carter concedes that §1-201 authorizes a circuit court to
“to protect a party to [a custody, visitation or support]
action from physical harm or harassment.” However, he
asserts that the General Assembly has also enacted a comprehensive statutory scheme addressing protective orders
against domestic violence, namely, FL §4-501– 4-512.1.
Carter cites to no case law, and we are aware of none, to
support his contention that the specific provisions of the
Domestic Violence Law were intended by the General
Assembly to circumscribe a court’s broad authority to issue
a “stay-away” order under §1-201.
A brief summary of the history of §1-201 and the
Domestic Violence Law is in order.
Although an equity court has long had authority to issue
injunctions as to property matters in family law proceedings, see, e.g., Ricketts v. Ricketts, 4 Gill. 105 (1846), this
authority was not traditionally considered to extend to the
protection of personal interests. In Kapneck v. Kapneck, 31

Md. App. 410 (1976), this Court held that a court in a
divorce action acted without authority when it enjoined a
husband from harassing his wife and children. Our analysis
culminated with a suggestion that the matter was one for
the General Assembly. In 1976, the Legislature amended
what was then Courts and Judicial Proceedings Article §3603 to add a subsection (b), the direct ancestor of today’s
§1-201(b)(5).
The Domestic Violence Law was enacted in 1980, in
response to growing societal concerns about domestic violence. The statute sets out detailed provisions for the
issuance of domestic violence orders. There are substantial
differences between the two statutes. While §1-201(b)
authorizes a court to issue an injunction to protect a party
to existing litigation, the Domestic Violence Law seeks to
protect a much broader class of persons and there is no
requirement for pending litigation. A domestic violence
order can be issued only when “abuse” has occurred; a court
can issue an injunction pursuant to §1-201(b)(5) to protect
a party against harassment. More significantly, a party who
violates a domestic violence order is subject to criminal
prosecution, FL §4-509, whereas an injunction pursuant to
§1-201(b)(5) must be enforced through the civil contempt
process.
In short, there are significant differences between an
injunction issued pursuant to §1-201(b)(5) and a domestic
violence order. We are confident that, when it enacted the
Domestic Violence Law in 1980, the General Assembly was
aware of the statutory predecessor to §1-201(b)(5), enacted
just four years previously. We have no basis to conclude that
the Legislature intended to limit a court’s authority to issue
an injunction under §1-201(b).
We are not convinced by Carter’s argument that the
stay-away order is improper because it has no expiration
date [citing §4-506]. This Court considered a similar argument in Davidson v. Seneca Crossing, 187 Md. App. 60
(2009). We found the argument unpersuasive.
II. Availability of Injunctive Relief
Carter contends the stay-away order was improperly
issued as an adjunct component of the disposition of the
constructive civil contempt action against him.
The problem with Carter’s argument is that the order he
claims is flawed — the May 21, 2009 order stating Carter
could purge his contempt by staying away from Ware — is
not before us. He appealed the order of September 18, 2009,
which vacated the earlier order and postponed disposition
of Carter’s contempt. The later order was explicitly issued
pursuant to the court’s equity powers under §1-201(b)(5),
not as a purge to civil contempt.
III. Due Process
The circuit court had the authority to enter a stay-away
order pursuant to §1- 201(b)(5). Moreover, the court has
the authority to issue an injunction at any stage in a civil
proceeding. Md. Rule 15-502(b). Nevertheless, the court’s
authority is constrained by the Due Process requirements of
both the United States and Maryland Constitutions. We
recently considered the interplay between a court’s authority to enter an injunction and the requirements for due
process in Riffin v. Baltimore County, 190 Md. App. 11, 3133 (2010).
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Carter contends the stay-away order is invalid because
it was entered before he was given notice and an opportunity to be heard.
Carter was on notice that the propriety of the stay-away
order would be a subject of the September 18, 2009 hearing.
He had an opportunity to be heard at that hearing. Although
Carter himself was not present, his attorney was.
Carter contends that, while he was aware the hearing
was going to address the stay-away order, he was not aware
of the allegations Ware would use. Ware, through counsel,
clearly articulated the basis for her request for an injunction, namely, the long history of Carter’s violent and threatening behavior toward her and others, behavior that is documented in the court’s file.
Under the unusual circumstances presented, the circuit
court did not err in entering the injunction.”
Slip op. at various pages, citations and footnotes omitted.

Calin Constantinescu v.
Annie Constantinescu*
DIVORCE: CONSTRUCTIVE DESERTION:
PROPERTY DIVISION
CSA No. 1935, Sept. Term 2010. Unreported. Opinion by Opinion
by Meredith, J. Filed Aug. 1, 2013. Appeal from Montgomery
County. Affirmed. RecordFax #13-0801-08, 17 pages
The grant of absolute divorce based on constructive desertion
was supported by evidence that Husband engaged in a persistent
pattern of conduct that was so demeaning to Wife’s self-respect as
to be intolerable. Having properly granted an absolute divorce, the
trial court was permitted to order the partition and sale of the marital home. Also, the court did not err in determining Wife’s income
without regard to possible overtime.
“Calin Constantinescu (“Husband”), appeals from the
judgments in connection with his divorce from Annie
Constantinescu (“Wife”). Husband presents the following
questions:
1. Whether the trial court erred in granting appellee a
judgment of absolute divorce on the ground of constructive
desertion?
2. Whether by granting the appellee a judgment of
absolute divorce on the ground of constructive desertion,
the trial court erred in ordering the sale of the parties’ marital home?
3. Whether by granting the appellee a judgment of
absolute divorce on the ground of constructive desertion,
the trial court erred in its distribution of appellant’s retirement interests, both by ordering any sort of distribution,
and further by failing to award appellant his non-marital
portion of his retirement interests?
4. Whether the trial court erred in its calculation of
child support, both prospectively and retroactively?
HISTORY
The parties were married on December 6, 1997. One
daughter was born on June 24, 1998. The family lived in
Germantown until 2009, at which time Wife took their
minor daughter and moved out.
The merits of the case were heard on June 29 and 30
and July 13, 2010. Wife testified to a pattern of control by

the Husband that extended throughout the marriage. On
August 11, 2010, a judgment of absolute divorce was
entered. The court granted the Wife’s counterclaim for
divorce based on constructive desertion.
DISCUSSION
I. Constructive desertion
In Lemley v. Lemley, 102 Md. App. 266 (1994), this
Court summarized the proper considerations for a trial
court when asked to grant a divorce based on constructive
desertion:
“The question … is whether [the offending spouse] has
engaged in “such conduct as would make a continuance of
the marital relationship inconsistent with the health, selfrespect and reasonable comfort of the other.” There must
be “a pattern of persistent conduct which is detrimental to
the safety or health of the complaining spouse, or so
demeaning to his or her self-respect as to be intolerable.” …
One single straw will never break the camel’s back; but the
camel’s back may nonetheless be broken. The chancellor
must consider the totality of the circumstances.” Id. at 282
(internal citations omitted).
The trial court found that “the entire course of conduct
of Husband” amounted to constructive desertion.” Husband
does not challenge the legal sufficiency of the corroboration
provided at trial by Wife’s witnesses: her adult daughter,
Oana, and the parties’ “godmother,” Angelica Mihnea.
Oana’s testimony, together with the Wife’s testimony
about incidents of Husband’s offensive behavior, created a
record that was sufficient for the trial court to grant the
divorce based on constructive desertion.
II. Partition and sale
Husband’s argument regarding the sale of the marital
home is premised on his argument — rejected above — that
the trial court erred in granting Wife an absolute divorce.
The trial court did not err in granting the divorce.
Accordingly, it did not err in ordering the partition and sale.
See, e.g., FL §8-202.
III. Monetary award
Husband asserted a 41% interest in Ameriprise due to
contributions he made prior to the marriage. Had he made
no withdrawals, that would be nonmarital interest, with the
balance marital and subject to equitable distribution. But,
in this case, the court concluded that Husband’s personal
withdrawals effected a pre-trial return of his 41% nonmarital interest, such that no further compensation for his nonmarital interest was necessary. Husband has not persuaded
us that the trial court erred or abused its discretion in this
regard.
IV. Child support
Husband’s final contention is that the court erred in calculating Wife’s income for purposes of determining
Husband’s child support obligation. Husband contends the
court erred in computing Wife’s monthly income, rather than
calculating her earnings by way of extrapolation from Wife’s
most recent paycheck. That document, reflecting earnings
through June 11, 2010, showed year-to-date gross wages of
almost a thousand dollars more per month than the salary
as calculated by the court in this case.
Wife rejoins that Husband’s desired monthly income figure would require the court to assume, in its calculations,
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that Wife would work 40 hours per week, at her hourly
wage, for 52 weeks a year (Wife testified she is not paid for
leave or vacation), plus roughly 300 hours per year of overtime. Wife also points to Brown v. Brown, 119 Md. App. 289
(1996), wherein this Court made clear that prospective
overtime may be used in calculating child support obligations where overtime is “a regular part of the employment
and the employee can actually expect to earn regularly a
certain amount of income for working overtime.” Id. at 294.
The evidence in this case is the opposite of what this Court
said in Brown about overtime employment; it is not a regular part of Wife’s employment in this case and clearly not
something she can “actually expect to earn regularly.”
Based on the evidence in the record, we conclude that the
finding as to the Wife’s income was not clearly erroneous.”
Slip op. at various pages, citations and footnotes omitted.

William Larry Corey v. Bettie Corey*
DIVORCE: MARITAL PROPERTY: PENSIONS
CSA No. 1003, Sept. Term 2010. Unreported. Opinion by
Woodward, J. Filed Aug. 5, 2013. Appeal from Prince George’s
County. Affirmed. RecordFax # 13-0805-03, 22 pages
The trial court did not err or abuse its discretion in awarding
each party a one-half share of the marital interest in the other’s
pension, nor, in fashioning that award, by refusing to consider the
appellee’s income from employment after the divorce, as that is
not marital property and not a factor enumerated in F.L.§8-205(b).
“The Circuit Court granted William Larry Corey an
absolute divorce from Bettie Corey. The court awarded
William 50% of the marital share of Bettie’s Civil Service
Retirement System (“CSRS”) pension, to be paid on an “if,
as, and when” basis, and awarded Bettie 50% of the marital
share of William’s Office of Personnel Management (“OPM”)
pension, on an “if, as, and when” basis.
On August 3, 1971, William and Bettie were married in
Washington, D.C. At trial, William was 59 years old and
Bettie was 61. They have two children who are emancipated
by age.
I. Inequity Between the Parties
William argues that the trial court erred in awarding
50% of the marital share of his OPM pension to Bettie.
Specifically, William claims his income at the time of trial
was $67,596, and Bettie’s was $66,531. According to William,
the transfer of a portion of his pension to Bettie will
decrease his income to $41,166 until Bettie retires, when he
is able to collect 50% of her CSRS pension. At the same
time, William claims that Bettie’s income will increase to
$94,026, as she continues to work and collect 50% of his
OPM pension.
Because of the difference in income that will result,
William argues the trial court violated F.L. §8-205(a) by failing to achieve equity.
William blurs the distinction between an equitable division of marital property and an award of alimony. In the
instant case, the only marital property of significance is the
pensions. The court made a precisely equal division of the
marital portion of the pensions, normal practice upon termination of most long-term marriages. See Caccamise v.

Caccamise, 130 Md. App. 505, 521 (2000). This division
could only be inequitable if consideration of the F.L. §8205(b) factors would lead to it being inequitable. William
argues that the analysis should include a consideration of
non-marital property — Bettie’s income from her job after
the divorce. This is not an enumerated §8-205(b) factor in
achieving an equitable division of marital property. Instead,
the potential disparity in income post-divorce is to be considered in determining whether an unconscionable disparity
in living standards exists, such that indefinite alimony is
appropriate.
II. F.L. §8-205(b) Factors
William argues that the court failed to properly consider
F.L. §8-205(b)(3), (6), (7), (8) and (11) when it granted
Bettie 50% of his OPM benefits, currently in payout status,
and granted William 50% of Bettie’s CSRS benefits, not currently in payout status.
The trial court issued a 10-page opinion in which it
expressly considered and made detailed findings of fact
under each factor.
F.L. §8-205(b)(3)
F.L. §8-205(b)(3) requires the trial court to consider
“the economic circumstances of each party at the time the
award is to be made.” William claims the court failed to consider the “significant adverse effect [of] a $26,000 decrease
in [his] income,” or the “need” for an increase in Bettie’s
income.
William admits that the trial court “discussed the parties’ economic status at the time of trial.” Under §8205(b)(3), there was no requirement that the court consider the economic circumstances of the parties after the
award.
Nevertheless, William argues the award was “unsustainable” because of the “large disparity” of income that would
result. Appellant cites to Flanagan v. Flanagan, 181 Md.
App. 492, 527 (2008). Flanagan, however, is distinguishable.
In Flanagan, this Court vacated a monetary award in
which the appellee retained 86.7% of the total marital property, and the trial court did not explain its reasoning for
doing so “on any particular basis.” In the instant case, the
court granted each party an equal portion of the marital
share in the other’s pension(s), the default distribution
method for pensions. The only disparity in the division of
marital property is in favor of William: apart from the pensions, William received $25,171.22 of marital property,
whereas Bettie received $14,325.47 of marital property.
F.L. §8-205(b)(6), (7)
F.L. §8-205(b)(6) requires the court to consider the age
of each party. §8-205(b)(7) requires the court to consider
the physical and mental condition of each party. William
claims the trial court did not properly consider the age and
physical and mental condition of the parties, including his
“disabled status as a retired veteran.”
The trial court clearly considered the parties’ ages,
William’s disability, and his alleged knee problems. The
court noted, however, William did not present any verification of his knee problems at trial.
F.L. §8-205(b)(8)
F.L. §8-205(b)(8) requires the court to consider “how
and when specific marital property or interest in proper-
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ty…was acquired, including the effort expended by each
party in accumulating the marital property or the interest in
property.” William argues that the court should have considered the “significant inequality of unknown future length”
resulting from the award.
We disagree. The plain language of the statute only
required the court to consider how and when the parties’
pensions were acquired, not the length of time until Bettie
will receive payments from her pension.
F.L. §8-205(b)(11)
F.L. §8-205(b)(11) allows the court to consider “any
other factor that the court considers necessary or appropriate to consider in order to arrive at a fair and equitable
monetary award or transfer of an interest in [the pension,
retirement, profit sharing, or deferred compensation plan],
or both.” Although William acknowledges the trial court did
discuss this “catchall” factor, William claims the court never
considered the consequences of the award, including the
“immediate devastating impact” on his finances.
Although the trial court did not cite exact numbers, the
court clearly considered the consequences: the court found
that “[Bettie] will earn $65,531 per year from her job plus
half of [William]’s OPM pension, while [William] will receive
half of his OPM pension plus his VA allotment.”
Furthermore, the court was entitled to find credible Bettie’s
testimony regarding potential hardship if she were to retire
without William’s OPM pension.
III. Time Until Bettie’s Retirement
Finally, William argues that the trial court was required
to consider the length of time before Bettie would be eligible to receive her pension, as well as the risks inherent in a
contingent, future benefit. By not taking these considerations into account, William argues that the award “significantly shifted the ‘equities’” and analogizes the pension
award in this case to alimony.
According to William, the award to Bettie was an
“impermissive incentivisation” to delay retirement as long
as possible to continue earning her salary in addition to her
portion of William’s pension.
Because the pension award was on an if, as, and when
basis, any delay in Bettie’s retirement would not constitute
a risk of a future contingency that Ohm suggests should be
shared by the parties.”
Slip op. at various pages, citations and footnotes omitted.

Anthony Crews v. Anna Burns; Anthony
Crews v. Renee Wells*
CHILD SUPPORT: CONTEMPT: FAILURE TO PRODUCE
EVIDENCE OF INCOME
CSA Nos. 2205& 2206, Sept. Term 2011 (Consolidated).
Unreported. Opinion by Thieme, Raymond G., Jr. (Retired,
Specially Assigned). Filed July 30, 2013. Appeal from Baltimore
City. Affirmed. RecordFax #13-0730-06, 9 pages.
By producing evidence of his income, appellant purged the
contempt finding entered against him for failure to produce that
evidence; however, he did not also purge the separate contempt
finding for failure to pay child support arrearages.
“Anthony Crews appeals from an order denying his

request to purge a contempt order entered against him on
April 26, 2007 for failure to pay support for two children.
The appealed-from order, dated December 7, 2011, was
entered in two cases, brought by Anna Burns and Renee
Wells, the mothers.
A. Crews was born on July 30, 1993 to Anna Burns.
Appellant was ordered to pay child support. In May 2006,
the order was modified to require appellant to pay $260 per
month.
Renee Wells gave birth to a daughter in June 1999. On
October 23, 2000, appellant was ordered to pay child support to Ms. Wells.
On May 17, 2006, appellant was found in civil contempt
in both cases. A bail review hearing was held on February
16, 2007. At that hearing, the court issued postponed appellant’s contempt hearing until April 26, 2007. The court
ordered appellant to make child support payments in the
interim, and to bring evidence of each of his sources of
income to the next hearing.
At the April 26, 2007 hearing, the court found appellant
in civil contempt for failure to pay child support to Ms.
Burns and Ms. Wells. The arrearages as of April 26, 2007
totaled $39,857.93 in Burns’ case and over $10,000 in Wells’
case. Further disposition of each case was postponed sixteen times between April 2007 and August 2011. In each
instance, the court ordered appellant to bring written verification of employment to the next hearing. The record does
not show he complied with this straightforward requirement. Indeed, appellant failed to appear on at least two
occasions and showed up only pursuant to bench warrants.
On September 27, 2011, appellant failed to bring evidence of his income with him to his disposition hearing. In
response, the court stated “Send him over to BCDC. When
he gets my documentation of why he hasn’t paid and what
he’s earned, he can come on back over.” That same day, the
court issued two separate orders. The first order found
appellant in contempt and ordered incarceration and referenced the April 26, 2007 contempt finding, setting the purge
as “to produce evidence of income from every source (current pay stubs).” The second order also referenced the
April 26, 2007 finding, ordered appellant to pay $70.67 per
month in arrears and set the matter in for review on
September 29, 2011.
Appellant’s counsel produced pay stubs and copies of
garnishment paperwork at the September 29, 2011 hearing.
Accordingly, the court released appellant. The commitment
record indicates that the purge had been met and that
appellant was released on his own recognizance.
Following the September 29, 2011 hearing, the court
issued an order finding contempt for failure to pay child
support and postponing disposition until December 7, 2011.
At the outset of the December 2011 hearing, appellant
requested that he be deemed to have been purged of the
contempt order originally issued on April 26, 2007.
Appellant noted that each order issued on September 27,
2011 references the April 26, 2007 finding of contempt, and
that one of the orders indicated that to purge the contempt,
appellant should produce all evidence of income from every
source. Appellant argued that because he had produced all
evidence of income from every source, thus meeting the
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purge on one of the September 27 orders, that he be
deemed to have been purged of the original contempt of
April 26, 2007. The court denied his request.
Appellant and appellee agree that on September 27,
2011, the court intended to find appellant in contempt for
not bringing evidence of all income from every source to the
hearing. The transcripts show this to have been the case.
There is an obvious conflict between what the court said
and intended, what the parties understood, and what is contained in the September 27, 2011 order of contempt incarcerating appellant. We hold that the transcript controls.
On September 27, 2011, appellant was found in contempt and incarcerated for violating the evidence of income
provision of the August 24, 2011 order, not for failure to pay
child support arrearages. Appellant was released when he
complied with the purge by submitting evidence of his
income, and a separate order was issued continuing the
April 26, 2007 finding of contempt and setting it in for hearing on September 29, 2011. The circuit court properly
denied appellant’s request to be purged of the April 26,
2007 contempt finding in all respects.”
Slip op. at various pages, citations and footnotes omitted.

Benjamin Igboemeka v. Nkem Igboemeka*
DIVORCE: DISCHARGE OF COUNSEL: ATTORNEYS FEES
CSA No. 0397, Sept. Term 2010. Unreported. Opinion by
Woodward, J. Filed Aug. 5, 2013. Appeal from Prince George’s
County. Affirmed. RecordFax #13-0805-04, 30 pages
The trial court did not err or abuse its discretion in denying
requests for a continuance so that appellant could obtain another
new attorney; in imposing a sanction for not complying with a discovery order because he had not retained counsel; or in awarding
counsel fees to the appellee, based in part on those actions by
appellant.
“The Circuit Court granted Nkem Igboemeka (“Nkem”)
an absolute divorce from Benjamin Igboemeka
(“Benjamin”), appellant. The circuit court awarded Nkem a
monetary award, arrears, and attorney’s fees. The circuit
court also ordered Benjamin to pay Nkem rehabilitative
alimony from December 1, 2009 through November 2013,
and $2,222 per month in child support.
Benjamin presents issues four issues for review.
I. Motion for Continuance
Benjamin argues the trial court abused its discretion in
denying his and his counsel’s request for a continuance of
the trial. According to Benjamin, the letters and pleadings
that he and his counsel filed before the trial date “should
have alerted the Court of the coming problems” and lack of
communication between Benjamin and his counsel.
Benjamin asserts that the trial court’s decision to allow his
counsel to strike her appearance on the day of trial is “inextricably linked” to his necessity for a continuance.
Nkem argues that the court considered Benjamin’s “history of discharging attorneys and seeking continuances on
the eve of trial” in making its decision.
Maryland Rule 2-508(a) provides that, “[o]n motion of
any party or on its own initiative, the court may continue a
trial or other proceeding as justice may require.”

The trial court was not mandated by law to grant
Benjamin a continuance, and there is also no evidence of an
unforeseen surprise or event that occurred at trial. Indeed,
Benjamin himself notified the court of his intent to relieve
his counsel of her duties prior to the trial in a letter dated
August 28, 2009 and filed on September 28, 2009.
Furthermore, the court questioned Benjamin regarding
his past attorneys (three before his current attorney,
Laticia Jones). The judge considered the potential scheduling conflicts with three murder trials over which he was
scheduled to preside, and thus was unable to provide
Nkem’s counsel with a prompt new hearing date. Finally, the
trial court detailed the consequences of granting a continuance.
It is clear the court considered several factors before
deciding to deny Benjamin’s motion to continue, including
the history with his attorneys, Benjamin’s efforts to secure
new counsel (or lack thereof), and the scheduling requirements of the court.
II. Alimony
Benjamin is not arguing that the trial court abused its
discretion in awarding rehabilitative alimony. Rather,
Benjamin argues that the trial court erred in finding that
(1) Nkem only earns $1,286 per month, suffers a back injury
that affects her employment, requires additional post-graduate education, and thus is not self-supporting; and (2)
Benjamin has the ability to pay alimony.
Because she is a full-time student in the University of
Maryland Pharmacy Program, Nkem explains, the trial court
used her base hourly part-time rate of employment as of
October 2009, $1,286.45 per month. With $5,129 in monthly
expenses, Nkem asserts that she is “not wholly self-supporting. The court noted that it calculated Benjamin’s monthly
income using a bi-weekly salary of $4,273.50.
The evidence at trial supports the trial court’s determination.
It is clear from the record that Nkem’s income was not
only variable from week to week, but was projected to
sharply decrease once she began pharmacology school.
Benjamin argues that the trial court “erroneously stated
that [Nkem] would need yet another post-graduate degree
to be self-supporting.”
Although Nkem has prior degrees and has worked as a
nurse, the evidence supports the finding that Nkem was not
self-supporting at the time of the trial. Nkem testified that,
after receiving her Associate Degree from Prince George’s
Community College, she enrolled at the University of
Maryland, College Park in fall 2009 to complete the prerequisites for the Pharmacy School.
The evidence supports the determination that Nkem
requires, and would benefit greatly from, additional education.
Ability to Pay Alimony
Benjamin argues that the trial court “erroneously concluded [he] had the present ability to pay alimony,” because
“[t]he trial court discounted [his] financial statement.”
The record supports the conclusion that Benjamin’s
financial statement was not a reliable measure of his economic circumstances and ability to pay Nkem alimony. On
his financial statement, Benjamin listed his monthly income
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as $8,547, which is only double his bi-weekly salary. The
trial court correctly re-adjusted Benjamin’s monthly income
to $9,259.25.
The court did not err in finding that Benjamin had the
ability to pay alimony.
III. Child Support and Arrearages
Benjamin’s only complaint regarding child support is
that the trial court erred in not granting him a $528 credit
toward his child support arrearages. Benjamin arrives at
this figure by noting an $88 overpayment each month from
April to September 2009. According to Nkem, Benjamin
began paying the reduced $1,922 payment following the May
2009 exceptions hearing. We agree with Nkem.
IV. Monetary Award
Sanctions for Violation of Rule 9-207
The trial court did not abuse its discretion in issuing
sanctions under Rule 9-207 that prohibited Benjamin from
introducing evidence of the value of properties listed in
Nkem’s marital property statement. At trial, Benjamin
admitted that he received Nkem’s proposed statement in
August 2009, but only contacted his attorney to arrange a
meeting to discuss it in October 2009, and never responded
to the statement.
Under Rule 9-207(d), the trial court had the discretion
to enter any orders with regard to noncompliance that were
just under the circumstances of the instant case.
Factual Findings
Benjamin argues the trial court made several errors in
its factual findings when granting the monetary award.
First, Benjamin claims that the trial court failed to consider a second mortgage on the marital home in the amount
of $11,435.55.
Second, Benjamin argues that the court erred in failing
to consider all of Nkem’s assets. Benjamin claims that his
lack of counsel prevented him from adequately responding
to Nkem’s assertion.
Third, Benjamin argues that the court erroneously found
he and Nkem were married to each other in September
1989. Benjamin contends the parties were married in
November 1991, in a ceremony recognized as legal by the
United States. As a result of this error, Benjamin argues the
calculation of Nkem’s marital share of Benjamin’s 401(k)
account was inaccurate. Benjamin has cited no authority for
the proposition that a valid foreign marriage should not be
recognized by Maryland unless such marriage is valid under
the United States immigration laws.
Benjamin argues that the trial court abused its discretion in immediately reducing the $37,210 monetary award to
judgment in favor of Nkem, because there was no finding
that Benjamin had funds available to pay the award. In support of his argument, Benjamin relies on Rosenberg v.
Rosenberg, 64 Md. App. 487 (1985).
Benjamin’s reliance on Rosenberg is misplaced. Unlike
Rosenberg, the trial court did not specify a time frame in
which Benjamin was required to pay the award. Nor did the
court base its method of payment on Benjamin’s ability to
borrow funds to pay the award.
Attorney’s Fees
Benjamin argues the trial court “erroneously discounted” his debts and expenses, and failed to make a finding
regarding his ability to pay such award.

In its memorandum of findings, the trial court found
that Nkem “had substantial justification for seeking relief
in these proceedings” with regard to attorney’s fees. The
court also found that “[Benjamin’s] discharge of prior counsel, including his then-current counsel, on the day of the
merits hearing has contributed to some of [Nkem’s] legal
fees.” Finally, the court found that Benjamin’s “[f]ailure to
provide timely discovery resulted in sanctions that precluded [Benjamin] from having received into evidence certain
disputes as to evidence produced by [Nkem].” Thus the trial
court decided that, “[g]iven the respective economic circumstances of each party, it would be appropriate …to grant
[Nkem’s] request that [Benjamin] be ordered to contribute
to her attorney’s fees and costs to the extent of one- third
of the fees and costs …, $5,358.”
Because the trial court considered the financial circumstances of each party, as well as Nkem’s justification for
prosecuting the proceeding, the trial court did not abuse its
discretion in awarding Nkem a portion of her attorney’s
fees.”
Slip op. at various pages, citations and footnotes omitted.

In re: Adoption/Guardianship of Sierra M.
and Alissa M.*
ADOPTION/GUARDIANSHIP: TERMINATION OF
PARENTAL RIGHTS: STATUTORY FACTORS
CSA No. 2134, Sept. Term 2012. Unreported. Opinion by Meredith,
J. Filed July 17, 2013. Appeal from Harford County. Affirmed.
RecordFax # 13-0717-06, 39 pages.
The record established that the trial court addressed all the FL
§5-323(d) factors, and that its findings of fact — including those
concerning appellant’s mental health, her lack of contact with the
children, her inability to care for them financially, her noncompliance with service agreements offered to her by DSS and the best
interest of the children — were not clearly erroneous with respect
to any material matter.
“The Circuit Court granted the petition filed by the
Harford County Department of Social Services, appellee, to
terminate the parental rights of Leanna M., appellant, with
respect to her two daughters, Sierra M. and Alissa M. The
court entered orders granting guardianship to DSS on
August 17, 2012. The mother noted this appeal.
Ms. M. contends the court abused its discretion, and
advances five arguments in support of this proposition: 1)
that the court credited Dr. Bentley’s testimony and discounted Dr. Quintero-Howard’s diagnosis; 2) that the court cited a
lack of contact with the children as a reason to terminate
parental rights even though D SS prohibited such contact;
3) that the court erred in its consideration of Ms. M.’s ability to parent; 4) that Ms. M. complied with the service agreements; and 5) that the court did not consider the best interests of the children. After reviewing the transcripts and the
circuit court’s opinion, we are satisfied that the factual findings were not clearly erroneous with respect to any material
matter, the court properly applied the law, and the ultimate
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disposition was not an abuse of discretion.
Discussion
Ms. M. contends that the court erred in its analysis of Dr.
Quintero-Howard’s testimony. Ms. M. contends that Dr.
Quintero-Howard had treated Ms. M. more recently than Dr.
Bentley, and, therefore, her diagnosis should have been given
more weight than Dr. Bentley’s.
We defer to the trial court’s determinations as to the
weight to be given Dr. Quintero-Howard’s testimony vis-a-vis
the other 39 witnesses and 6,000 pages of exhibits. We also
defer to the court’s credibility judgments as to witnesses.
See Harold H., supra, 171 M d. App. at 570.
With regard to any asserted error in the court’s consideration of Ms. M.’s mental health, we perceive no clearly erroneous finding. The court heard testimony from no less than
five mental health professionals — several of whom treated
Ms. M. exclusively — and considered a plethora of documentary evidence concerning her psychological and psychiatric
problems.
Next, Ms. M. criticizes the court’s discussion of her lack
of contact with the children. Ms. M. contends that DSS
actively thwarted her attempts to maintain contact with the
children and communicate with the foster parents.
In our view, the court’s statements were not materially in
error. The court found significant the fact that Ms. M. traveled to South Carolina during the continuation of hearings
on the TPR case without notifying DSS or the court.
In support of this finding, Ms. DiEdoardo testified that,
after moving to South Carolina, Ms. M. contacted DSS only
twice by telephone to inquire about the girls and did not
seek visitation. There was evidence that neither Ms. M. nor
her attorney requested any visitation during summer 2011.
In the context of the status as of the date of the court’s
ruling, the court’s comments about Ms. M.’s recent actions
and her lack of contact with the children were not clearly
erroneous. Various DSS officials had testified as to the lack
of recent communication from Ms. M. and her repeated incidents of refusing to cooperate with DSS.
Ms. M. next contends that there was no evidence she was
ever unable to provide financially for the children, and she
always maintained a safe home for the children. Based on
the evidence in the record, the findings as to Ms. M.’s ability
to provide for the children were not clearly erroneous.
Ms. M. concedes that DSS provided reunification services
to her, but contends she met her obligations under the service agreements and that DSS could have provided more services, as evidenced by a DSS-commissioned referral to the
University of Massachusetts.
Ms. M. contends that DSS did not implement the recommendations from the University of Massachusetts report.
Accordingly, Ms. M. asserts, DSS did not provide all of the
services it could have. In our view, this is not a material discrepancy with the court’s findings with respect to the sufficiency of the services offered to the mother by DSS. As the
court recounted, several DSS workers testified as to the service agreements, services provided by DSS, and Ms. M.’s failure to meet her obligations. We detect no material error in
the court’s finding that DSS made “Herculean” efforts to
reunite Ms. M. with her children.
In her final assignment of error, Ms. M. contends the
court failed to properly consider the effect of terminating
her parental rights with respect to the children. Specifically,

she asserts that the court failed to assess 1) the child’s emotional ties towards the parent and siblings; 2) the child’s
feelings about severance; and 3) the impact of TPR on the
parent-child relationship. Ms. M. contends that the court’s
failure to address these factors mandates reversal.
We disagree. Although the court may not have labeled
each and every part of its opinion with a FL §5-323(d) factor,
the court expressly stated: “I have considered each and
every factor required by [§5-323(d)].” (Emphasis added). We
further note that the court clearly focused on the best interests of the children, which is the paramount consideration in
a TPR proceeding. Notably, after a factual summary of the
children’s medical and mental health issues, the court stated:
“There is absolutely no evidence that Ms. M[.] would be
capable of or even been [sic] interested in the girls’ continuing mental health and medical needs.” Accordingly, we are
satisfied that the court addressed all of the §5-323(d) factors, and perceive no abuse of discretion in the conclusion.”
Slip op. at various pages, citations and footnotes omitted.

In re: Joseph B., Leah B.,
and Michael E.*
CINA: REVOCATION OF RELATIVE’S CUSTODY:
SUFFICIENCY OF EVIDENCE
CSA No. 1939, Sept. 2012. Unreported. Opinion by Raker, J., retired,
spec. assigned. Filed July 17, 2013. Appeal from Caroline County.
Affirmed. RecordFax #13-0717-07, 29 pages.
The circuit court acted properly by placing the children in foster care and vacating consent orders by which it had granted custody to their maternal grandmother, based on her demonstrated
inability to provide a suitable environment for them; nothing in §3819(b)(1), which governs dispositions after a CINA finding,
required that the grandmother be given preference over the department in this case.
“JoAnn S., appellant, is the maternal grandmother of
Leah B., Joseph B. Jr., and Michael E. Rebekah B. (the children’s mother) and Joseph B. Sr. (Leah and Joseph Jr.’s
father) had joint custody of Leah and Joseph Jr. Appellant
had sole custody of Michael. [JoAnn S.] appeals the order of
the Juvenile Court that found Leah, Joseph Jr. and Michael
to be children in need of assistance, committed them to the
care of the Department of Social Services, and vacated any
orders that granted her custody of Leah, Joseph Jr. and
Michael. She presents four questions:
1. Did the Department make reasonable efforts to prevent removal of Leah, Joseph Jr., and Michael from their
home?
2. Was there sufficient evidence presented to the court
to show that Leah, Joseph Jr., and Michael were CINA?
3. Did the court err when it ordered that Leah, Joseph
Jr., and Michael be placed in foster care?
4. Did the court err when it rescinded its orders granting
appellant custody of her grandchildren?
I.
We begin by addressing appellant’s argument that the
circuit court abused its discretion when it ruled that the
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Department made reasonable efforts to prevent removal of
the children from the home. She argues that removal was
unfounded because the most recent safety plan did not
require her to supervise Rebekah’s care for the children and
Rebekah was at home at the time the Department removed
the children.
During its involvement with the family, the Department
offered a litany of services. The Department offered to help
appellant and Rebekah track medication, assistance in cleaning and repairing the home, money to ensure transportation
to appointments, and referrals to mental health professionals. During its intervention, appellant and Rebekah made
only minimal progress in addressing the Department’s concerns. Furthermore, appellant has a history of resisting the
Department’s attempts to intervene.
Although the testimony before the Master did reveal
appellant’s absence from the home, her absence was not the
sole, or even primary, factor that led to the children’s
removal. The conditions the Department found were
deplorable. The state in which the Department found the
children is evidence that no adult took responsibility for
their care that morning. Further, appellant has a history of
narcotics abuse so severe that she required hospitalization.
The Department’s involvement with the family also shows
evidence of past instances of neglect. It is clear the
Department made reasonable efforts to keep the children in
their home.
II.
Next, appellant argues that the Department did not present sufficient evidence from which the circuit court could
declare the children CINA. Specifically, she argues that the
circuit court’s conclusion that narcotics use was a “present
valid concern” was clearly erroneous because the
Department never confirmed with appellant’s doctors the
medication she was taking.
The factual finding that narcotics use was a “present
valid concern” is supported by substantial evidence. The
Department reported that on several occasions appellant
tested positive for barbiturates weeks after she received narcotics at the hospital. Once the Department produces evidence indicating that an individual has used a controlled substance, the burden is on the individual to produce evidence
to the contrary. In re Adoption/Guardianship of Amber R.,
417 Md. 701, 721-23 (2011). Appellant refused help in tracking her medications and was in possession of medication that
her discharge papers from the hospital did not indicate she
was supposed to have. Appellant did not cooperate with the
Department’s offer of drug counseling services or provide a
credible explanation for why she tested positive. From this
evidence, the circuit court could conclude that appellant’s
narcotics use was a “present valid concern.”
Even if the finding was unsupported, the court did not
abuse its discretion in declaring the children CINA. The
record indicates that the children, all four years of age or
younger, were totally dependent on adults for their care,
lacked adequate supervision, lived in deplorable conditions,
and were dirty and unkempt. The adults in their lives
neglected them routinely. The circuit court need not wait
until one of the children was injured to declare the children
CINA. In re Nathaniel A., 160 Md. App. 581, 596 (2005).
III.
We next turn to the circuit court’s placement of the chil-

dren in foster care after it declared them CINA.
Section 3-819(b)(1) lists the actions a circuit court may
take upon finding a child to be CINA. Appellant argues that
the statute gives priority to placement with a relative
because placement with a relative is listed before placement
with the Department.
An examination of §3-823(e), which directs the circuit
court to formulate a permanency plan, is instructive. If the
General Assembly intended the circuit court to consider the
placement options listed in §3-819(b)(1) “in descending
order of priority,” the General Assembly would have included those words, as it did in §3-823(e). This argument is particularly persuasive because the language at issue in these
subsections was added to the Code as part of the same bill.
2005 Maryland Laws ch. 404, at 1874-80.
Further, appellant’s suggested interpretation of §3819(b)(1) is problematic because it disregards the constitutional right of parents to raise their children. Maintaining
the child’s custody status is listed first in §3-819(b)(1).
Under her interpretation, appellant, who has custody of
Leah, Joseph Jr., and Michael, would have priority in placement over the children’s parents.
We reject appellant’s suggested interpretation of §3819(b)(1)
IV.
Finally, Appellant argues that the court erred in vacating
orders granting her custody because it gave less weight to
consent orders than other orders of the court. She argues
that the court prejudiced her because, since she no longer
has custody of Leah, Joseph Jr., and Michael, the
Department is not required to work toward reunification
with her.
A circuit court may set aside or modify an order when it
exercises its jurisdiction over the custody of a child. §1201(b)(4). Consent orders have “the same force and effect
as any other judgment, including judgments rendered after
litigation.” Kent Island, LLC v. DiNapoli, 430 Md. 348, 360
(2013).
In the portion of the ruling appellant cites, the circuit
court does not diminish the force of its prior orders because
the parties consented to them. Rather, the court acknowledged that, on previous occasions, it complied with the parent’s wishes. On those occasions, their wishes were presumptively in the best interests of the children because the
circuit court did not find any parent to be unfit or exceptional circumstances to exist. Troxel v. Granville, 530 U.S.
57, 68-69 (2000).
[JoAnn S.], as a non-parent custodian, has no right to
raise Leah, Joseph Jr., and Michael as she desires, nor a
right to reunification services. See Koshko, 398 Md. at 429,
440; see also §3-823(e)(1)(i).
Because the circuit court exercised properly its discretion in vacating its previous orders granting appellant custody of Leah, Joseph Jr., and Michael, it exercised properly
its discretion to dismiss appellant as a party to the CINA
action. Non-parent custodians are necessary parties to
CINA actions. See Section 3-801(u)(1)(iii). After the circuit
court vacated its previous orders granting appellant custody
of Leah, Joseph Jr., and Michael, appellant was no longer a
party as of right. Md. Rule 2-211(a)(1). Appellant may par-
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ticipate in the case by intervening at the appropriate time.
Md. Rule 11-122(b).”
Slip op. at various pages, citations and footnotes omitted.

In re: Shanice B.*
CINA: SUBSTANTIAL RISK OF HARM:
SUFFICIENCY OF EVIDENCE
CSA No. 2389, Sept. Term 2012. Unreported. Opinion by Eyler,
Deborah S., J. Filed July 17, 2013. Appeal from Montgomery
County. Affirmed. RecordFax #13-0717-05, 22 pages.
Ample evidence supported the finding that a newborn was a
Child in Need of Assistance, including both parents’ history regarding their older children, the father’s failure to comply with random
urinalysis testing, the parents’ behavior at the hospital, and the
mother’s lack of any workable plan regarding where she and the
newborn would be living or how she would provide for the newborn’s day-to-day needs.
“Ashley F. challenges an order finding her daughter,
Shanice B., is a CINA and granting custody to the
Department of Health and Human Services for placement in
foster care.
Shanice is the third child born to Ms. F. and Andre B.
Her siblings are Amayia B. and Hope B.
On August 18, 2011, the Department filed CINA petitions for Amayia and Hope. The court found both to be
CINA. At the review hearing on October 23, 2012, one week
before Shanice was born, the juvenile court found “[n]either
Parent is able to care for the Children at this time.”
Shanice was born without complications at Shady Grove
Hospital on October 30, 2012.
Ms. F. informed the hospital’s social worker, Michelle
Taylor, that she and Shanice would reside in a family shelter.
However, Mr. B. arrived and told Ms. Taylor that Ms. F.
would not be going to a shelter because “they had a place to
go” with him. When Ms. Taylor asked him for his address, he
refused to provide it.
Ms. Taylor contacted the Department’s crisis center. The
on-call supervisor decided to place Shanice in shelter care,
and forwarded the paperwork to Shady Grove.
When Mr. B. learned of the shelter care order, he
“became quite angry, very verbally assertive.” Officers with
the Montgomery County Police Department arrived and
removed him forcibly.
DISCUSSION
Ms. F. contends that there was no evidence of any abuse
or neglect of Shanice; and that, even if the court properly
adjudicated Shanice a CINA, it erred by refusing to place
Shanice with her.
On the first point, Ms. F. argues that neither her conduct
nor Mr. B.’s conduct at the hospital, nor the allegations sustained against them in the CINA cases of their other children, provided sufficient evidence to conclude that Shanice
would be abused or neglected by them.
The parents’ ability to care for the needs of one child is
probative of their ability to care for other children. In re
William B., 73 Md. App. 68, 77- 78 (1987).
Although Ms. F. does not challenge the factual findings
made by the juvenile court at the adjudicatory hearing, she

criticizes the court’s dispositional determination, pursuant
to CJP section 3-819(b), arguing that “Shanice should not
have been found to be a CINA because the record does not
reflect that she was at a substantial risk of harm.”
There was a full record of “substantial safety issues”
regarding Shanice. In addition to the parents’ history
regarding their older children, the court considered Mr. B.’s
failure to comply with random urinalysis testing, the parents’ behavior at the hospital, and Ms. F.’s lack of any workable plan regarding where she and Shanice would be living
and how she would be providing for Shanice’s day-to-day
needs. After deciding to live at a family shelter, Ms. F.’s plan
quickly changed at the command of Mr. B., who, while
Shanice was in the hospital, refused to reveal where she
would be living. The evidence supported the juvenile court’s
determination that Shanice was a CINA.
Ms. F.’s second argument is that the court erred by
deciding that Shanice could not be placed in her physical
custody.
When there has been a proven history of past neglect,
the previously “neglectful parent shoulders the burden of
proving that the past conduct will not likely be repeated.”
[In re Adoption of Cadence B., 417 Md. 146, 157 (2010)].
Ms. F., pointing out that she and Mr. B. had purchased a crib
and supplies for Shanice, argues that there was no evidence
that their home was unsafe.
As the Court of Appeals noted in Yve S.: “[I]t is within
the sound discretion of the chancellor to award custody
according to the exigencies of each case, and as our decisions indicate, a reviewing court may interfere with such a
determination only on a clear showing of abuse of that discretion.” 373 Md. at 585-86.
In its ruling, the juvenile court explained that until Mr.
B. completed the program to address his problem with
engaging in domestic violence and successfully complied
with random urinalysis testing, there was no way to ensure,
given his history, that he was drug-free and therefore less
likely to be physically abusive. At the time of disposition,
the court did not have that assurance.
The court also heard expert testimony that Ms. F.
required supervision in order to provide the day-to-day care
a newborn infant needs. Unless home inspections were permitted, the court could not reasonably find that Shanice
would be safe if placed with Ms. F. Moreover, when Mr. B.
finally revealed the address, it turned out to be a room that
Ms. F. had known nothing about and that was an inadequate
setting for Shanice.
The juvenile court did not err or abuse its discretion in
declaring Shanice a CINA and ordering her to the custody of
the Department for placement in foster care.”
Slip op. at various pages, citations and footnotes omitted.

Neely Daniel Johns v.
Jennifer Lynn Moore*
PROTECTIVE ORDER: CORPORAL PUNISHMENT: FAILURE TO EXERCISE DISCRETION
CSA No. 2158, Sept. Term 2012. Unreported. Opinion by Moylan,
Charles E., Jr. (Retired, Specially Assigned) Filed July 22, 2013.
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Appeal from Carroll County. Vacated and remanded. RecordFax
#13-0722-04, 11 pages.
By ruling that the use of a belt is per se unreasonable corporal
punishment, the trial court failed to consider whether ‘the chastisement was moderate and reasonable, in light of the age, condition and disposition of the child, and other surrounding circumstances,’ and therefore failed to exercise its discretion.
“Appellant, Neely Daniel Johns, struck his thirteen-yearold son, William, with a belt on November 4, 2012. In
response, Jennifer Lynn Moore, n/k/a Jennifer Lynn Teets,
filed a petition for a protective order in circuit court. The
question is whether the circuit court abused its discretion
in finding that Mr. Johns’ actions exceeded the scope of
“reasonable corporal punishment” permitted by §4501(b)(2) of the Family Law Article. We find that the court
failed to exercise its discretion, and shall vacate the order
and remand for further proceedings.
At the November 30 hearing, Mr. Johns did not dispute
William’s account of the November 4 incident. Instead, he
argued that he had acted reasonably.
After acknowledging that William was “a handful” “in
this episode,” the court found that Mr. Johns had committed
child abuse. The judge explained: “I am called upon in this
case to basically put a stamp of approval on the use of a
belt as a reasonable discipline tool in the year 2012. And I
cannot do that. I do not believe that in the year 2012 that
the use of a belt, even for the most recalcitrant child, is a
reasonable form of corporal punishment. …”
The judge awarded temporary custody of William and
Clayton to Ms. Teets, with Mr. Johns to have unsupervised
visitation.
Discussion
Mr. Johns contends the court erred as a matter of law in
ruling that use of a belt constitutes child abuse per se. In
Mr. Johns’ view, his conduct constituted reasonable corporal
punishment in response to thirteen-year-old William’s “bullying” of his seven-year-old brother, Daniel.
The issue before us is not a purely legal question.
Rather, we must decide whether the court properly applied
the law to the facts before it.
Maryland law defines “child abuse,” in part, as “an act
that causes serious bodily harm; ... an act that places a person eligible for relief in fear of imminent serious bodily
harm; ... assault in any degree;” or “the physical or mental
injury of a child by any parent or other person who has permanent or temporary care or custody or responsibility for
supervision of a child, or by any household or family member, under circumstances that indicate that the child’s
health or welfare is harmed or at substantial risk of being
harmed.” FL §§4-501(b)(1); 5-701(b)(1).
On the other hand, parents retain a limited privilege to
exert “a reasonable amount of force upon a child for the
purpose of safeguarding or promoting the child’s welfare.”
See Bowers v. State, 283 Md. 115, 126, 389 A.2d 341, 348
(1978).
FL §4-501(b)(2) provides, in pertinent part: “Nothing in
this subtitle shall be construed to prohibit reasonable punishment, including reasonable corporal punishment, in light
of the age and condition of the child, from being performed
by a parent or stepparent of the child.”
“Reasonable corporal punishment, by definition, is not

child abuse. ... [I]f the punishment is one, it cannot be the
other.” Charles County Dep’t of Soc. Servs. v. Vann, 382
Md. 286, 303, 855 A.2d 313, 323 (2004).
Although the circuit court might arguably have been justified in finding that child abuse occurred here, that question is not before us, because that is not the question the
circuit court actually answered. Instead, the court applied a
pre-conceived, uniform rule that the use of a belt always
constitutes abuse, without regard to the facts before it. The
failure to exercise discretion is itself an abuse of discretion.
Maddox v. Stone, 174 Md. App. 489 (2007); Gunning v.
State, 347 Md. 332 (1997).
Instead of considering the particular facts before it, the
circuit court applied an absolute rule that “in the year 2012
... the use of a belt, even for the most recalcitrant child, is
[not] a reasonable form of corporal punishment.” The
court’s absolute rule would result in a child abuse finding in
every situation involving the use of a belt – even, for example, where the parent is of much smaller size and physical
capability than the child. The court was not called upon “to
basically put a stamp of approval on the use of a belt as a
reasonable discipline tool in the year 2012.” Rather, it was
asked to carefully consider the facts before it and, based on
those particular facts, determine whether “the chastisement
was moderate and reasonable, in light of the age, condition
and disposition of the child, and other surrounding circumstances.” See Bowers, 283 Md. at 126, 389 A.2d at 348. The
court abused its discretion by failing to exercise it.
Accordingly, we shall vacate the November 30, 2012 order
and remand for further proceedings.”
Slip op. at various pages, citations and footnotes omitted.

Beth Michelle Katz v. Jerold P. Katz*
VISITATION: CONTEMPT: CONSTITUTIONALITY
OF REMEDY
CSA No. 0890, Sept. Term 2012. Unreported. Opinion by Eyler,
D.S., J. Filed Aug. 6, 2013. Appeal from Baltimore County.
Dismissed in part, affirmed in part, and modified as to one word.
RecordFax #13-0806-00, 35 pages.
In a contempt proceeding alleging that Father interfered with
Mother’s twice-weekly visitation rights to two children, the trial
court did not violate Mother’s fundamental parenting rights by
imposing a sanction only as to one weekly visit with one child;
also, the requirement that Father ensure the visit happens, or pay
$1,000 per hour, was unenforceable only to the extent that it
requires him to ensure the child acts “pleasantly.”
“Beth Michelle Katz (“Mother”), appellant and crossappellee, filed a seven-count petition against her ex-husband, Jerold Paul Katz (“Father”), the appellee and crossappellant. Mother alleged that Father had violated several
terms of an August 2010 Consent Order pertaining to her
right to visitation with the parties’ children, twins Jordan
and Ari, and to family and individual counseling.
On June 15, 2012, the court issued a memorandum opinion and order upon a finding that Father failed to comply
with those provisions of the Consent Order that required
the children have visitation with Mother every other week-

See

UNREPORTED CASES IN BRIEF

page 17

M A R Y L A N D F A M I L Y L A W M O N T H L Y • S E P T E M B E R 2 0 1 3 17

U N R E P O R T E D C A S E S I N B R I E F Continued from page 16
end, Wednesday overnights during the summer, and
Wednesday dinners during the school year. The court found
Father had engaged in an extreme level of parental alienation, which resulted in Jordan’s refusing altogether to visit
with Mother and Ari’s participating only in the Wednesday
night visitations, sporadically.
The court denied the next four counts of the contempt
petition, and granted the final count, in part, awarding
Mother $3,347.50 in attorneys’ fees.
As a sanction, the court ordered that Father ensure that
Ari attend the Wednesday dinner visitations with Mother,
and that, if Ari did not attend each such visitation and do so
“pleasantly,” Father would pay $1,000 per hour of that visitation. The court did not include any directive as to visitation with Jordan, finding that requiring Jordan to participate in visitation pursuant to the Consent Order could pose
a risk of harm to him and others.
Mother poses questions which we have condensed and
rephrased:
I. Did the trial court err by exceeding its authority or
misapplying standards of civil contempt in not holding
Father in contempt under Counts III, IV, V, and VI of the
petition?
II. Did the order granting Mother’s contempt petition
under Counts I and II violate Mother’s fundamental constitutional right to raise her children by effectively terminating her visitation with one child (Jordan), severely limiting
her visitation with the other child (Ari), and terminating all
mental health care for both children; by failing to properly
apply the Best Interests of the Child standard in making its
rulings; and by modifying provisions of the Consent Order
with respect to visitation, counseling/therapy, and reunification?
III. Did the trial court err in its award of attorneys’
fees?
In his cross-appeal, Father poses one question:
Did the court err by establishing a vague purge provision
with an immediate financial penalty?
We dismiss Mother’s appeal from the denial of four
counts of the contempt petition, as an order denying a contempt request is not appealable. The Pack Shack, Inc. v.
Howard County, 371 Md. 243, 254 (2002). We hold that the
trial court did not abridge Mother’s constitutional right to
parent her children and did not err or abuse its discretion in
its award of fees.
In Father’s cross-appeal, we affirm the court’s order
imposing a financial penalty upon Father for any future failure to ensure that Ari attends Wednesday night visits, but
direct that the word “pleasantly” be stricken from the trial
court’s order.
DISCUSSION.
Counts I and II of the Contempt Petition
Mother contends that, although the court ruled in her
favor by granting the first two counts of her contempt petition, the manner in which it did so violated her constitutional right to participate in raising her children. According to
Mother, the court’s ruling had the effect of modifying the
August 2010 Consent Order to eliminate her right to visit
with Jordan and to place new limits on her right to visit
with Ari.
This contention is without merit. The August 2010
Consent Order remains in effect pending the result of a

merits hearing on Father’s motion to modify custody and
visitation. In ruling on Mother’s contempt petition, however,
the trial court had broad discretion to fashion a remedy for
Father’s contemptuous conduct.
The sanction imposed on Father was designed to coerce
his future compliance with the provisions pertaining to
Wednesday night dinners with Ari. The evidence suggested
that, in the short-term, the remaining visitation terms were
unenforceable. Mother’s own testimony was that she did not
expect or desire visitation with Jordan in the short-term. In
light of this testimony and the court’s finding that the level
of alienation from Jordan was so extreme that visitation
could result in him causing harm to himself or Mother, we
perceive no abuse of discretion.
The court also necessarily took into consideration
Father’s ability to comply with a provision requiring him to
produce Jordan for weekly dinner visits and to produce
either twin for bi-weekly overnight visits. See Lynch v.
Lynch, 342 Md. 509, 529 (1996). The twins each had testified that they would refuse any attempts to require them to
attend overnight visits and, in past practice, the twins had
so refused. The court reasonably determined that sanctioning Father for future non-compliance would be punitive,
rather than remedial.
To be sure, the court also found parental alienation by
Father. Nevertheless, this issue is properly the subject of a
merits hearing on Father’s pending motion to modify custody, not a contempt proceeding to enforce an interim, pendente lite custody order.
CROSS-APPEAL
As discussed, the trial court ordered Father to produce
Ari for Wednesday night visits and imposed the following
sanction: “[F]or every hour that Ari does not spend (pleasantly) with [Mother] on Wednesday nights from 5 pm until
10:30 pm, [Father] will be fined one thousand dollars
($1000.00) per hour.”
Father asserts that the requirement that he ensure that
Ari behaves “pleasantly” during the visits is not enforceable
and “imposes a term that is beyond [his] control.” Father
suggests that this Court order the “[r]edaction of the word
‘pleasantly’” from the trial court’s order. Father also argues
that the “purge provision” is “overreaching” because it is in
the nature of a penalty.
We agree that the requirement is unenforceable and
must be stricken. Father will not be in attendance during
these visits and has no power to control Ari’s behavior then.
Moreover, the pleasantness, vel non, of a teenage boy’s
behavior is far too subjective to trigger the imposition of a
civil fine.
We disagree, however, that the court erred or abused its
discretion in imposing a $1,000 fine for each hour Ari fails
to spend with Mother on Wednesday nights. Father is not
being punished. Rather, the possibility of a monetary sanction, i.e., a future fine, serves to motivate Father to exercise
his authority over Ari and persuade or if necessary compel
him to attend future visits.
Contrary to Father’s assertion, the Court of Appeals
decision in Dodson, 380 Md. at 438, does not prohibit such a
fine. Moreover, this Court has approved the imposition of a
fine to coerce compliance in the context of constructive civil
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contempt in Gertz v. Md. Dep’t of Environment, 199 Md.
App. 413, cert denied, 423 Md. 451 (2011). We perceive no
error or abuse of discretion by the court in ruling that
Father shall be fined for any future noncompliance with the
court’s order directing that Father produce Ari for
Wednesday night visitation.”
Slip op. at various pages, citations and footnotes omitted.

Bernard G. Keirsey III v.
Debora Duncan f/k/a Keirsey*
DIVORCE: ALIMONY: INTRINSIC FRAUD ALLEGATION
CSA No. 0794, Sept. Term 2011. Unreported. Opinion by Meredith, J.
Filed July 17, 2013. Appeal from Anne Arundel County. Affirmed.
RecordFax #13-0717-02, 7 pages.
The motion to revise a three-year-old final judgment was properly denied because appellant had failed to allege extrinsic fraud,
mistake or irregularity; even assuming arguendo that his ex-wife
had given perjured testimony regarding her assets, perjury constitutes intrinsic fraud and cannot serve as a basis for a court to exercise revisory power over a final judgment pursuant to Rule 2-535(b).
“On April 22, 2011, Bernard G. Keirsey III, appellant,
filed a motion to revise the June 6, 2008, denial of his motion
to modify alimony. Debora Duncan, appellee, opposed this
motion. The circuit court denied Keirsey’s motion. We affirm
the judgment of the circuit court.
Keirsey asserted that his 2011 motion was filed pursuant
to Rule 2-535(b), that states, “[o]n motion of any party filed
at any time, the court may exercise revisory power and control over the judgment in case of fraud, mistake, or irregularity.”
“The terms ‘fraud, mistake, or irregularity’ as used in
[the Rule], are narrowly defined and are to be strictly
applied.” Early v. Early, 338 Md. 639, 652 (1995).
“A litigant seeking to set aside an enrolled decree must
prove extrinsic and not intrinsic fraud.” De Arriz v. KlinglerDe Arriz, 179 Md. App. 458, 470 (2008 ). In Schwartz v.
Merchants Mortgage Co., the Court of Appeals explained
that “fraud is extrinsic w hen it actually prevents an adversarial trial, but is intrinsic when it is employed during the
course of the hearing which provides the forum for the truth
to appear, albeit that truth was distorted by the complained
of fraud.” 272 Md. 305, 309 (1974). “[A]n enrolled decree
will not be vacated even though obtained by the use of
forged documents, perjured testimony, or any other frauds
which are ‘intrinsic’ to the trial of the case itself.” Id. at 308.
In this appeal, Keirsey contends that Duncan committed
fraud when she lied to the court about her assets. However,
even if he were correct — and we do not reach the correctness of his contention — perjured testimony would constitute intrinsic fraud and could not serve as a basis for a
court to exercise revisory power pursuant to Rule 2-535(b).
We do not decide if Duncan lied under oath because the
issue of whether or not she did is irrelevant to this appeal.
Because Keirsey pointed to no instances of extrinsic
fraud in this case, we find that the circuit court committed
no error of law and did not abuse its discretion in denying
Keirsey’s motion.”
Slip op. at various pages, citations and footnotes omitted.

Jeffrey Metheny v. Garrett County
Department of Social Services, et al.*
CHILD SUPPORT: PATERNITY: NOTICE AND
OPPORTUNITY TO BE HEARD
CSA No. 1608, Sept. Term 2011. Unreported. Opinion by
Woodward, J. Filed July 17, 2013. Appeal from Garrett County.
Vacated and remanded. RecordFax #13-0717-01, 12 Pages.
While appellant waived his claim of lack of personal jurisdiction by failing to raise it before he filed a motion to modify child
support, the evidence established that the trial court violated his
due process rights in 2007 and 2009 by entering paternity and
child support orders without affording him reasonable notice
and opportunity to be heard.
“On May 10, 2007, appellee, the Garrett County
Department of Social Services, Bureau of Support
Enforcement (“GCBOSE”), and Miranda Bageant
(“Mother”), filed a complaint against Jeffrey Metheny to
establish paternity and child support for Laura B., born
June 12, 2006. After a hearing before a family law master,
the Circuit Court entered an order on August 24, 2007,
ordering appellant to pay temporary child support in the
amount of $400 per month, effective May 2007 .
On December 22, 2009, after obtaining a DNA sample
from appellant, another hearing was held to establish
paternity and set permanent child support. The circuit
court adopted the master’s recommendations .
Appellant filed a motion to terminate child support
and to eliminate or abate the arrearage. A family law master recommended denial of appellant’s motion, which the
circuit court adopted August 25, 2011.
We vacate and remand the case.
DISCUSSION
I. Personal Jurisdiction
Appellant contends the trial court never had personal
jurisdiction over him, because under §6-103.2(3) of the
Courts and Judicial Proceedings Article, the circuit court
can exercise personal jurisdiction over appellant, a nonresident of Maryland, only if the act of conception is
alleged to have occurred in Maryland, and the complaint
does not make that allegation.
On October 27, 2010, appellant filed a petition to modify the child support order entered by the circuit court.
Nowhere in that petition does appellant raise the lack of
personal jurisdiction over him. As a result, appellant consented to personal jurisdiction by the circuit court. See
Md. Rule 2-322(a); Hernandez, 169 Md. App. at 687; Guen,
38 Md. App. at 587 and n.8.
II. Due Process
“Generally, due process requires that a party to a proceeding is entitled to both notice and an opportunity to be
heard on the issues to be decided in a case.” In re
Katherine C., 390 Md. 554, 572 (2006). In Mullane v.
Central Hanover Bank & Trust Co., 339 U.S. 306 (1950),
the Supreme Court set forth the oft-recited foundation of
due process: “The notice must be of such nature as reasonably to convey the required information … and it must
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afford a reasonable time for those interested to make
their appearance.” The notice given must convey those
issues that may be the subject of the hearing. Van Schaik
v. Van Schaik, 90 Md. App. 725, 738-39 (1992).
A. August 23, 2007 Hearing and August 24, 2007 Order
The Affidavit of Service states that on June 28, 2007,
“in hand delivery” was made to appellant of the summons,
paternity complaint/petition, and financial statement. The
docket entries state that on the day the complaint was
filed, a written subpoena was issued. Nowhere does it
indicate a subpoena was served.
In addition, none of the papers actually served on
appellant indicated there was going to be a hearing on
August 23, 2007, or that temporary child support would be
the subject. The summons merely directed appellant to
file a written to the attached complaint within 60 days.
The complaint failed to make a request for pendente lite
relief. Nevertheless, on August 24, 2007, the circuit court
entered an order granting pendente lite relief, ordering
temporary child support of $400 per month effective May
2007.
It is clear appellant’s due process rights were violated
with regard to the August 24, 2007 order. Maryland case
law, as well as federal jurisprudence, provides the bedrock
principle that due process, at a bare minimum, affords a
party notice of an action against him or her and an opportunity to be heard. See Sapero v. Mayor & City Council of
Baltimore, 398 Md. 317, 346 (2007). Accordingly, the
Order dated August 24, 2007 cannot stand.
B. December 22, 2009 Hearing and December 30, 2009
Order
After obtaining a DNA sample from appellant while he
was incarcerated in West Virginia, a second hearing was
held before a family law master on December 22, 2009, in
order to establish paternity and permanent child support.
Appellant again failed to appear. The Report of the
Master was issued the same day, recommending, inter alia,
that: (1) appellant be found as the biological father of
Laura B.; (2) permanent child support be set at $400 per
month; and (3) child support arrearage of $12,400 be
established. By Order dated December 30, 2009, the trial
court adopted the master’s recommendations.
There is nothing in the record indicating a hearing was
scheduled by the court for December 22, 2009, or that
notice of that hearing was sent to appellant. At the hearing, GCBOSE’s attorney told the master that appellant
“was given notice of today’s hearing.” Counsel, however,
provided no evidence, or even a factual basis, for that
assertion. Indeed, GCBOSE’s attorney advised the master
that appellant was no longer incarcerated, when, according to appellant’s testimony, he had been incarcerated 13
days before the hearing and remained incarcerated until
October 7, 2010. Accordingly, the Order dated December
30, 2009 cannot stand.
[Fn 11: Appellant conceded the issue of paternity of
Laura B. before the trial court. Therefore, on remand, the
only issues will be the determination of appellant’s current child support obligation and arrearages, if any, from
May 10, 2007.]”
Slip op. at various pages, citations and footnotes omitted.

Christopher W. Pisano v.
Katherine F. Pisano*
DIVORCE: ECONOMIC RELIEF: CALCULATION
CSA Nos. 1391, Sept. Term 2011, and 0017, Sept. Term 2012
(Consolidated). Opinion by Kehoe, J. Filed Aug. 2, 2013. Appeal
from Baltimore County. Appeal No. 1391 vacated in part and
remanded; appeal No. 0017 dismissed as moot. RecordFax #130802-02, 40 pages.
The trial court properly determined which of the parties’ assets
constituted marital property, but an irreconcilable discrepancy
between the marital award and the alimony analysis required
remand; therefore, the monetary award and child support determination were also vacated to provide the trial court with remedial
flexibility.
“Christopher presents issues we have consolidated and
reordered:
I. Did the trial court abuse its discretion by granting
Katherine a monetary award of $1,290,754.10 and setting
deadlines for its payment?
II. Did the court abuse its discretion in determining the
amount and duration of its alimony award to Katherine?
III. Did the court abuse its discretion in ordering
Christopher to pay child support of $1,750 per month for the
parties’ minor child?
In her contingent cross-appeal, Katherine presents issues
we have reworded:
I. Was the trial court clearly erroneous in finding severance payments to be received by Christopher were not marital property?
II. Was the trial court clearly erroneous when it failed to
adjust the value of the martial home for an $80,000 lien
against it, when calculating the value of Katherine’s marital
assets?
We affirm the resolution of which assets should be treated as marital property. We conclude there was an oversight
in valuation of the marital home. That asset’s value should
be reduced from $1,350,000 to $1,269,515. We otherwise
affirm the court’s findings as to the value of the marital
property. We vacate the alimony, monetary and child support
awards to provide remedial flexibility on remand.
Discussion
I. Marital Property and Monetary Award
Maryland’s Marital Property Act, FL §8-201 et seq.,
empowers courts to make a monetary award where such an
award would overcome an inequity created by “a division of
the parties’ property [only] according to its title.” Malin v.
Mininberg, 153 Md. App. 358, 427 (2003). In this arena, the
circuit court has broad discretion to reach such an equitable
and fair result. See Hart v. Hart, 169 Md. App. 151, 160-61
(2006).
Christopher presents a number of arguments:
Marital Property
At trial, the parties requested the court determine
whether the severance payments, proceeds of the sale of the
C&A Holding and C&A Service stock, as well as
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Christopher’s stock in Trilogy Flavors, C&A IP and Trilogy
Spice Extracts were marital property.
The court found the payments from the consulting agreement and the severance package were not marital property
but represented future earnings. The court also concluded
that Christopher’s stock holdings and assets from the sale of
his stock were marital property.
Christopher argues the circuit court erred by concluding
his stock and the Installment Note were marital property.
This is a question of fact. The finding that Christopher failed
to meet his burden of persuasion was not clearly erroneous.
See Byers v. State, 184 Md. App. 499, 521 (2009)
Moreover, the stock in C&A IP and Trilogy Flavors was
purchased by Christopher during the marriage. This stock
was marital property.
Katherine contends the court erred in finding
Christopher’s severance payments were future earnings and
not marital property. We see no error. The severance payments are spread out over 60 months and are more analogous to future earnings than to an end of employment lump
sum reimbursement or accrued bonus. Maryland’s child support guidelines support this interpretation. FL §12201(b)(4)(i).
Second, we do not believe the court was clearly erroneous in not accepting Katherine’s contention that a note,
payable over 20 years, should be valued at the total income
stream, including interest, without any present value discount.
Finally, Katherine contends the circuit court clearly
erred in its valuation of the former marital residence, which
had been transferred to her name alone prior to trial.
Katherine is correct. The marital home was subject to a
home equity lien of $80,485. On remand, we direct the circuit court to adjust the value from $1,350,000 to $1,269,515.
Monetary Award
Christopher contends the court erroneously stated that
Maryland was a title state and this erroneous statement of
law rendered erroneous the court’s monetary award.
However, in making its monetary award, the trial court
explicitly applied the analysis required by FL §8-205. Any
error was harmless.
Christopher contends there are inconsistencies in the
trial court’s opinion. As regards the monetary award, the
inconsistencies are minor and the thread of the court’s reasoning is easy to follow. An inconsistency in the court’s
alimony analysis is more problematic.
Christopher contends the court erred by failing to state
the distribution of the parties’ marital property based on
title alone would be inequitable and, therefore, did not adequately perform the third step required by the Marital
Property Act. We disagree. The court promptly began its §8205 factor analysis, implicitly indicating it thought it necessary to make a monetary award to correct an inequity. It is
not necessary for the court to state every step in its reasoning, see Malin, 153 Md. App. at 416.
The trial court addressed the §8-205(b) factors in detail.
Christopher challenges three criteria.
The Parties’ Assets
Christopher contends the court was clearly erroneous in
its evaluations of §8- 205(b)(2) because it stated “aside
from the Garrison Road house, everything else is titled in

[Christopher]’s name.” The misstatement was harmless
because, in its analysis, the court noted Katherine held title
to the marital home, her own jewelry, and her bank account
and included those assets when valuing her titled marital
property.
Economic circumstances (FL §8-205(b)(3))
Christopher contends the court clearly overstated
Christopher’s share of the marital property. To the extent
there was any inaccuracy—and we think there was none—it
was neither here nor there because the monetary award is
clearly based on the parties’ marital assets less the proceeds
of the retirement accounts.
Christopher argues the court erred by characterizing
Katherine’s income potential as limited. While the parties
stipulated she had the present ability to earn $40,000, this
figure is indeed “limited” when compared to Christopher’s
annual income, from $754,000 to more than $1.4 million from
2004 through 2010. In The court used the stipulated figure
for Katherine but noted “[i]n reality, she makes much less.”
She did not work outside the home for almost 20 years and
has not maintained her certification or training. Moreover,
the court noted she “would be competing with job candidates 25 years her junior.” The trial court’s reservations are
reasonable.
Third, we are not convinced the court clearly erred by
failing to explicitly note that Christopher rented an apartment and paid the children’s tuition. That this single paragraph does not re-hash the extensive analysis already performed by the court does not affect the substance of its
determination. Davidson v. Seneca Crossing Section II
Homeowner’s Ass’n, 187 Md. App. 601, 628 n.4 (2009).
Christopher argues the court was clearly erroneous
because it did not discuss his financial generosity when discussing the other factors relative to doing equity between
the parties as required by §8-205(b)(11). We are not persuaded. Christopher used marital funds to pay off an encumbrance on marital property.
Christopher takes issue with the court’s word choice
when discussing circumstances which contributed to the
estrangement. Whether we characterize Christopher’s behavior as “tawdry,” “ambivalent and troubled,” or something
else, it is clear his marital misconduct was a major factor in
the breakup of the parties’ marriage. We cannot say the
court erred or abused its discretion.
Calculation of Monetary Award
Christopher argues the process by which the court calculated the award improperly and prejudicially favored
Katherine. The Marital Property Act gives the court discretion to calculate a monetary award, requiring only that the
court discuss each of the factors in §8-205(b) in the process.
See Innerbichler, 132 Md. App. at 230.
Christopher’s second argument is that the monetary
award resulted in a sizeable and unexplained disparity
between the parties’ respective shares of the marital property, with Katherine receiving 65% while Christopher received
only 35%. Christopher relies on Flanagan v. Flanagan, 181
Md. App. 492 (2008), which is factually inapposite to this
case for several reasons.
The 24% difference between the parties’ post-award
shares of the marital assets pales in comparison to the 74%
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discrepancy vacated in Flanagan. Moreover, in light of the
significant discrepancy in the parties’ earning abilities, the
court did not abuse its discretion in making the monetary
award.
Christopher argues the court abused its discretion by
ordering him to pay Katherine within 60 days and the balance by June 24, 2012 because he had no ability to comply.
Christopher did not present evidence or argue to the circuit
court that the marital property titled to him [was] illiquid. It
is not properly before us.
II. Alimony
It is necessary to vacate the alimony award. First, there
is an irreconcilable discrepancy between the court’s marital
award and its alimony analysis. FL §11-106(b)(11)(ii)
requires a court to consider the monetary award when making its alimony award. During its §11-106(b) analysis, the
court stated that “[Christopher] is receiving 65% of the martial property …” This is clearly incorrect; Christopher’s postaward share of the marital property was 38%.
Second, the award terminated Katherine’s entitlement at
age 62 without explanation. On remand, the court should
determine whether Katherine should receive alimony and, if
so, in what amount and duration according to §11-106. If it
decides to terminate alimony after a finite number of years,
the court should explain the basis for its decision.
III. Child Support
Christopher argues the court abused its discretion in
making a child support award without findings as to the parties’ income and expenses. In “above guidelines” cases, a
court may use its discretion in setting child support. FL §12204(d). Unlike the analogous statutory provisions pertaining
to monetary awards and alimony, §12-204 does not require
formal findings of fact. More to the point, the circuit court’s
analysis contains a detailed discussion of the parties’
income.
The alimony and child support awards will remain in
effect pendente lite subject to further order of the circuit
court.”
Slip op. at various pages, citations and footnotes omitted.

Amanda M. Whisler v.
Stephen D. Whisler*
DIVORCE: MONETARY AWARD: ALIMONY
CSA No. 0048, Sept. Term 2012. Unreported. Opinion by
Matricciani, J. Filed July 25, 2013. Appeal from Baltimore County.
Reversed in part and remanded. RecordFax #13-0725-03, 10 pages.
The evidence before the trial court was insufficient to determine the proper amount of a monetary award or alimony; on
remand, the parties must present evidence to enable the court to
address their respective financial needs, abilities and resources,
both at present and when the would-be recipient reaches her maximum earning potential.
“Appellant Amanda M. Whisler was divorced from
appellee Stephen D. Whisler on January 6, 2012. An amended judgment dated February 14, 2012 made modest corrections to the original one, none relevant to the current
appeal. Appellant then noted this appeal from the amended
judgment.

DISCUSSION
The judgment granted appellee a monetary award of
$10,000. Appellant moved to amend that portion of the judgment, suggesting that the trial court had overlooked
appellee’s Navy pension because it did not appear on the
Marital Property Statement, as it was in “pay status.” Mrs.
Whisler sought a 50% interest in the military pension.
Mrs. Whisler also contends that, consistent with §11106(c)(2), despite her rejoining the workforce, the difference in living standards between herself and appellee will be
“unconscionably disparate.” Appellant maintains that she is
entitled to indefinite alimony.
We cannot address the merit of these allegations, however, because the record before us contains insufficient evidence of the parties’ finances, in particular the characterization of each party’s employment, the ownership of the purported joint-debt, and the resulting disparity in standards of
living.
We explain.
As required by section 11-106 of the Family Law article,
the trial court addressed the parties’ history, contributions
to the family, estrangement, physical and mental capacities
and the length of the marriage and then focused upon their
economic circumstances. The court found Mrs. Whisler maintained approximately $71,000 in retirement assets in her
name, while Mr. Whisler’s retirement assets had been substantially depleted to support the family up to the date of
divorce. He was left with only $7,000 in his Northrop
Grumman Savings Plan. Additionally, the court specifically
found no dissipation of those assets, but rather that the bulk
of the $107,000 from his depleted retirement funds was
expended on family expenses during the separation. The
trial court remarked on the unfortunate circumstances the
parties found themselves in — their home was “upside
down;” Mr. Whisler faced another $50,000 in credit card
debt; and Mrs. Whisler would receive “bupkis.” Taking all of
this into consideration, the trial court concluded that a 50/50
split of marital property was not appropriate. It ordered a
minimal adjustment of $10,000 to appellee.
Although the record contains evidence sufficient to
establish the figures above, other portions of the court’s
findings lack adequate foundation. For example, the court
found Mr. Whisler’s employment – and the industry in which
he works – is volatile. Although Mr. Whisler testified to this
effect, the only factual basis was his unemployment from
October 30, 2009 to November 15, 2010. Similarly, the court
found Mrs. Whisler is likely to progress through the ranks at
her job, and is, therefore, likely to experience a salary
increase. Although she testified that her skill was “critical[,]” the record contains no evidence to support a finding
that she is likely to earn a promotion. Her testimony neither
suggested that a raise is imminent, nor included a statement
that she solicited government as opposed to private employment (causing an allegedly lower salary). Mr. Whisler argued
these points, but did not testify to them and neither party
presented a vocational expert. Additionally, Mr. Whisler
claimed that he is solely responsible for the parties’ substantial debt, but undercut his claim by dividing the debt on his
financial statements. Ms. Whisler testified that she relinquished responsibility for accounting to her husband and
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that she was unaware of the parties’ finances. She took the
position that her ignorance should relieve her of this joint
financial burden. There is no basis in law for this proposition.
The evidence here resembles an impressionist painting —
from afar the picture appears composed, but a close-up
reveals scattered, non-linear brush strokes. Because the
court’s unsupported factual determinations impermissibly
commingle with its supported ones, we must remand this
case to provide the parties with the additional opportunity to
present evidence.
On remand, the parties must present further evidence,
enabling the court to address more specifically factors 9
(ability of the party from whom alimony is sought to meet
that party’s needs while meeting the needs of the party seeking alimony) and 11 (the financial needs and financial
resources of each party). The record also lacks the evidence
necessary to project into the future when Mrs. Whisler has
reached her maximum earning potential for the purpose of
applying section 11-106(c)(2). Whittington v. Whittington,
172 Md. App. 317, 338 (2007). Although the burden of justifying indefinite alimony remains with appellant, both parties
must supplement the testimony and other evidence in the
record as it now stands in order for the court to apply section 11-106 properly.
In sum, there are too many factual gaps in the record
before us. There was insufficient proof that appellee bore the
brunt of the on-going marital debt and that his retirement
funds were expended in a way that benefitted appellant.
Based upon a more complete factual record, the trial court
will be in a position to determine whether to award appellant
half of the marital portion of appellee’s Navy pension and/or
whether she is entitled to alimony.”
Slip op. at various pages, citations and footnotes omitted.

Bronson Yake v. Deborah
Keith F/K/A Yake*
CUSTODY: MOTION TO MODIFY: ATTORNEYS’ FEES
CSA No. 0065, Sept. Term 2012. Unreported. Opinion by Eyler,
James R., Retired, Spec. Assigned. Appeal from Baltimore County.
Affirmed. RecordFax #13-0711-02, 9 pages.
The trial court did not abuse its discretion in denying the
father’s motion for attorneys’ fees after the court rejected his exwife’s attempt to modify custody, since the court’s finding that there
was insufficient evidence of a change in circumstances to support
the modification did not amount to an implicit finding that the
motion to modify was brought without substantial justification.
“Following the denial of Deborah Keith’s (f/k/a Yake)
petition for change of custody in the absence of a showing of
a change in material circumstances, appellant, Bronson Yake,
moved to alter or amend the order to add an award of attorneys’ fees in his favor. This appeal arises from the denial of
his motion.
FACTS AND LEGAL PROCEEDINGS
In November 2007, the circuit court filed its order granting Mr. Yake a divorce and awarding him primary physical custody of the couple’s children.

In May 2008, Ms. Keith petitioned to modify custody,
which petition was denied. Notwithstanding the denial, the
parties agreed to certain modifications to the children’s visitation schedule, which was entered as a consent order on
March 23, 2009.
Keith filed a second petition to modify custody on
September 14, 2010, alleging a material change in circumstances in that she had remarried, purchased a single family
home minutes away from the children’s home, and obtained a
job that permitted her flexible work-at-home hours. She
sought primary physical custody, or in the alternative, joint
physical custody, of the children. Yake opposed any modification of custody, denying any material change in circumstances in the lives of the children.
The circuit court heard argument on the petition on
December 13, 2011.
During the hearing, Yake made no request for attorneys’
fees. Prior to the hearing, his only mention of the issue had
been a boiler plate request, in his response, for “reasonable
expenses, including reasonable attorneys [sic] fees, and all
reasonable costs related to this petition.”
The court’s order denying Keith’s petition was filed Dec.
16, 2011. On Jan. 12, 2012, Yake filed his motion requesting
$4,190 in attorneys’ fees and $699 in expenses.
DISCUSSION
Yake alleges he is entitled to reasonable attorneys’ fees,
pursuant to §12-103 of the Family Law Article. Because the
circuit court found that Keith had introduced no evidence at
the December 13, 2011 hearing to indicate any material
change in circumstances, he continues, the court implied that
Keith lacked substantial justification for modification of custody.
FL §12-103 was not intended to be punitive. It was reenacted in 1993 for the specific purpose of addressing the
inability of some custodial parents to finance judicial
enforcement of court-ordered child support. Davis v. Petito,
425 Md. 191, 202 (2012) (citing 1993 Session Laws, Chapter
514 and testimony provided in the file for House Bill 381).
Before making an award the trial court is required to consider the parties’ financial status, needs, and whether there was
a substantial justification for bringing, maintaining, or
defending a proceeding.
There is no support for a determination that the circuit
court found a lack of substantial justification in Keith’s filing
simply as a result of its failure to rule in her favor on that
petition; a finding otherwise would permit an argument in
favor of an award of fees for every prevailing party in a custody or child support modification matter. Keith, who presumably believed in good faith that her changes in residence
and employment status warranted a finding of substantial
change in circumstances, was entitled to petition for modification of custody. The court made no finding of lack of substantial justification, and was not asked by Yake to do so.
Furthermore, under §12–103(b), “substantial justification is but one consideration in the triad… to support fee
shifting.” Even if the circuit court had implicitly found a lack
of substantial justification, it was not asked to, nor did it,
make any finding on the financial status and needs of the
parties so as to justify an award of fees.”
Slip op. at various pages, citations and footnotes omitted.
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