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In The Court of Appeals
Cite as 8 MFLM Supp. 3 (2013)
Protective order: extension after term: time of hearing

Lawrence La Valle
v.
Janet La Valle
No. 2, September Term, 2007
Argued Before: Bell, C.J., *Raker, Harrell, Battaglia
Greene, Wilner, Alan M. (Ret’d, specially assigned)
Cathell, Dale, R. (Ret’d, Specially Assigned), JJ.
Opinion by Bell, C. J.
Filed: June 26, 2013. Reported.
*Raker, J., now retired, participated in the hearing and
conference of this case while an active member of this
Court. After being recalled pursuant to the Constitution,
Article IV, Section 3A, she also participated in the decision and adoption of this opinion.
Where a motion to extend a protective order is filed
prior to its expiration, but, for any reason, the hearing
on the motion is delayed beyond expiration of the protective order, that order can no longer be extended.
The sole issue in this case is whether a court may
extend a domestic violence protective order, pursuant to
a motion timely filed during the term of the order, without
also holding a hearing on the motion during the term of
that order. We will answer this question in the negative,
and conclude that Maryland Code (1984, 2006 Repl.
Vol.) § 4-507 (a) of the Family Law Article (“FL”)1 permits
a domestic violence protective order to be extended only
upon a motion filed and a hearing on that motion held
prior to the expiration of that order. In short, we hold that
a court that is petitioned to extend a protective order is
required, prior to expiration of the order, to hold a hearing to determine whether to extend that order.
I.
This case arose out of a domestic altercation
between the petitioner, Lawrence La Valle, and his wife,
the respondent, Janet La Valle. Following the dispute,
which occurred on the evening of May 25, 2006, the
respondent filed, in the District Court of Maryland, sitting
in Montgomery County, a Petition for Protection from
Domestic Violence against the petitioner. On May 30,
2006, the District Court issued a Temporary Protective
Order pending a hearing, after which, on June 21, 2006,
a Final Protective Order, effective until October 10, 2006,2

REPORTED OPINIONS
Ed. note: Reported opinions of the state courts of appeal are
subject to minor editing by the courts prior to publication.
Headnotes are not from the courts but are added by the
editors. Page numbers are from slip opinions.
was issued against her husband. The order granted the
respondent exclusive use and possession of the parties’
marital home, and custody of the parties’ minor son.3
On September 14, 2006, prior to the expiration of
the protective order, the respondent filed a motion, pursuant to FL § 4-507 (a), to extend the protective order.
Supra note 1. The court scheduled a hearing on the
motion for October 3, 2006,4 two days after expiration
of the protective order. On September 29, 2006, the
petitioner opposed the motion to extend the order on
the grounds that there was no factual basis on which to
extend the order, and that FL § 4-507 (a) (1) allows
extension only during the term of the original order.
At the October 3 hearing, the petitioner repeated
the arguments raised in his opposition and, noting the
status of the order, that the original protective order
had expired, further argued that, at that time, pursuant
to FL § 4-507, the court lacked the authority to grant
an extension. Nevertheless, rejecting the petitioner’s
arguments, the District Court extended the protective
order until March 1, 2007.5
The petitioner appealed that judgment to the
Circuit Court for Montgomery County, which, after having held a de novo review, affirmed the District Court,
and concluded that the requirement that a protective
order be modified only during its term was satisfied if
the request for an extension was filed prior to the expiration of the order. Thus, concurring with the District
Court, the Circuit Court reasoned that, so long as a
motion to extend a protective order is filed during the
term of the protective order, that protective order may
be extended, irrespective of when a hearing and argument on the motion is held; that they actually occur
after the protective order has expired does not affect
the validity of the extension.
The petitioner noted an appeal of that judgment
to the Court of Special Appeals. Simultaneously, the
petitioner filed, in this Court, a Petition for Writ of
Certiorari. The intermediate appellate court transferred
the “appeal” to the Cour t of Appeals pursuant to
Maryland Rule 8-132.6 We granted the petitioner’s petition for certiorari on April 11, 2007. La Valle v. La Valle,
398 Md. 314, 920 A.2d 1058 (2007). We shall reverse.
I.
The respondent asserts that the matter before us
is now moot, because the protective order in question
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expired in March, 2007, prior to the Court’s grant of
cer tiorari, the following month. The petitioner disagrees, however, explaining that, even though the
order did expire, “the effects of both extensions may
endure beyond the life of the protective order in question even as extended.” We agree with the respondent,
that the question with which we are presented is moot.
This Court ordinarily does not render judgment
on moot questions. State v. Ficker, 266 Md. 500,
506–07, 295 A.2d 231, 235 (1972). A case is considered moot when “past facts and occurrences have produced a situation in which, without any future action,
any judgment or decree the court might enter would be
without effect.” Hayman v. St. Martin’s Evangelical
Lutheran Church, 227 Md. 338, 343, 176 A.2d 772,
775 (1962). See Ireland v. Shearin, 417 Md. 401, 406,
10 A.3d 734, 757 (2010); Office of the Pub. Defender v.
State, 413 Md. 411, 422, 993 A.2d 55, 62 (2010);
Suter v. Stuckey, 402 Md. 211, 219, 935 A.2d 731, 736
(2007) (citing Dept. of Human Resources v. Roth, 398
Md. 137, 143, 919 A.2d 1217, 1221 (2007); Attorney
Gen. v. A.A. County School Bus, 286 Md. 324, 327,
407 A.2d 749, 752 (1979)). Accordingly, in Ficker, we
stated that, “[a]ppellate courts do not sit to give opinions on abstract propositions or moot questions, and
appeals which present nothing else for decision are
dismissed as a matter of course.” 266 Md. at 506–07,
295 A.2d at 235. The protective order at issue here
expired by both its original and extended terms prior to
the grant of certiorari by this Court. As such, although,
as the petitioner argues, some consequences of the
protective order may persist beyond its expiration, this
appeal is nonetheless moot, because a decision by
this Court would be without effect as to those consequences.
There is a limited exception to the mootness doctrine, however, which provides that “where a case,
while technically moot, presents a recurring matter of
public concern which, unless decided, will continue to
evade review, we have nonetheless considered the
case on its merits.” Office of the Pub. Defender, 413
Md. at 423, 993 A.2d at 62 (citing In re Julianna B.,
407 Md. 657, 665-66, 967 A.2d 776, 780-81 (2009);
Suter, 402 Md. at 220, 935 A.2d at 736; Arrington v.
Dep't of Human Res., 402 Md. 79, 91-92, 935 A.2d
432, 439-40 (2007); Anne Arundel County Sch. Bus
Contractors Ass'n, 286 Md. at 328, 407 A.2d at 752;
Lloyd v. Bd. of Supervisors of Elections of Baltimore
City, 206 Md. 36, 43, 111 A.2d 379, 381-82 (1954).
Indeed, if a matter’s “recurrence will involve a relationship between government and its citizens, or a duty of
government, and upon any recurrence, the same difficulty which prevented the appeal at hand from being
heard in time is likely again to prevent a decision, then
Court may find justification for deciding the issues
raised by a question which has become moot, particu-
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larly if all these factors concur with sufficient weight.”
Lloyd, 206 Md. at 43, 111 A.2d at 382. Since this Court
has consistently recognized “protection from domestic
violence as a significant public policy concern to trigger review of moot cases,” we will apply this exception,
and, on that basis, decide the matter before us.
Stucker, 402 Md. at 221, 935 A.2d at 737. See
Katsenelenbogen v. Katsenelenbogen, 365 Md. 122,
125, 775 A.2d 1249, 1251 (2001).
II.
The petitioner argues that Maryland courts’ routine extension of protective orders, for any reason after
they have expired, violates FL § 4-507. In that regard,
he submits that the clear and unambiguous statutory
language of section 4-507 requires that any modification of a domestic violence protective order, including,
but not limited to, its extension, must occur during its
term. He relies on our opinion in Torboli v. Torboli, in
which we noted that, pursuant to FL § 4-507, “modification or rescission of a protective order must occur,
by the court that issued it, during the term of the order
and after notice and a hearing.” 365 Md. 52, 63, 775
A.2d 1207, 1214 (2001). The petitioner also advances
the alternative argument that a protective order that
has expired may not, and should not, be extended. He
contends that an untimely extension does not, and
cannot, relate back to the date of the filing of a motion
to extend. This is so, he argues, because “to allow a
protective order to be reinstated, after a hiatus, days
after it has expired, places the party subject to the
order in an uncertain legal status during the interim”
and a court may always enter a new protective order
for cause upon application.7
Conversely, the respondent argues that a trial
court has the authority to extend a protective order,
after notice and a hearing, when a party has filed a
motion to extend that order prior to its expiration. She
submits that the petitioner's reliance on Torboli, supra,
for the proposition that a protective order must be
extended during its term, is improper, because this
Cour t's statement regarding the permissible time
frame for modification or rescission was dictum. The
respondent additionally points out that our holding in
Torboli is not dispositive of the question before us
since the issue presented in that case “involve[d] the
effect of the parties' reconciliation during the term of a
protective order on the enforcement of an emergency
family maintenance award, made as a part of the protective order, where the protective order was neither
modified nor rescinded dur ing its ter m and the
enforcement petition was filed after the expiration of
the term of the protective order,” a wholly separate
issue from that before us in this matter. Torboli, 365
Md. at 54, 775 A.2d at 1208–09.
The respondent challenges the petitioner’s inter-
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pretation of FL § 4-507 (a) as violative of the canons of
statutory construction. Specifically, the respondent
contends that the petitioner reads the language, “during the term of the protective order,” in isolation from
the remainder of section (a), thus leading him to the
erroneous conclusion that the language of the statute
is unambiguous. Instead, the respondent submits that
the language, viewed in context of the entire section, is
ambiguous. That being so, she states that we must
look to the legislative intent underlying it for guidance.
Concluding that the intent of the Legislature in enacting the domestic violence statute was to protect those
subject to abuse from potential further harm, while
considering the procedural rights of the alleged
abuser, the respondent explains that it would, therefore, “be illogical and inconsistent with [this] legislative
intent to place the onus on the person seeking further
protection from abuse to have to concern herself (or
himself) with whether or not a hearing on her timely
motion for extension can be held before the expiration
of the protective order,” and “illogical to deprive a person eligible for relief of a hearing on her motion for
extension simply because there may be a short delay
in the Court conducting the hearing, whether it be due
to a scheduling conflict of the petitioner, the responding party, Counsel for either party, the Court, inclement
weather, or other circumstances beyond anyone's control.”
In answering the question this case presents, we
must consider whether, by expressly addressing the
extension of a protective order, after having provided
for modifications and rescissions, and, in doing so,
omitting the phrase used by the Legislature to define
when a modification or rescission can be made, the
General Assembly intended for there to be a difference
between the handling and timing of modifications and
extensions of protective orders.
Our goal, in interpreting § 4-507, “is to determine
the intention of the legislature in enacting it.” Mayor
and City Counsel of Baltimore v. Chase, 360 Md. 121,
128, 756 A.2d 987, 991 (2000). See Oaks v. Connors,
339 Md. 24, 35, 660 A.2d 423, 429 (1995); Jones v.
State, 336 Md. 255, 260, 647 A.2d 1204, 1206 (1994).
In so doing, we direct our analysis, at the outset, to the
plain language of the statute in question. Jones, 336
Md. at 261, 647 A.2d at 1206. We do not view this
plain language “in rote fashion and in isolation,” but,
instead, keep in mind that “[t]he “meaning of the
plainest language” is controlled by the context in which
it appears.” Kaczorowski v. Mayor and City Counsel of
Baltimore, 309 Md. 505, 514, 525 A.2d 628, 632
(1987) (quoting Guardian Life Ins. Co. of America v.
Ins. Comm’r. 293 Md. 629, 642, 446 A.2d 1140, 1147
(1982)). Nevertheless, “[i]f the words of a statute, construed according to their common and everyday meaning, are clear and unambiguous and express a plain

meaning, we will give effect to the statute as it is written,” and our inquiry ends there. Jones, 336 Md. at
261, 647 A.2d at 1206–07. See Oaks, 339 Md. at 35,
550 A.2d at 429; Chase, 360 Md. at 128, 756 A.2d at
991. In the course of our interpretation, we must be
sure to consider the whole context or scheme in which
a statute appears. Ins. Co. v. J. T. W., 397 Md. 71, 81,
916 A.2d 235, 241 (2007) (citing Chow v. State, 393
Md. 431, 433, 903 A.2d 388, 395 (2006)); Blake v.
State, 395 Md. 213, 224, 909 A.2d 1020, 1026 (2006).
In so doing, we make every effort to read the statute in
such a way “that no word, clause, sentence or phrase
is rendered superfluous or nugatory.” Collins v. State,
383 Md. 684, 691, 861 A.2d 727, 732 (2004); See
Fisher v. Eastern Correctional Inst., 425 Md. 699, 706,
43 A.3d 338, 343 (2012); Moore v. State, 388 Md. 446,
453, 879 A.2d 1111, 1115 (2005).
As we have seen, FL § 4-507 (a) provides:
“(1) A protective order may be modified or rescinded during the term of
the protective order after:
“(i) giving notice to all affected
persons eligible for relief and the
respondent; and
“(ii) a hearing.
“(2) For good cause shown, a judge
may extend the term of the protective
order for 6 months beyond the period
specified in § 4-506 (g) of this subtitle,
after:
“(i) giving notice to all affected
persons eligible for relief and the
respondent; and
“(ii) a hearing.”
We construed section (1) (a) in Torboli v. Torboli, 365
Md. 52, 63, 775 A 2d. 1207, 1214. We concluded that it
was clear and unambiguous, and applying the well settleed cardinal rule of statutory construction, we construed the phrase, “during the term of the protective
order,” to mean, literally, while the protective order is
effective, when it is valid. Specifically, we explained:
“modification or rescission of a protective order must
occur, by the court that issued it, during the term of
the order and after notice and a hear ing.” Id .
(Emphasis added). We affirm our position in Torboli.
The issue in Torboli v. Torboli, however, is not the issue
presented in this case, the timing, and propriety, of
extending a protective order after it has expired.
Rather, we addressed in that case an action to enforce
the provisions of an expired protective order. 365 Md.
at 63, 775 A 2d. at 1214.
Section 4-507 (a) (2), which directly and expressly mentions the extension of a protective order, and
does not contain the phase, “during the term of the
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protective order,” was not an issue in Torboli and,
therefore, was not addressed in that case. Additionally,
we did not address, in Torboli, the meaning of “modification,” as used in subsection (a) (1). This is a necessary step in our inquiry in this case, since, in order to
discern whether the time limit of subsection (a) (1)
applies to extensions under subsection (a) (2), we
must determine whether a “modification” encompasses
an extension.
Looking, first, to the plain language of subsection
(a) (1), a “modification” is defined, as relevant, by the
Merriam-Webster Dictionary as “the making of a limited change in something,” or “the result of such a
change.” “Extension,” in turn, is defined as “an increase
in length of time,” specifically, “time allowed under
agreement or concession.” Applying these definitions,
it is clear that the extension of the term of a domestic
violence protective order, under FL § 4-507, is a “limited change” to such an order, and, therefore, a modification of that order. Thus, it is clear to us that subsection (a) (1) sets for th the time limitations for all
changes that may be made to a protective order,
including extensions to such orders. Subsection (a)
(2), on the other hand, defines when an extension may
be granted, when good cause has been shown, and
specifically prescribes the permissible length of time
— 6 months — for which the duration of an order may
be extended.
We addressed the Legislature’s pur pose in
enacting the domestic violence statute, FL §§ 4–501
through 4–516, in Coburn v. Coburn, as follows:
“[I]n 1980 the Mar yland General
Assembly enacted the domestic violence statute (the statute). §§ 4–501
through 4–516. The statute grants
courts the power to issue civil protection orders, which can prohibit a perpetrator of domestic violence from,
among other things, abusing, contacting or harassing the victim. See §§
4 – 5 0 5 a n d 4–506. T hrough t he
statute, victims of domestic abuse are
offered access to the judicial system
to seek emergency relief and protection from their abusers. It has been
reported that fourteen-thousand victims sought relief from abuse through
filing petitions for temporary protective
orders in the courts of this state in
1 9 9 4 a l o n e. Chr ist ina Asquit h,
Domestic Abuse Cases Multiply, The
Baltimore Sun, November 5, 1995, at
1C, col. 7.
“The purpose of the domestic abuse
statute is to protect and ‘aid victims of
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domestic abuse by providing an
immediate and effective’ remedy.
Barbee v. Barbee, 311 Md. 620, 623,
537 A.2d 224, 225 (1988). The statute
provides for a wide variety and scope
of available remedies designed to
separate the parties and avoid future
abuse. Thus, the primary goals of the
statute are preventive, protective and
remedial, not punitive. The legislature
did not design the statute as punishment for past conduct; it was instead
intended to prevent further harm to
the victim.”
342 Md. 244, 252, 674 A.2d 951, 955 (1996). In light of
this purpose, it would be illogical to conclude that a
court could extend the duration of a protective order
after it has already expired. Since “the primary goals of
the statute are preventive, protective and remedial,” an
interpretation of FL § 4-507 (a) that allows a lapse in
the duration of the domestic violence protective order,
during which time a victim, who has presumably filed a
motion to extend, and is waiting for a hearing date,
may be “contact[ed], abuse[d], or harass[ed],” would
run afoul of this purpose, and would undermine the
objective of providing an “immediate and effective remedy” to the victim. Id., 342 Md. at 252, 674 A.2d at 955
(quoting Barbee, 311 Md. at 623, 537 A.2d at 225).
Had the Legislature intended to provide for the extension of the duration of a protective order after expiration, surely, in keeping with its purpose, it would have
made specific provision, in § 4-507 (a) (2), or elsewhere, for the order to remain in effect immediately
upon the motion being filed. It did not, however, do so.
In such circumstances, the canons of statutory construction require that we take the Legislature at its
word. The Arundel Corp. v. Marie, 383 Md. 489, 502,
860 A.2d 886, 894 (2004) (“If there is no ambiguity in
[statutory] language . . . , the Legislature is presumed
to have meant what it said and said what it meant.”
(internal citations omitted)).
The Legislature’s intent as to the necessary prerequisites to obtaining a modification of a protective
order is clearly revealed, and stated, in FL § 4-507 (a).
Because every extension of a protective order necessarily is a modification of that order, applying those
prerequisites to extensions is consistent with that
intent. Consequently, we hold section 4-507 does not
permit a court to extend an expired protective order,
even when the motion to extend such order was timely
filed during the term of the order. An expired protective
order no longer exists, and an untimely hearing cannot
revive it.
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JUDGMENT OF THE CIRCUIT
COURT FOR MONTGOMERY

COUNTY REVERSED. CASE
REMANDED TO THAT COURT WITH
INSTRUCTIONS TO REVERSE THE
JUDGMENT OF THE DISTRICT COURT
OF MARYLAND, SITTING IN
MONTGOMERY COUNTY. COST TO
BE PAID BY THE RESPONDENT.

FOOTNOTES
1. Maryland Code (1984, 2006 Repl. Vol.) § 4-507 (a) of the
Family Law Article (“FL”), which governs “[m]odification or
recission of orders,” provided:

“(1) A protective order may be modified or rescinded during the term of
the protective order after:
“(i) giving notice to all affected
persons eligible for relief and the
respondent; and
“(ii) a hearing.
“(2) For good cause shown, a judge
may extend the term of the protective
order for 6 months beyond the period
specified in § 4-506 (g) of this subtitle,
after:
“(i) giving notice to all affected
persons eligible for relief and the
respondent; and
“(ii) a hearing.”
FL § 4-506 (g), now recodified as Maryland Code (1984,
2012 Repl. Vol.) § 4-506 (j), then provided:
“Duration. — (1) Except as provided in
paragraph (2) of this subsection, all relief
granted in a final protective order shall be
effective for the period stated in the order,
not to exceed 12 months.
“(2) A subsequent circuit court order pertaining to any of the provisions included in
the final protective order shall supersede
those provisions in the final protective
order.”
Maryland Code (1984, 2012 Repl. Vol.) § 4-507 (a) is identical to the previous version of the statute, in effect at the time
this case arose before this Court, except that subsection (a)
(2) now refers to “the period specified in § 4-506 (j),” which,
similar to it’s predecessor, § 4-506 (g), provides:
“Duration of relief granted. — (1) Except
as provided in paragraphs (2) and (3) of
this subsection, all relief granted in a final
protective order shall be effective for the
period stated in that order, not to exceed 1
year.
“(2) All relief granted in a final protective
order shall be effective for the period stated in that order, not to exceed 2 years if:

“(i) the court issues a final protective
order under this section against a respondent on behalf of a person eligible for relief
for an act of abuse committed within 1
year after the date that a prior final protective order issued against the same respondent on behalf of the same person eligible
for relief expires; and
“(ii) the prior final protective order
was issued for a per iod of at least 6
months.
“(3) A subsequent circuit court order pertaining to any of the provisions included in
the final protective order shall supersede
those provisions in the final protective
order.”
2. The protective order was issued pursuant to FL § 4-506
(c), which provides, in relevant part:
“(1) If the respondent appears before the
court at a protective order hearing or has
been served with an interim or temporary
protective order, or the court otherwise
has personal jurisdiction over the respondent, the judge:
“(i) may proceed with the final protective order hearing; and
“(ii) if the judge finds by clear and
convincing evidence that the alleged
abuse has occurred, or if the respondent
consents to the entry of a protective order,
the judge may grant a final protective order
to protect any person eligible for relief from
abuse.”
3. In the petition for protection, the respondent alleged:
“May 20, 2006 at about 4 pm Sat . . . I
went downstairs to locate a birth cert[ificate][because we were] going on vacation
out of the country. Mr. La Valle started with
verbal assaults, I ignored him -he continued. I went up stair [sic] to avoid further
comments when I noted his keys on the
kitchen counter. Aware that he keeps
important documents in his car, I decided
to take his keys and look in his car for the
birth certificate. Mr. La Valle came out to
the car and began pulling me from the car.
I exited and ran into the kitchen. The key
to the car was in my hand, he wristled [sic]
me throwing me onto the kitchen counter. I
asked him to let me go. He then slammed
my head onto the cabinet, all the while
squeezing me in a wristling [sic] hold.
Attempting to get away from him, I turned
my head (he was facing my back) and bite
[sic]him on the r[igh]t shoulder so that he
would release his hold. He released his
hold and I ran toward my room which is
upstairs.
“While climb[in]g the stairs Mr. La
Valle grabbed my legs from under me
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causing me to fall onto the stairs. This left
a large bruise on my left upper arm. He
continued to pin me down.
“Our son returned home to find his
father on top of his mother -on the stair
way. I was crying and asked him to call
911. My husband was still restraining me
in spite of all our child was witnessing.
“Finally my child cried out “Dad let
Mom go!” He did, and we left-returning to
the premises approximately one hour later.
Mr. La Valle left the premises, were [sic] he
remained gone until 4 pm the next day.”
Thus, she indicated that the petitioner pulled her, threw her,
held her, slammed her head, grabbed her legs, and pinned
her down. The respondent also stated in the petition that the
parties’ minor son was present during some of these acts,
and, at one point, inserted himself into the violent confrontation, in defense of his mother.
4. The respondent claims that the October 3, 2006 hearing
date was agreed to by both parties. Aside from the fact that
the respondent has failed to present any documentation in
support of this assertion, we do not consider that question or
fact to be outcome-determinative. See State v. McCray, 267
Md. 111, 126, 297 A.2d 265, 273 (1972) (“[J]urisdiction cannot be conferred on a court by waiver or consent of the parties.”); First Federated Commodity Trust Corp. v. Comm'r of
Sec. for Maryland, 272 Md. 329, 333-34, 322 A.2d 539, 54243 (1974) (“[T]he decree of any judicial tribunal which is without jurisdiction in its fundamental sense is void, and the parties to that proceeding cannot, by their consent, confer jurisdiction on that court to hear and decide the issues in dispute.” (internal citations omitted)); Lewis v. Lewis, 290 Md.
175, 179, 428 A.2d 454, 456 (1981) (“parties may not by consent confer jurisdiction upon this Cour t or the Cour t of
Special Appeals.”).
5. Subsequently, by motion filed on February 20th, 2007,
nine days prior to expiration of the order, the respondent
sought a second extension. On the expiration date, March
1st, the District Court again extended the protective order,
this time prior to the hearing on the motion, which was set for
March 16th, “until further order of the court.” That “further
order” was issued by the District Court on March 27th, 2007.
It denied the respondent's motion to extend the duration of
the order, reasoning that the Circuit Court's order in the petitioner's appeal of the first extension, affirming the District
Court, divested it of any further jurisdiction to modify or
extend the order. The propriety or correctness of that order is
not at issue.
6. Maryland Rule 8-132 provides:
“Transfer of appeal improperly taken. If the
Court of Appeals or the Court of Special
Appeals determines that an appellant has
improperly noted an appeal to it but may
be entitled to appeal to another court exercising appellate jurisdiction, the Cour t
shall not dismiss the appeal but shall
instead transfer the action to the court
apparently having jurisdiction, upon the
payment of costs provided in the order

8

AUGUST

2013

transferring the action.”
The appeal to the Court of Special Appeals clearly
was improper. As Maryland Code (1974, 2006 Repl. Vol.) §
12-305 makes clear, the case was not directly appealable to
that court. That section, as relevant, provides that “[t]he Court
of Appeals shall require by writ of certiorari that a decision be
certified to it for review and determination in any case in
which a circuit court has rendered a final judgment on appeal
from the District Court . . . .”
7. Although this argument has much to commend it and is
persuasive, we believe the more appropriate ground for decision in this case is statutory interpretation. Accordingly, we
will decide this matter by reference to the canons of statutory
construction.
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Divorce: marital property: fraudulent conveyance

Megan S. Meese Et Al.
v.
Tim Meese
No. 827, September Term, 2011
Argued Before: Kehoe, Watts, Davis, Arrie W. (Ret’d,
Specially Assigned), JJ.
Opinion by Davis, J.
Filed: June 26, 2013. Reported.
Under the Maryland Uniform Fraudulent
Conveyances Act, the only circumstances the court
needed to consider were the transferor’s insolvency at
the time of the transfer and the lack of consideration.
As there was no genuine dispute of any material fact
on those issues, it was unnecessary to consider other
circumstances, including whether a finding of dissipation of marital assets in a divorce action can establish,
as a matter of law, a finding of fraudulent conveyance
under MUFCA.
Megan S. Meese, appellant, and Timothy Meese,
appellee, have a long and sad history of litigation that
began with the break-up of their marriage and subsequent divorce in 2007. They are before us for the
fourth time on appeal from a decision of the Circuit
Court for Montgomery County granting summary judgment in favor of Timothy and against both Megan and
Charles Anthony Armstrong Miller, Trustee of the 3316
Weller Road Trust (the Trustee), also an appellant
herein, in an action to vacate the May 5, 2005 transfer
of real property by Megan to the 3316 Weller Road
Irrevocable Trust (the Trust).1
On April 11, 2008, Timothy filed a complaint
against both Megan and the Trustee seeking to vacate
Megan’s transfer of property to the Trust on the ground
that it was a fraudulent conveyance. The action was
stayed pending the outcome of a dispute in the parties’
divorce action over marital property and a monetary
award. On March 17, 2011, the trial court rendered a
final ruling in the divorce action and lifted the stay in
th e a c ti o n seeking t o vacat e t he co nveya n ce.
Thereafter, Timothy filed a motion for summary judgment with respect to his complaint to vacate the transfer of property, which both Megan and the Trustee
opposed. After a hearing on May 10, 2011, the circuit

court granted Timothy’s motion for summary judgment
and this timely appeal followed.
ISSUES PRESENTED
Megan and the Trustee present the following two
issues for our consideration:
I. Whether the trial court erred in finding that there were no genuine issues
of material fact in granting summary
judgment in a fraudulent conveyance
action where the underlying transaction involved the return of a family
home from a daughter to her father,
where the or iginal transfer of the
home from the father was not at arm’s
length, was for less than fair market
value, where the father had been
given a right to reside in the home for
life, where the father had been threatened with eviction by his son-in-law,
and where the daughter’s position in
the fraudulent conveyance action was
that the return of the home to her
father was not gratuitous, but was in
resolution of her father’s claim that he
was entitled to the return of the home
because his original transfer was void
and/or voidable under the circumstances; and,
II. Whether a finding of “dissipation” of
a mar ital asset in a divorce case
requires a finding of “fraudulent conveyance” against the recipient transferee of that marital asset in a subsequent lawsuit by the non-transferring
spouse against the transferee who
was not a party to the divorce.
For the reasons set forth below, we shall affirm.
FACTUAL AND PROCEDURAL BACKGROUND
The factual and procedural background of this
case was set forth fully in our most recent unreported
opinion, Meese v. Meese, No. 499, Sept. Term 2011
(filed June 18, 2012), but for ease of reference, we
shall include a brief review of the facts here. Timothy
and Megan Meese were married on August 1, 1998
and, shortly thereafter, moved into a home owned by

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

AUGUST

2013

9

Megan’s father, Charles H. Miller, and located on
Weller Road in Silver Spring. Miller had owned the
home since the 1970s and Megan had lived there as a
child. Timothy and Megan lived with Charles in his
home rent-free.
When Charles retired, he entered into an agreement with Megan and Timothy pursuant to which they
would purchase the home from him. Megan and
Timothy assumed the remaining mor tgage on the
home and signed a balloon note for $30,000, in favor
of Charles, which was to come due upon the first to
occur of (1) the sale of the home; (2) sixty days after
Charles’ death; or (3) November 29, 2015. The balloon
note did not bear interest and was guaranteed by
Megan and Timothy with the home as collateral. The
balloon note and assumed mortgage were valued at
approximately $150,000, which was about $30,000
less than the appraised value of the home at the time
of the transfer. Because Charles’ mortgage contained
a due-on-sale clause, the transfer of the home was
made solely in Megan’s name.2 In exchange, Charles
would live in the home, rent-free, for the rest of his life
and, if the home was sold prior to his death, the couple
agreed to provide substitute rent-free housing for him
until his death.3
Megan and Timothy’s relationship deteriorated
and eventually Megan told Timothy she wanted a
divorce. Timothy told Charles that he needed to look
for a new place to live and Charles then realized that
the home sale transaction did not provide him with a
life estate in the home. In an attempt to ensure that
Charles would be able to live in the home until his
death, Megan transferred title of the home to the Trust
without consideration. Charles was the beneficiary of
the Trust and, upon his death, the Trust would cease to
exist and the property would revert to Megan in fee
simple.
Subsequently, Timothy filed in the Circuit Court
for Montgomer y County a complaint for absolute
divorce. The parties agreed to joint custody of their
children and to split all marital property evenly, with the
exception of the home. Megan took the position that
the home was not marital property because it was a
gift from her father to her. Timothy took the position
that the home was marital property and that the agreement concerning the home showed it was a sale and
not a gift to Megan.
After hearing argument, the circuit court delivered an oral ruling in which it declined to determine
whether the home was marital property and further
declined to make a monetary award or award attorney’s fees to either party. Timothy filed an appeal and,
in an unreported opinion, Meese v. Meese, No. 177,
Sept. Term 2007 (filed April 17, 2008), (“Meese I”), we
vacated the circuit court’s order denying the monetary
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award and remanded for further proceedings. After
hearings on remand, the circuit court determined that
the home was not marital property, but rather a gift
from Charles to Megan. Nevertheless, the court awarded Timothy a monetary award of $8,500, an amount
which the court determined was equal to the present
value of his portion of the balloon note.
Timothy filed a second appeal to this Court in
which he argued that the home was marital property
and that, by transferring the home to the Trust, Megan
had intentionally dissipated the value of the home in
order to prevent him from receiving a monetary award.
Timothy asserted that he was entitled to a monetary
award in line with the 50/50 split that he and Megan
had agreed to for all other marital property. In our second unreported opinion, Meese v. Meese, No. 79,
Sept. Term 2009 (filed July 23, 2010)(“Meese II”), we
reversed, holding that the home was marital property,
that the parties’ agreement was a contract for the sale
of the home that was supported by consideration and
that Megan’s transfer of the proper ty to the Trust
amounted to dissipation as a matter of law. In light of
our decision to reverse the circuit court’s determination
that the property was non-marital, we vacated the
monetary award and the denial of attorney’s fees.
Again, we remanded for further proceedings.
After a hearing on remand, the circuit cour t
granted Timothy a monetary award in the amount of
$30,000, but denied his request for attorney’s fees.
Timothy again appealed to this Court on the ground
that the monetary award was inequitable. In an unreported opinion, Meese v. Meese, No. 499, Sept. Term
2011 (filed on June 18, 2012)(“ Meese III ”), we held
that, in making the monetary award, the circuit court
properly evaluated the required factors and did not
abuse its discretion in granting Timothy a monetary
award of $30,000. We also held that the circuit court
was legally correct in determining that neither party
was entitled to attorney’s fees.
On April 11, 2008, while the divorce case was
being litigated, Timothy filed a complaint against
Megan and the Trustee in which he sought to nullify
Megan’s fraudulent conveyance of the home to the
Trust. Timothy claimed that Megan transferred title to
the house to the Trust “with the intent to hinder, delay,
or defraud” him, and that the transfer was made without any consideration, at a time when Megan was
“legally insolvent or rendered insolvent by the conveyance.” That proceeding was stayed until March 17,
2011. Shortly thereafter, Timothy filed a motion for
summary judgment in which he argued that Megan’s
transfer of the home to the Trust was a fraudulent conveyance because the property was conveyed for no
consideration at a time when Megan was insolvent. He
pointed out that this Court had determined that the

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

home was marital property, that Megan had dissipated
that asset by transferring it to the Trust and that she
had done so with the intent of defrauding Timothy as a
creditor. Timothy asserted that, based on prior court
determinations that Megan had dissipated marital
property, she was collaterally estopped from re-litigating the issue that she had fraudulently conveyed the
property to prevent him from enforcing his monetary
award as a judgment lien against the property.
Megan opposed Timothy’s motion for summary
judgment, arguing that there was a factual dispute
regarding whether she was insolvent at the time of the
May 5, 2005 transfer of the property and whether there
was fair consideration for the transfer. In addition, she
asserted that Timothy had received all that he was
entitled to receive in the divorce case, that he never
requested that the transfer be set aside and that a
finding of dissipation does not require that the transfer
be set aside.
After a hearing on the motion, the circuit court
ruled, in part, as follows:
Megan argues that there are
m a ter ial fact ual quest ions as to
whether she was insolvent at the time
of the transfer as to whether the transfer was for consideration, much less
fair consideration.
On the record before me, the
only conclusion that a rational factfinder could reach is either that there
was no consideration for the transfer
or that the consideration that is purported to exist by Megan is invalid
consideration as a matter of law, constituting either past consideration or a
mere moral obligation.
In addition, the only promise that
Tim and Megan made to dad that
would be extant is if we’re not in the
house, you get to live with us wherever we are. That can still be done. So,
the promise pointed to does not relate
to the transfer.
The Court concludes that there
are no genuine issues of a material
fact and that Tim Meese is entitled to
judgment, as a matter of law. As a
consequence, the motion for summary
judgment is granted. The conveyance
of the real estate at 3316 Weller Road
in Wheaton, Mar yland, more fully
described in the land records, is hereby vacated.
And I’m going to order that Mr.
Sutton is appointed trustee to record

a quit claim deed to re-convey the
subject proper ty back to Megan
Meese.
STANDARD OF REVIEW
As this appeal comes to us from a grant of summary judgment, our task is to determine whether there
is any genuine dispute of material fact and, if not,
whether the moving party is entitled to judgment as a
matter of law. Md. Rule 2-501(f); Taylor Elec. Co., Inc.
v. First Mariner Bank, 191 Md. App. 482, 488 (2010);
Wajer, et ux. v. Baltimore Gas & Elec. Co., 157 Md.
App. 228, 240-41(2004). “‘A material fact is a fact the
resolution of which will somehow affect the outcome of
the case.’” Matthews v. Howell, 359 Md. 152, 161
(2000)(quoting King v. Bankerd, 303 Md. 98, 111
(1985)). “Where a dispute regarding a fact can have no
impact on the outcome of the case, it is not a dispute
of material fact such that it can prevent a grant of summary judgment.” Am. Powerlifting Ass’n v. Cotillo, 401
Md. 658, 667 (2007)(citing Miller v. Bay City Property
Owners Ass’n, Inc., 393 Md. 620, 631 (2006)).
Likewise, “‘[g]eneral allegations which do not show
facts in detail and with precision are insufficient to prevent the entry of summary judgment.’” Educ. Testing
Serv. v. Hildebrant, 399 Md. 128, 140 (2007)(quoting
Lynx, Inc. v. Ordnance Products, 273 Md. 1, 7-8
(1974)).
If the record reveals that a material fact is in dispute, summary judgment is inappropriate. Okwa v.
Harper, 360 Md. 161, 178 (2000). If there is no genuine issue of material fact, we review the trial court’s
grant of summary judgment to ascertain if it was legally correct. Jahnigen v. Smith, 143 Md. App. 547, 555
(2002). Finally, we bear in mind that, in “reviewing a
grant of summary judgment, we construe the facts . . .
in the light most favorable to the non-moving party.”
Am. Powerlifting Ass’n, 401 Md. at 667 (citing Todd v.
MTA, 373 Md. 149, 155 (2003)).
DISCUSSION
I
Megan and the Trustee first contend that the circuit court erred in granting summary judgment in favor
of Timothy because questions pertaining to whether
her transfer of the home to the Trust constituted a
fraud and whether there was fair consideration for that
transfer were issues for the jury to decide. Specifically,
they maintain that there was fair consideration for the
transfer of the home to the Trust because Megan and
Timothy had agreed to provide a place for Miller to live.
They also argue that the trial court should have simply
levied on the subject property, as opposed to setting
aside the conveyance, given that Timothy’s $30,000
judgment is nominal compared to the net equity in the
property, which they assert is $303,000 and that, if the
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home is seized by Megan’s creditors, she and her
father might be displaced. For the reasons that follow,
we disagree.
Timothy’s action to vacate the fraudulent conveyance was gover ned by Mar yland’s Unifor m
Fraudulent Conveyance Act (MUFCA), which is codified at Md. Code (1975, 2005 Repl. Vol.), §15-201 et
seq . of the Commercial Law Ar ticle (C.L.). Under
MUFCA, a conveyance is defined as “every payment of
money, assignment, release, transfer, lease, mortgage,
or pledge of tangible or intangible property, and also
the creation of any lien or incumbrance.” C.L. § 15201(c). A “conveyance is fraudulent as to creditors if it
is made by a person who is insolvent or who will be
rendered insolvent by it.’” Molovinsky v. The Fair
Employment Council of Greater Washington, 154 Md.
App. 262, 278 (2003)(quoting Field v. Montgomery
County (In re: Anton Motors)), 177 B.R. 58, 61 (Bankr.
D. Md. 1995). “Every conveyance made and every
obligation incurred by a person who is or will be rendered insolvent by it is fraudulent as to creditors without regard to his actual intent, if the conveyance is
made or the obligation is incurred without a fair consideration.” C.L. §15-204. Similarly, “[e]very conveyance
made and every obligation incurred without fair consideration when the person who makes the conveyance
or who enters into the obligation intends or believes
that he will incur debts beyond his ability to pay as
they mature, is fraudulent as to both present and
future creditors.” C.L. §15-206. “A person is insolvent if
the present fair market value of his assets is less than
the amount required to pay his probable liability on his
existing debts as they become absolute and matured.”
C.L. §15- 202(a). Under MUFCA, a debt “includes any
legal liability, whether matured or unmatured, liquidated or unliquidated, absolute, fixed, or contingent.” C.L.
§15-201(e).
In her opposition to Timothy’s motion for summary judgment, Megan argued that there was a dispute
as to whether she was insolvent at the time the property was transferred to the Tr ust and whether the
$30,000 balloon note, which was a joint liability
between Megan and Timothy, constituted an existing
debt under MUFCA, “given the relatively distant date
of maturity.” She also argued that there was a material
issue of fact as to whether there was fair consideration
for the transfer. Megan did not, however, present any
admissible evidence to support her arguments or otherwise dispute the facts presented by Timothy. She
merely argued that the financial statement referenced
in Timothy’s motion for summary judgment did not
actually show that she was insolvent because “there
are issues of timing on the one hand, and whether the
$30,000 listed was an ‘existing debt’ under Commercial
Law Section 15-202 (a), given the relatively distant
date of maturity.”
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Timothy’s assertion that Megan was insolvent at
the time she conveyed the home to the Trust in May
2005 was substantiated by the financial statement that
Megan filed in the underlying divorce action, which
established her net worth as negative $30,000, the
exact amount of the balloon note Megan and Timothy
executed as par t of their purchase of the home.
Although, in her opposition to Timothy’s motion for
summary judgment, Megan argued that her obligation
to pay the balloon note was a disputed fact, she also
conceded that she and Timothy were individually and
jointly liable for that debt. Megan failed to present any
evidence or submit an affidavit to refute Timothy’s
claim that she was insolvent at the time of the transfer.
It was Megan’s burden to identify with particularity that
there was a genuine dispute as to her insolvency at
the time of the transfer and it is clear from the record
that she failed to do so.
As to Timothy’s claim that the transfer of the
property from Megan to the Trust was made without
consideration, Megan merely argued that the transfer
was made to carry out the promise to her father. It is
clear, however, that Charles did not preserve a life
estate when he sold his home to Megan and Timothy,
but merely contracted for the right to accommodations
in their home, wherever they might live. As the circuit
court ruled, Megan had no contractual obligation or
moral duty to convey the home to the Trust in order to
preserve any of Charles’s rights because, if Megan
and Timothy breached their contractual obligation to
Charles, his remedy would be to sue for the fair value
of his rental accommodations, not to the conveyance
of the home. The May 5, 2005 quitclaim deed stated
that there was zero consideration and there was no
evidence presented to refute that fact.
The Trustee likewise failed to identify with particularity a genuine dispute as to either Megan’s insolvency at the time of the transfer or the lack of consideration. The Trustee failed to produce any admissible
evidence to refute Timothy’s contentions that the conveyance was not made upon a good consideration,
that the transfer was made with a fraudulent intent on
the part of Megan to hinder, delay or defraud him and
that this intent was known by the Trustee. In short, the
Trustee failed to produce any evidence to support the
conclusion that the Trust purchased the property in
good faith, without notice and for value. See C.L. §15203; Oles Envelope Corp. v. Oles, 193 Md. 79, 89
(1949)(a fraudulent conveyance will be vacated
“unless the grantee took in good faith, without notice
and for value.”).
Moreover, a fraudulent conveyance can be
proved by showing that a debtor conveyed property
with an actual intent to defraud his or her current or
future creditors. C.L. §15-207 (“Every conveyance
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made and every obligation incurred with actual intent,
as distinguished from intent presumed in law, to hinder, delay, or defraud present or future creditors, is
fraudulent as to both present and future creditors.”). As
we recognized in Meese II, there can be no dispute
that Megan intended, by making the transfer, to prevent Timothy from realizing a share of the property in
the divorce proceedings. The Trust was drafted so that,
upon Charles’s death, the proper ty would vest in
Megan and not in Timothy, who retained no interest in
the property. Although the home was clearly marital
property, Megan conveyed it to the Trust in an effort to
prevent Timothy from obtaining a judgment lien on the
home to enforce any monetar y award he might
receive. It is clear, therefore, that Megan had actual
fraudulent intent when she conveyed the home to the
Trust for zero consideration.
As there was no genuine dispute of fact concerning Megan’s insolvency at the time of the transfer, the
lack of consideration for the transfer, or that the Trust
did not purchase the real property in good faith, without notice, and for value, the circuit court did not err in
determining, as a matter of law, that Megan’s conveyance of the property to the Trust was a fraudulent
conveyance under MUFCA.
Having found that Megan fraudulently conveyed
the property to the Trust, we conclude that the court
acted properly in vacating the conveyance. Oles
Envelope Corp., 193 Md. at 89 (“a conveyance made
by a husband before and in anticipation of his wife’s
suit for alimony or pending such suit, or after a decree
has been entered therein in the wife’s favor, to prevent
her from obtaining alimony money, is fraudulent and
may be set aside, unless the grantee took in good
faith, without notice and for value.”). Although Megan
argues that the trial court should not have allowed
Timothy to set aside the conveyance, but should have
permitted him only to levy on or garnish the property
as if the conveyance had not been made, C.L. § 15209(a) establishes that either remedy is appropriate:
(a) Setting aside a conveyance; levy
on or garnishment of property conveyed. – If a conveyance or obligation
is fraudulent as to a creditor whose
claim has matured, the creditor, as
against any person except a purchaser for fair consideration without knowledge of the fraud at the time of the
purchase or one who has derived
titled immediately or immediately from
such a purchaser, may:
(1) Have the conveyance set aside or
obligation annulled to the extent necessary to satisfy the claim; or
(2) Levy on or garnish the property

conveyed as if the conveyance were
not made.
As C.L. §15-209(a) makes clear, the choice of
remedies belonged to the creditor, in this case,
Timothy. For all of these reasons, the circuit court did
not err in granting summary judgment in favor of
Timothy.
II
Megan and the Trustee next assert that the circuit court erred in using the finding in the divorce
action that Megan had dissipated a marital asset to
find the existence of a fraudulent conveyance. She
argues that the finding of dissipation in the divorce
case did not mandate that the transfer be set aside. In
short, she asserts that “[a] dissipation finding cannot
be bootstrapped into a fraudulent conveyance finding
as a matter of law. They are not co-extensive and they
are not the same thing.” Further, according to Megan,
the trial court failed to allow the circumstances surrounding the original transfer and the intentions of
Charles Miller to be considered.
We need not resolve the issue of whether a finding of dissipation of marital assets in a divorce action
can establish, as a matter of law, a finding of fraudulent conveyance under MUFCA. As we have already
recognized, Timothy’s action to vacate the conveyance
of the property to the Trust was based on MUFCA.
Regardless of the divorce court’s finding that Megan
had dissipated marital property, Timothy presented
ample evidence to establish, under MUFCA, that the
conveyance was fraudulent and Megan failed to present any evidence of a genuine dispute of material
fact. The circuit court did not err in failing to consider
either the circumstances surrounding the original
transfer or Charles’s intention. The only circumstances
necessary to consider in finding a fraudulent conveyance, in this case, were those set forth in MUFCA,
specifically, Megan’s insolvency at the time of the
transfer and the lack of consideration. On those
issues, there was no genuine dispute of any material
fact and Timothy was entitled to judgment as a matter
of law.
JUDGMENT OF THE CIRCUIT COURT
FOR MONTGOMERY COUNTY AFFIRMED.
COSTS TO BE PAID BY APPELLANTS.

FOOTNOTES
1. Charles Anthony Armstrong Miller, the trustee of the Trust,
is Megan’s brother. Charles H. Miller is the father of both
Megan and Charles Anthony Armstrong Miller.
2. A due-on-sale clause allows a mortgage holder to accelerate and collect all amounts due on a mortgage when the
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associated property is sold. A due-on-sale clause may not be
invoked when the sale of property is from a parent to a child.
12 U.S.C. 1701j-3(d)(6).
3. The agreement between Miller, Megan and Timothy provided:
Recitals
1. Charles H. Miller has owned the house
located at 3316 Weller Road, Silver
Spring, Maryland 20906 (“the house”) for
many years.
2. Charles H. Miller wishes to sell the
house to his daughter, Megan S. Meese,
and her husband, Timothy S. Meese, for
approximately $150,000.00.
3. Megan and Timothy Meese have moved
into the house with Charles H. Miller and
wish to purchase the house from him for
approximately $150,000.00.
4. The parties wish for Megan and Timothy
Meese to take over responsibility for all
mortgage payments and to pay Charles H.
Miller an additional $30,000.00 evidenced
by a note and secured by a deed of trust
on the house.
5. The fair market value of Charles H.
Miller’s house exceeds $150,000.00.
6. Charles H. Miller will need a place to
live after he sells the house to Megan and
Timothy Meese.
7. Megan and Timothy Meese wish to provide a place for Charles H. Miller to live
with them in their household as long as he
desires.
Terms
1. The parties to this agreement hereby
agree that in exchange for the sale of the
house by Charles H. Miller to Megan and
Timothy Meese for $150,000.00, Megan
and Timothy Meese will provide Charles H.
Miller with accommodations in their house
for as long as Charles H. Miller lives.
2. These accommodations shall include a
bedroom of his own and access to the
other parts of the house.
3. If Megan and Timothy Meese sell the
house, they will still be obligated to provide
Charles H. Miller with accommodations in
whatever housing they may move into.
4. Charles H. Miller will not be required to
pay any rent or utilities for his accommodations.
5. This agreement is binding on all of the
parties as well as on their successors and
assigns.
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Divorce: private school tuition: indefinite alimony

Joao Carones
v.
Ivone Vilas Boas Carones
No. 1600, September Term, 2012
Argued Before: Eyler, Deborah S., Berger, Raker, Irma
S. (Ret’d, Specially Assigned), JJ.
Opinion by Eyler, Deborah S., J.
Filed: June 13, 2013. Unreported.
The trial court’s assessments of the parties’
incomes, debts, assets and needs, including the need
for a daughter to continue attending private school,
were supported by the record, and the award of indefinite alimony based on unconscionable disparity in living standards was not clearly erroneous.
The Circuit Court for Montgomery County granted a judgment of absolute divorce to Joao Carones
(“Joao”), the appellant, from Ivone Carones (“Ivone”),
the appellee, on the ground of a one-year separation;
awarded Ivone child support and indefinite alimony;
and equitably distributed the marital property but did
not grant either party a monetary award.
Joao noted this appeal raising four issues, which
we have rephrased, combined, and re-ordered:
I. Did the trial court err in awarding
child suppor t of $1,800 per
month?
II. Did the trial court err in failing to
grant Joao a monetar y award
based on Ivone’s dissipation of
marital assets?
III. Did the trial court err in awarding
indefinite alimony to Ivone?1
For the following reasons, we shall affirm the
judgment of the circuit court.2
FACTS AND PROCEEDINGS
The following evidence was adduced at trial,
which took place on July 17, 2012. Joao, his daughter
Kelly, and Kelly’s husband testified on Joao’s behalf.
Ivone and Joao’s sister testified on Ivone’s behalf.
Emily was 15½ years old; she did not testify.
The parties were born in Portugal and graduated

from high school there. Neither attended college. They
were married in Portugal on December 18, 1988. That
same year, they moved to the United States and purchased a home in Montgomery County. The marriage
produced two children: Kelly, born June 26, 1991, and
Emily, born February 12, 1997.
In 2006, Joao established and began operating J.
C. Pride Construction, a construction business.3 Ivone
did not work outside the home throughout the marriage.
Until they separated on July 1, 2011, the parties
lived in the family home in Gaithersburg, except that
from 2005 to 2009, Ivone and the children lived in
Portugal. According to Ivone, this four-year move to
Portugal was “against [her] will,” although she did not
explain what she meant by that. The parties own real
property in Portugal, which they usually rent out for
income that is paid into jointly held bank accounts in
Portugal.
After Ivone returned to the marital home in 2009,
Emily began to attend Our Lady of Good Counsel
School, a private Catholic school in Olney.
During the marriage, Joao was unfaithful to Ivone
and mistreated her in other ways. The parties had disagreements about whether their elder daughter Kelly,
who was 19 at the time, should visit Portugal to see
Tiago Couto, her then-boyfriend, whom she later married. Ivone did not want Kelly to go on the trip, and
Joao did not think he could stop her, given her age.
There were arguments between Ivone and Kelly and
between Ivone and Joao on this topic. After Joao told
Kelly he could not stop her from visiting Portugal,
Ivone stopped sleeping in bed with him and slept on
the couch instead.
On July 1, 2011, Joao moved out of the family
home. According to Joao, Ivone packed up his things,
put them outside, and changed the locks so he could
no longer enter the house. According to Ivone, Joao
was never denied access to the family home and he
moved his things out of the house on his own.
On July 18, 2011, Ivone withdrew $60,000 from
one of the parties’ joint bank accounts. The same day,
she withdrew $40,000 from another of the parties’ joint
bank accounts. Then, on July 22, 2011, she withdrew
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$10,000 from another joint bank account. Joao testified about the withdrawals made by Ivone but also testified that he never talked to her about them. He moved
into evidence the parties’ statement of marital and
non-marital property. (There was no non-marital property.)
Ivone testified that, in his construction business,
Joao routinely was paid in cash that he did not report
to the IRS. Joao denied that. Ivone testified that she
had borrowed over $30,000 from Joao’s sister :
$10,000 to repair the HVAC system in the family home;
$10,000 to buy a car for herself; and over $10,000 to
pay tuition for Emily’s school. She also owed substantial amounts of credit card debt. Ivone testified that
Joao had received a check for $6,000 from Emily’s
school, due to an overpayment of tuition, but that he
had deposited it into an account on which he had had
her name removed.
The parties had agreed before trial that they
would share legal custody of Emily and that Ivone
would have physical custody of Emily, who was living
with her. Joao would have weekly visitation with Emily.
He was living with Kelly and her husband at the time.
At the conclusion of the evidence, the trial court
granted an absolute divorce on the basis of a one-year
separation and granted Ivone use and possession of the
marital home for three years, or until Emily turns 18 or
graduates from high school. The court ordered that at
the conclusion of the use and possession period the
house and furniture would be sold, unless the parties
agreed otherwise, and the proceeds would be divided
equally. The court ordered Joao to pay child support for
Emily of $1,800 per month, together with an arrearage
that took into account the difference between the amount
of child support Joao had been paying and the amount
of the new child support award. The court also ordered
Joao to pay Ivone alimony of $500 per month until Emily
reaches age 18, and $1,000 per month thereafter, indefinitely. The trial court made findings about the marital
property and declined to grant Joao a monetary award.
(In her answer, Ivone had requested a monetary award
as well; she was not granted one.)
The court’s judgment was entered on August 8,
2012. Joao filed a timely motion to alter or amend,
which was denied, and then noted this appeal.
We shall include additional facts as necessary to
our discussion of the issues.
DISCUSSION
I.
Child Support
Joao contends the court erred in making its child
support award, for two reasons. First, he maintains
that the court made a clearly erroneous factual finding
about his monthly income. Because that monthly
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income was used to calculate the amount of child support he would pay, the child support award was in
error. Second, Joao maintains that the court erred in
including the cost of private school for Emily in calculating the amount of the child support award.
1. Court’s Finding About Joao’s Income.
At trial, there was a major dispute between the
parties about Joao’s income. Joao testified that, on
average, he earned $4,560 per month from his work at
J. C. Pride Construction. He moved into evidence bank
account statements and tax returns documenting that
on average he earned that amount of money monthly.
He testified that he paid his bills from the business
accounts and provided the cour t with documents
showing the transactions made from those accounts.
Ivone testified that the tax returns filed by the
par ties did not accurately reflect Joao’s monthly
income from his work at J. C. Pride Construction. She
could not provide documentary evidence of Joao’s
additional income, however, because it was never
reported. The following exchange took place between
the judge and Ivone:
THE COURT: So, do you think
that his figure is wrong, his income
figure?
[IVONE]: It’s – I’m 100 percent
sure it’s wrong.
THE COURT: Okay. Tell me what
you think it is and why.
[IVONE]: Because I know he
makes much more than that because I
lived for more than 20 years with him,
and I have proofs here of the money
that he used to send to Por tugal,
cash; copies of, copies of money
orders and copies of checks that he
would go and withdraw the checks.
Ivone went on to testify that Joao often paid bills
in cash and sent money orders to Portugal. She wasn’t
sure of the exact amount of “hidden” money but said, “I
know where we, we hide money, we hid money, and
now he doesn’t want to give me.” Ivone testified that
Joao would have approximately $10,000 extra in cash
per month, “maybe eight, nine months” out of the year,
which was used to pay bills and everyday expenses, or
was sent to Portugal. She stated that Joao told her
many times that he would not report the cash he was
taking as income on his tax returns because there was
no proof that he had received it. Joao told her over the
years that he was not going to “declare the money”
because he did not want “to have trouble with the IRS.”
In the judge’s r uling from the bench, she
addressed the issue of Joao’s income as follows:
After hearing both [Joao] and
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[Ivone] testify about income, about
[Joao’s] income, in weighing all of
their testimony, I credit [Ivone’s] testimony about it not being accurate and
that there being a substantial amount
of money that came into the home
and into the marriage on a monthly
basis as cash. I heard the testimony
that she gave that it was in [the] area
of $10,000 a month and it would be,
for years would be that, every month
for years. When I pressed her on how
many months it was, because a lot of
documents she had did not come in,
all — she claims he sent money to
Portugal and he paid all these bills
with cash, cash that he then did not
r e p or t . T hose document s did n o t
come in.[4] Her testimony did, and her
testimony as to this area or this issue
at all came in as to whether he dealt
in cash in some large part pursuant to
his business and the way he paid his
bills and what exactly he reported to
IRS, and I found on balance that I
believed her on that.
She said, when pressed, that
maybe eight to 10 months he had this
ex tra cash, which she said wa s
$10,000 a month. Well, I’ve been very
— I have taken that down, and I have
taken it down to four months out of an
excess of caution. She said eight to
10. I took eight and I cut that in half,
but it’s [$]4,000 a month more than he
indicated in his financial statement.
The court thus found that Joao’s monthly actual
income was $8,560 and that Ivone’s monthly actual
income was $1,300 (a number that is not in dispute). It
used the parties’ incomes to determine the proper
amount of child support to be paid for Emily by the
non-custodial parent (Joao) to the custodial parent
(Ivone). See Md. Code (1989, 2012 Repl. Vol.), § 12204 of the Family Law Article (“FL”) (requiring the circuit cour t to deter mine the “actual income,” i.e.,
income of the parties from any source, FL section 12201, of each parent in order to calculate child support).
Joao argues that the trial court’s finding about his
monthly income was clearly erroneous because Ivone’s
testimony was not credible and therefore should not
have been given any weight. He argues that his own testimony on the issue was credible, as he produced documentary evidence, including tax returns, showing that his
monthly income averages only $4,560. He points out that
J. C. Pride Construction was not formed until 2006, while

Ivone’s testimony about his cash income covered a period dating as far back as 15 years before the trial; accordingly, none of the unreported income Ivone testified
about could have come from J. C. Pride Construction.
Joao asserts that Ivone presented absolutely no evidence that he receives additional cash income each
month beyond her own testimony.
The standard of review of this issue is set forth in
Rule 8-131(c), which provides:
When an action has been tried without a jur y, the appellate cour t will
review the case on both the law and
the evidence. It will not set aside the
judgment of the trial court on the evidence unless clearly erroneous, and
will give due regard to the opportunity
of the trial court to judge the credibility of the witnesses.
“When the trial court's findings are supported by substantial evidence, the findings are not clearly erroneous.” Innerbichler v. Innerbichler, 132 Md. App. 207,
230 (2000).
In her ruling about the amount of Joao’s monthly
income, the judge clearly explained her finding and
that it was based on Ivone’s factual testimony and a
determination that Ivone’s testimony was credible. As
Judge Moylan, writing for this Court, has explained:
Appellate courts regularly intone
the principle that the assessing of the
credibility of witnesses is the exclusive
prerogative of the fact-finder. The full
implications of that principle, however,
are not always grasped. The assessment of credibility is not limited to
instances where competing witnesses
give conflicting testimony. Fact-finders,
consciously and subconsciously,
assess the credibility of every witness
who takes the stand. They get an
impression of the witness. They size
the witness up. That is why the law
places great value on the ability of the
fact-finders to see and to hear the witnesses and to observe their demeanor
and manner of testifying.
The assessment of a witness’s
credibility, moreover, is not limited to a
simple black-or-white determination of
who, in the grossest sense, is lying
and who is telling the truth. Assessing
credibility means more than marking a
“true or false” test. It reaches down to
far deeper and more subtle assessments. There could readily be an
assessment of a witness by a fact-
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finder such as, “I believe the witness
is essentially telling the truth as he
sees it. I also have the feeling, however, that the witness has a tendency to
exaggerate, is prone to seeing things
in the light most favorable to his own
position, and might well react
overzealously to circumstances as he
perceives them.” A fact-finder does
not have to believe a witness is lying
to take a witness's testimony with a
grain of salt.
State v. Brooks, 148 Md. App. 374, 402 (2002).
It was within the sole province of the trial judge
to assess the credibility of the witnesses. There is no
merit whatsoever to Joao’s argument that the trial
judge should have dismissed Ivone’s testimony as not
credible. The trial judge was entitled to believe or disbelieve whichever witness she wanted to, and clearly
found Ivone’s testimony believable. Ivone’s testimony
that Joao was paid cash income above and beyond
what he reported to the IRS, as credited by the court,
was “substantial evidence” to support her factual finding about Joao’s monthly income. Accordingly, the trial
court’s income determination for Joao was not clearly
erroneous.
Joao also maintains that, even if he did receive
cash that he did not report to the IRS, because Ivone
testified that she knew about this illegal activity, she
cannot benefit from it under the doctrine of unclean
hands. That doctrine stands for the proposition that a
person who engages in unlawful conduct cannot later
successfully pursue a claim to his or her benefit based
on a right that was acquired by engaging in the unlawful conduct. See Adams v. Manown, 328 Md. 463, 47476 (1992). “The clean hands doctrine is not applied for
the protection of the parties nor as a punishment to
the wrongdoer; rather, the doctrine is intended to protect the cour ts from having to endorse or reward
inequitable conduct.” Id. at 474-75.
The clean hands doctrine does not apply to this
case. The illegal conduct – Joao’s not reporting his full
income to the IRS – did not produce the claims Ivone
was pursuing for child support for Emily and alimony
for herself (to which Joao’s monthly income was relevant). Ivone was not attempting to benefit from Joao’s
illegal activity of not repor ting the full amount of
income he received to the IRS. She was simply
attempting to give the court the correct actual amount
of monthly income for Joao that would go into the calculation of child support (and also to the determination
of alimony).
2.
Amount of Child Support/Private School Tuition
Joao further argues that the trial court erred by
including the cost of Emily’s private school tuition in
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calculating child support, thereby finding that he was
obligated to pay $1,800 per month in child support.
Using the child support guideline worksheet, the
judge filled in the amount of monthly income for each
parent, which produced a child suppor t award of
$1,080 per month. The judge rounded that number
down to $1,000 per month. Ivone then asked the judge
who would pay Emily’s tuition at the private school she
had been attending. The judge explained
[U]nder the case law, if there’s a history of the parties both supporting such
a decision that the child would go to
private school, that is something that I
actually can plug into the guidelines,
which will make the support go up. . . .
What I’m going to do is give her a
credit for that in the child suppor t
guidelines. . . .
Based on the private school tuition issue, the trial judge
recalculated the child support, using the guidelines
worksheet and adding a cost of $900 per month for private school for Emily. (That sum was an annualization of
the full yearly cost of the private school, which had been
testified to by Ivone.) The added private school cost
resulted in a child support award of $1,862 per month,
which the judge rounded down to $1,800 per month.
Under FL section 12-204(i)(1), in determining
child support a trial judge may order payment of “any
expenses for attending a special or private elementary
or secondary school to meet the particular educational
needs of the child.” In deciding whether to do so, the
court should take into account the following non-exclusive factors:
(1) “the child's educational history,” (2)
“the child's performance while in the
private school,” (3) “family history,” (4)
“whether the parents had made the
choice to send the child to the school
prior to their divorce,” (5) “any particular factor that may exist in a specific
case that might impact upon the
child's best interests,” and (6) “the
parent's ability to pay for the schooling.”
Fuge v. Fuge, 146 Md. App. 142, 178 (2002) (quoting
Witt v. Ristaino, 118 Md. App. 155, 170-71 (1997)). We
will not reverse a court’s factual finding on such an
issue unless it is clearly erroneous. Id. at 180. Also, we
recognize that “[c]hild support orders are generally
within the sound discretion of the tr ial cour t.”
Richardson v. Boozer, 209 Md. App. 1, 17 (2012) (quoting Knott v. Knott, 146 Md. App. 232, 246 (2002)), and
only will reverse for an abuse of that discretion.
In this case, it was reasonable to infer Emily had
been attending private school for at least three years
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— from 2009 to 2012 — so the question was not
whether she needed to go to private school at all.5 The
question was whether, at age 15½ and beyond, she
needed to continue to attend private school as she had
done since age 11. There would have been no comparable family history because the evidence showed that
Kelly, the elder of the parties’ two children, lived and
attended school in Portugal, not the United States,
from the ages of 15 to 18.
Joao argues on appeal that there was no evidence
that Emily had “par ticular educational needs” that
required her to attend private school. However, at trial,
Joao, through counsel, argued that the parties did not
have enough money to continue to send Emily to private
school “as much as the parties would like to,” indicating
not only that the parties had previously agreed to send
Emily to private school but also that they had done so
based on her particular educational needs. If the only
reason Joao was offering the trial court in arguing
against continuing Emily in private school was financial,
then it was reasonable for the trial court to conclude that
there was no dispute that attending private school met
Emily’s particular needs. Moreover, there was no evidence that Emily was not performing well at school. And,
based on the trial judge’s finding concerning Joao’s
income, which, extrapolated from months to years, came
to $102,000 per year, it was clear that he could afford to
pay the same private school tuition he had been paying
for Emily for the preceding three years.
We conclude that the trial court’s decision that
child support should include the cost of private school
for Emily, so she could continue attending the same
private school she had been attending for at least
three years, was not clearly erroneous factually and
was not an abuse of discretion.
II.
Equitable Distribution/Monetary Award
On August 15, 2011, Joao filed suit for divorce.
He amended his complaint three times. In the final,
operative complaint, he sought an absolute divorce on
the grounds of constructive desertion and one-year
separation. In all of his complaints, including the operative one, he asked that the marital property be identified and sold and that the court order Ivone to reimburse him $55,000, i.e., the amount equal to half the
money that Ivone removed from the parties’ joint bank
accounts in July 2011. He also included general language asking for a monetary award; as noted, Ivone
did the same in her answer.
Joao contends the trial court erred in declining to
grant him a monetary award as part of its equitable
distribution of the marital property. He argues that the
evidence showed that Ivone withdrew $110,000 from
the parties’ joint accounts and that she lost it gambling

in Atlantic City. Joao complains that the court did not
make a finding as to whether this money was dissipated. He argues that the court should have addressed
that issue, found that the $110,000 had been dissipated by Ivone, and treated that sum as extant marital
property. He maintains that, had the court done so, it
necessarily would have granted him a monetary award
of $55,000, i.e., an amount equal to his share of the
jointly titled $110,000.
In his third amended complaint (and in all prior
complaints) Joao alleged acts constituting “dissipation”
on the part of Ivone. As noted, in Joao’s case-in-chief,
he testified that Ivone had withdrawn $110,000 from
the parties’ various bank accounts in July 2011, but did
not testify about how Ivone used that money.
On cross-examination of Ivone, Joao’s lawyer
asked her about how she had spent the $110,000.
Ivone responded that she had left some money in the
accounts, which Joao then spent. Counsel for Joao followed up by reading excerpts from Ivone’s recently
taken deposition, as follows:
[COUNSEL FOR JOAO]: Ma’am,
do you remember when I took your
deposition on June the 27th of this
year, and do you remember when I
asked you the following questions . . . :
“Mrs. Carones, after you and Mr.
Carones split up in July of 2011, what
did you do with the $110,000 that you
took out of the joint account?”
And you — answer was from the
interpreter: “She spent it. She did the
same thing that he did by hiding the
money from her.
“Question: Can you give me
some idea as to what you spent the
$110,000 on?
“Answer: Different things.
“Do you recall some time ago,
when we went to a mediation, you told
the mediation judge that you spent it
in Atlantic City, gambling? Do you
remember saying that? Is that true?
Your answer: “Yes.” “Was that
true then? “Answer: Yes.
“Is that true now? “Yes.
“Question: And the whole
$110,000 was spent gambling?
“Answer: No, not all the money, but
most of the money, yes.
“Question: Most of the money?
“Answer: Yeah.
“Question: How much? Can you
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give me some idea how much money
was spent gambling?
“Answer: I don’t know.
“Question: Well, you said most
of the money. We’re talking about
$110,000. Is it over $75,000?
“Answer: I go many times there. I
don’t know. I don’t pay attention how
much money use today or tomorrow
or next weekend. I cannot tell you
exactly because I don’t know.
“Question: So, you went to
Atlantic City a number of different
times?
“Answer: Yeah.
“Question: Approximately how
many times since July 2011?
“Answer: I don’t know.
“Question:
Approximately.
“Answer: I have no idea.
“Question: More than 10?
“Answer: Maybe.
“Question: More than 20?
“Answer: I don’t know. I can’t tell
you an exact number because I don’t
know.
“Question: When you go to
Atlantic City, do you always stay at the
same hotel and casino or do you go to
different places?
“Answer: Not exactly, different
places.
“Question: What are some of the
places in Atlantic City where you
spent and gambled away the sum of
this money, 110,000?
[Answer:] “Taj Mahal, Showboat,
Borgata,” is your answer. . . .
Well, my question now is to you.
Was that accurate testimony, your
answers to the questions?
[IVONE]: I spent the money. I
spent the money. What, what is the
problem? He spent money too, and I
didn’t ask why — where he spent the
money.
[JOAO’S COUNSEL]: But of the
110,000 you took, you spent all of —
[IVONE]: You spended [sic] it too.
[JOAO’S COUNSEL]: Excuse
me. Let me — may I finish please?
Ma’am, of the 110,000 that you took
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from these accounts, all of it was
spent by you, isn’t that true?
[IVONE]: Exactly —
[JOAO’S COUNSEL]: Okay, fair
enough.
[IVONE]: — it was spent, it was
spent by me. It was spent by me, and
I was the one who took the money
from the account and spent the
money.
[JOAO’S COUNSEL]: When Mr.
Carones allegedly told you that he
was hiding cash, did you say anything
to him about that’s not right or that’s
not legal?
[IVONE]: No. He used to hide
the money. He used to sleep with the
money under his pillow with his keys
and telephone.
In his closing argument, Joao did not mention the
word “dissipation” or ask the court to make a dissipation finding with respect to the $110,000. Without discussing the value of any other marital property, or
Ivone’s debt situation, he asked the court to enter a
judgment in favor of him for $52,000, which he calculated as half of the $110,000 Ivone had withdrawn
from the parties’ joint accounts minus $3,000, which
was half of the refund money he had received from
Emily’s school, which belonged to both of the parties.
In her ruling from the bench, the trial judge
addressed the issue of marital property as follows.
She determined that the court did not have jurisdiction
over the par ties’ primary asset, which was jointly
owned real property in Portugal valued at approximately $1,000,000. (She recommended that, should
the parties ever engage in a proceeding concerning
that proper ty in a cour t in Por tugal, the proper ty
should be sold and the proceeds divided equally.) As
noted, she granted a use and possession order to
Ivone, and ordered that at the conclusion of that period the family home, which was titled jointly, be sold
and the proceeds be split evenly, unless the parties
agreed otherwise. (The financial statement that had
been moved into evidence showed that approximately
$200,000 was owed on the mortgage on the house,
a n d t h a t t h e h o u s e p o s s i bl y c o u l d b e s o l d fo r
$300,000, at the end of the use and possession period, giving it a value of $100,000.) The judge did not
place a value on the furniture in the family home,
which also was held jointly, but said that it too would
be sold at the end of the use and possession period,
unless the parties agreed otherwise.
The judge allowed Ivone to retain her car, which
had a negative value because she had borrowed
$10,000 from Joao’s sister to buy it, but the car was
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not worth that much. That car was titled in Ivone’s
name. The court found that the value of Joao’s business equipment, including machinery and vehicles,
was $25,000, and was titled in his name. The judge
also found that Joao had purchased a 2010 Honda,
but had given it to Kelly, and therefore did not assign a
value to it. The judge ruled that jewelry in Joao’s possession, valued at approximately $800, was titled in
Ivone’s name, and ordered Joao to return it to Ivone
immediately.
The judge found that the parties jointly owned an
antique car located in Portugal, which it valued at
slightly more than $6,000. She ordered that the car be
sold and the proceeds of the sale be divided equally.
The judge credited the evidence that Joao had
received a check for $6,000 from Emily’s school, as a
refund for overpayment of tuition, and that he had kept
that money for himself, when it belonged to both parties. The court also credited evidence that Joao had
sold for $5,000 an excavator he was using in his business but was marital property. Although the evidence
was confusing on this issue, the court appeared to
credit testimony by Joao that he had $5,000 in a bank
account that he was using for his business that once
had been titled jointly.
The trial judge found that Joao had no debt
(except the mortgage on the family home, which would
be retired upon the sale of the property at the end of
the use and possession period), and that Ivone was in
debt in excess of $30,000, including credit card debt
that Ivone had incurred because she did not have
money to pay for living expenses. The trial cour t
ordered that, until the family home was sold, any
repairs on the house above $200 were to be split
evenly between the parties.
Finally, the court found that there was no evidence that either party had any retirement or pension
account. Accordingly, putting aside for the moment the
$110,000 joint bank account withdrawals by Ivone, the
$6,000 that Joao received as a tuition refund, and the
$5,000 Joao received from selling the excavator, the
judge’s findings about the value and title of the marital
property over which it had jurisdiction amounted to the
following:
Jointly titled: $100,000 equity in marital home
$6,000 antique car
Titled in Husband:
$25,000 cars, trucks, and
equipmentused in business
Honda (no value)
$5,000 in bank account
Titled in Wife:
$800 jewelry
Car (no value)
Total Marital Property $136,800
Thus, distribution of the marital property by title would

result in Joao’s receiving $83,000 and Ivone’s receiving $53,000 (once the family home was sold).
On the issue of the $110,000 that Ivone had withdrawn from the jointly titled bank accounts, and had
spent, the trial judge recognized that, if those accounts
still existed, dividing them by title would have resulted
in each party receiving $55,000. The court considered
that $3,000 of the $6,000 tuition refund should have
been given to Ivone, but that Joao kept all $6,000 of it.
The court also recognized that Joao should have contributed $5,000, i.e., one-half, to the cost of the HVAC
repairs to the family home, but had contributed nothing; and that he had sold the excavator, which was
marital proper ty, although titled in his name, for
$5,000.
In effect, by recognizing that Ivone had received
the entire $110,000 (some of which, although Ivone
could not specify how much, was used for household
goods), which meant that she had received $55,000 of
that total that would have gone to Joao, the court
wound up with what amounted to a distribution by title
of $96,000 to Joao, and $166,000 to Ivone (of which
Ivone already had spent $110,000), with Ivone owing
$30,000 in debt. Given the circumstances, we cannot
say that the judge abused her discretion in reaching
this result.
At no point until a motion for reconsideration was
filed did Joao mention the word dissipation before the
cour t. The legal doctrine of dissipation of marital
assets occurs “where one spouse uses marital property for his or her own benefit for a purpose unrelated to
the marriage at a time where the marriage is undergoi n g a n i rre co n ci l a bl e b re a kd ow n .” Omayaka v.
Omayaka, 417 Md. 643, 651 (2011) (quoting Sharp v.
Sharp, 58 Md. App. 386, 401 (1984). Thus, the trial
cour t did not make a finding about dissipation,
because it was not asked to. Indeed, at the end of the
trial, after the ruling was given on the record, there
was no statement by Joao to the court asking the court
to make a dissipation finding.
Although the court did not make a finding of dissipation, because at the time of trial no such request
was made, the judge did take into account the various
sums that were marital property but that the parties
had kept for themselves, the largest, of course, being
the $110,000 withdrawn by Ivone. Joao seems to
argue that, without being asked to make a finding of
dissipation, the court should have sua sponte found
that Ivone dissipated that money. It was not quite that
simple. Ivone did not categorically agree that she had
spent all of that money gambling. She stated that
some of the money had been spent on household necessaries, although she could not pinpoint how much.
In Beck v. Beck, 112 Md. App. 197 (1996), in
which the divorcing husband took money from several
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of the parties joint accounts and spent some of it gambling, admitting that he did so, the trial court found it
could not determine what amounts were spent on
legitimate expenses and what were not, and, on that
ground, did not find dissipation. Moreover, the court
seemed to determine that money spent on gambling
was not necessarily money spent for the principal purpose of reducing the funds available for equitable distribution:
Although [the husband] . . . admitted
to spending some funds on gambling,
we can not say, under the circumstances mentioned above, that the
trial court was clearly erroneous in
finding that [he] had met his burden to
establish that these three assets had
not been dissipated, “i.e. expended for
the principal purpose of reducing the
funds available for equitable distribution.” Jeffcoat [v. Jeffcoat], 102 Md.
App. [301,] 311 [(1994)].
Id. at 216-17.
One cannot read the transcript of this trial without it being painfully obvious that Ivone believed that
there was a large amount of cash income coming into
the home that she had no access to, that Joao was
hiding, and that he was spending. Indeed, the trial
cour t believed Ivone’s testimony on this score,
although she found that less cash was coming into the
home than Ivone thought there was. Ivone’s answers to
several of the questions posed about the $110,000
was that Joao was spending a substantial amount of
marital funds that came into the home and therefore
there was not an issue with her doing so. This does not
justify her taking the money, but does explain the mind
set of both the spouses (and why they had a bank
account with such a large amount of cash in it).
In any event, because the court was not asked to
make a finding on dissipation, it did not; but it thoughtfully considered the marital assets, both existing and
spent, and the amount of debt incurred by Ivone, most
of which was to the benefit of Emily and the family
home, in deciding not to grant a monetary award.
Again, we see no abuse of discretion, or error, in the
court’s decision.
III.
Alimony
Finally, Joao contends the trial court erred in
awarding Ivone indefinite alimony. He argues that the
award was based upon an erroneous determination of
his income, and that the award was made indefinite
when the standards required by law for an indefinite
alimony award were not met.
For the reasons we have explained, the court did
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not err in determining Joao’s income. Therefore, the
only issue concerning alimony is whether the court
erred in awarding indefinite, rather than rehabilitative,
alimony.
The court granted indefinite alimony to Ivone pursuant to FL section 11-106(c)(2), which provides that
if, “after [making] as much progress toward becoming
self-supporting as can reasonably be expected, the
respective standards of living of the parties will be
unconscionably disparate,” alimony may be awarded
on an indefinite basis, meaning not for a prescribed
period of time. Joao argues that the court’s finding of
unconscionable dispar ity was clear ly erroneous
because the evidence showed that it was possible that
within a reasonable period after the trial Ivone would
be able to earn significantly more money than she was
earning at that time.
“An alimony award will not be disturbed upon
appellate review unless the trial judge's discretion was
arbitrarily used or the judgment below was clearly
wrong.” Boemio v. Boemio, 414 Md. 118, 124-25 (2010)
(quoting Solomon, 383 Md. at 196 (in turn quoting
Tracey v. Tracey, 328 Md. 380, 385 (1992))). In deciding whether to grant alimony, a trial court must consider the factors set for th in FL section 11-106(b). 6
Simonds v. Simonds, 165 Md. App. 591, 604 (2005).
Although the court need not give a formal checklist, it
“must demonstrate consideration of all necessary factors.” Id. at 605 (quoting Roginsky v. Blake-Roginsky,
129 Md. App. 132, 143 (1999)). It is well settled in
Maryland that rehabilitative alimony is preferable to
indefinite alimony; however, “rehabilitative alimony
alone may not be appropriate in every case.” Id. (quoting Solomon, 383 Md. at 195).
In the instant case, when the trial judge awarded
alimony, she explained in detail each of the alimony
factors and how she applied her findings of fact to
reach her decision to award alimony and to do so as
an indefinite alimony award. The judge stated as follows:
So, I’ve gone through the alimony
factors. I kind of do them in tandem
with the monetary award factors, and
I’m not going to go through all of the
monetary award factors because I’m
not going to give a monetary award,
because, in some part, she has taken
what might have been a monetar y
award, and that’s her portion of the
110,000, which was maybe 55,000. . . .
***
In looking at the alimony factors,
many of them which are very similar
or the same even as to the monetary
award, the first one I look at is “the
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ability of the party seeking alimony,”
that’s her, the defendant, “to be wholly
or partly self-supporting.” Well, she
can be partly self-supporting. I don’t
know how on this evidence she’s ever
going to be wholly self-supporting.
She has a high school education from
Portugal. She did not work, she said,
but a few random jobs. The life of the
marriage she stayed home and took
care of the children. The father, the
plaintiff in this case, was the breadwinner. She, to her credit, is now
cleaning houses to support herself,
and she gets maybe $1300 [a month]
for doing that.
I looked at both financial statements. Both of them are — they’re
always overblown. People are always
claiming that they buy 750 dollars’
worth of groceries when I can’t imagine
that they do really do that. But in looking at both of them, I have made an
assessment as to what she really will
need to support herself, including the
mortgage on the family home. So, it’s in
her financial statement. Although she
hasn’t been paying, she’s going to be.
***
She’s taken some computer
classes, but I never heard anything
that led me to believe that she’s going
to be able to increase her skill level to
such an extent that she’s going to be
able to support herself, nor was it suggested by the plaintiff that she ought
to be able to — well, I suppose it was.
In saying she doesn’t deserve alimony, I guess the inference to be drawn
is that she can support herself.
“The time necessary,” this is the
second factor, “the time necessary to
gain sufficient education.” Well, I
already addressed that. She’s got her
diploma. She has some computer
classes. I don’t know what else she is
going to do to, to jump up her salary
to any considerable degree. She’s
going to be in a modest income bracket in the, as far as I can see, in the
foreseeable future. Of course, if that
changes, if she gets lucky and gets
herself into a well-paying or even a
moderately paying job, alimony can
always be modified.

“The standard of living that the
parties established during their marriage.” Not a whole lot that I know
about that. It seemed to be that – it
seems to me they would come down
in sort of the moderate category. It
wasn’t lavish. It wasn’t, you know, frugal, I don’t think. They owned a
house. They had all this property in
Portugal, with rents from some of that
property going into a bank account in
Portugal. As I said, it seems that their
major assets are in fact in Portugal.
What they choose to do with those
assets individually is up to them.
Hopefully they do something wise so
that they can support themselves, to
some extent, with that property.
The duration of the marriage
was 24 years. This is a, a long-standing marriage. During that marriage, it
seems that, in terms of monetary and
non-monetary contributions, that the
plaintiff was the major breadwinner,
as I said earlier. He never testified
what he did with the children in terms
of day-in and day-out daily activities,
in terms of caring for them. It would
seem that the defendant contributed
the non-monetary or the bulk of the
non-monetary contributions because it
was split along, I guess, a traditional
marriage basis and that was, in this
case, at least, the spouse, the plaintiff
spouse as breadwinner and his wife
as a stay-at-home mom. Both contributions are to be given considerable
weight, in any case.
“The circumstances that contributed to the estrangement of the
parties.” There was really a wide discrepancy in what they said. Basically,
plaintiff said she just threw — “She
tossed me out because she was mad
at me about Kelly.” That might have
generated some arguments, but I
found — I didn’t really credit that as
sort of causing this marriage to break
down. The defendant testified that he
was abusive to her in the ways he
treated her, the things he called her,
and also there was this allegation,
there was testimony about other
women that she says he admitted to.
We’re not going on adultery grounds;
so she doesn’t need to prove it. I just
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need to weigh what I think is credible
in terms of these factors, and I credit
her testimony as to why this marriage
broke down. He never denied it that
he did these things — and he did testify in his rebuttal case — in terms of
the other women or mistreating her
during the life of the marriage. So, I
will find that the plaintiff ’s actions
were destructive in this marriage and
caused the ultimate estrangement.
“The age of each party,” 43 and
41. Plaintiff is 43. Defendant is 41. He
says he has no health issues. She
says she has some. I couldn’t quite
get it. She says she has spine, sometimes she faints. I don’t really know. I
tried to get out whether it hindered
whether she could work. She didn’t
really say that it hindered her work,
bu t s h e n e eds healt h insurance,
there’s no question about that, and
she’s going to have to pay for that herself, which also puts her in the hole, to
a cer tain extent, based on her
income. She’s not going to get any
health insurance from people’s houses that she’s cleaning.
“Physical and mental condition.”
We l l , I j u s t addressed t hat as t o
health.
“The ability of the par ty from
whom alimony is sought to meet his
needs and then also to pay alimony.” I
have, again, looked at both financial
statements. I have already indicated
that I do not accept his income as he
has stated it in his financial statement.
His, some of his expenses, I find —
well, first of all, it’s going to be, it’s
double-counting because he’s not
going to be paying the mortgage now.
He’s going to be paying, I guess, his
own apartment because she’ll be paying the mortgage on the use and possession.
***
Based on his financial statement, I do find that he will have sufficient, based on the monthly income
that I have indicated that he has,
which, $8,560, he will be able to pay
his own expenses, again, deducting
the mortgage and all of the costs of
the house out of his expenses that
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he’s listed there, and also pay alimony
to the defendant.
I will find, based on the — hold
on. There’s no agreement between the
parties as to any of these financials.
I’ve already gone into income
and assets, that both parties — I never
heard anything about any retirement
funds, any 401(k)s. He indicated that
he has, on his financial, that he has
[$]5,000 in, in a banking, a bank
account. The only liability that he lists
is the mor tgage. He didn’t list any
credit card debt, any loans to anybody.
So, he basically has no debt, at least
none that he’s informed the Court of.
“Any award made under other
statutory provisions.” One of them is
use and possession. I’ve already indicated that, that she will have use and
possession of the house.
“The nature and amount of the
financial obligations of each party.”
I’ve, I’ve already gone into that. She
has considerable debt. He apparently
has none. The mortgage, of course,
will be retired when the house is sold.
And I just said I don’t know of any
retirement benefits.
When I weigh all of these
things, I find that she is entitled to
alimony, and she’s entitled to
alimony under the provision that
goes to whether — it’s actually, let
me get it, 11-106(c)(2), “after making as much progress toward
becoming self-supporting as can
reasonably be expected” — and I’ve
already indicated what I think that
is; it will always be extremely modest, menial jobs, day labor jobs, as
least as far as I can foresee right
now — will “the respective standards of living of the parties be
unconscionably disparate,” and
yes, they will. She’ll be at a subsistence level, barely, and although
not wealthy, he will be making in
excess of that figure , which I
already indicated as $8,560 a
month. So I will make that finding
of unconscionable disparity
between their incomes as this marriage dissolves.
(Emphasis added.)
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Joao argues that the record simply does not support the court’s finding that even after Ivone has made
as much progress as possible toward becoming selfsupporting there will be an unconscionable disparity
between the standards of living of the parties. He
maintains that there was no evidence to demonstrate
that Ivone won’t “earn significantly more” money in the
future than she was earning at the time of trial.
Joao’s argument puts the cart before the horse.
The evidence showed that Ivone was earning $1,300 a
month ($15,600 per year) cleaning houses. The court
aptly described this level of income as “subsistence.”
The court found that, with only a high school education
from Portugal, 23 years out of the work force, and a
few computer classes, Ivone was not self-supporting
and faced little prospect of becoming self-supporting in
the future. These findings were supported by competent and material evidence in the record and were not
clearly erroneous. Joao did not put on any evidence to
the contrary. He argues merely that it is possible that
Ivone’s income will increase substantially. Anything is
possible, but there was no evidence adduced by Joao,
or any evidence at all, to show that such a change in
Ivone’s income would likely occur.
The trial judge reviewed all of the factors relevant
to alimony and to the issue of indefinite alimony. As we
have discussed, the evidence showed that Joao’s
income was $8,560 per month ($102,720 per year).
The disparity between his income and the subsistence
income Ivone was earning was substantial. On the
facts before it, the court’s finding that the parties’ standards of living would be unconscionably disparate
even after Ivone has made as much progress as possible toward becoming self-supporting was not clearly
erroneous. Accordingly, the court did not err in granting Ivone indefinite alimony.
JUDGMENT AFFIRMED. COSTS TO BE
PAID BY THE APPELLANT.

FOOTNOTES
1. As framed by Joao, the questions presented are:
1. Whether the trial court erred in finding
that Husband earns $8,560.00 per
month.
2. Whether the trial court erred in failing
to grant Husband a monetary award
based on Wife’s dissipation of marital
assets.
3. Whether the trial court erred by establishing child support in the amount of
$1,800.00 per month.
4. Whether the tr ial cour t erred by
awarding Wife indefinite alimony.

2. Ivone was represented by counsel during the pretrial proceedings, until May 29, 2012, when her counsel struck his
appearance. She is not represented by counsel on appeal
and did not file a brief in this Court. Joao was represented by
counsel below and is represented by counsel on appeal.
3. There was no evidence adduced at trial as to what kind of
work Joao performed or by whom he was employed before
he founded J. C. Pride Construction.
4. The documents did not come in because they had not
been produced in discovery.
5. Evidence was introduced that Joao paid Emily’s tuition “up
until this current school year.” That year referred to 2012,
which Ivone paid. This evidence indicated that Emily attended Good Counsel in previous years, and there was no evidence that after Emily returned from living in Portugal from
2005 to 2009 she ever had attended another school.
6. These factors are:
(1) the ability of the party seeking alimony
to be wholly or partly self-supporting;
(2) the time necessary for the party seeking alimony to gain sufficient education or
training to enable that party to find suitable
employment;
(3) the standard of living that the parties
established during their marriage;
(4) the duration of the marriage;
(5) the contributions, monetary and nonmonetary, of each party to the well-being
of the family;
(6) the circumstances that contributed to
the estrangement of the parties;
(7) the age of each party;
(8) the physical and mental condition of
each party;
(9) the ability of the par ty from whom
alimony is sought to meet that par ty’s
needs while meeting the needs of the
party seeking alimony;
(10) any agreement between the parties;
(11) the financial needs and the financial
resources of each party, including:
(i) all income and assets, including property that does not produce income; (ii) any
award made under section 8-205 [monetary award] and section 8-208 [use and
possession] of the Family Law Article; (iii)
the nature and amount of the financial
obligations of each party; and (iv) the right
of each party to receive retirement benefits; and
(12) whether the award would cause a
spouse who is a resident of related institution as defined in [section] 19-301 of the
Health General Ar ticle and from whom
alimony is sought to become eligible for
medical assistance earlier than would otherwise occur.
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Visitation: employment-based restriction: ‘on call’ status

Johnathan A. James, Sr.
v.
Kendra R. Bell
No. 1676, September Term, 2012
Argued Before: Meredith, Woodward, Watts, JJ.
Opinion by Woodward, J.
Filed: June 13, 2013. Unreported.
The trial court did not abuse its discretion by
restricting Father’s visitation rights on weekends that
his work schedule required him to be “on call,” as the
restriction was reasonable and applied only to those
times when the father was, in fact, on call.
On February 13, 2012, appellant, Johnathan A.
James, Sr. (“Father”),1 filed a complaint in the Circuit
Court for Baltimore City, against appellee, Kendra R.
Bell (“Mother”), seeking joint physical and legal custody of the par ties’ minor child, Johnathan Jr. On
February 14, 2012, Mother filed an answer to Father’s
complaint and a counter-complaint, seeking sole physical and legal custody of Johnathan Jr.
Following a hearing before the circuit court on
August 7, 2012, the court issued an order on August 8,
2012, granting Mother joint legal and primary physical
custody. The August 8, 2012 order granted Father liberal
visitation with Johnathan Jr. every weekend from Friday
at 6:00 p.m. until Sunday at 4:00 p.m.; however, the
order provided that Father shall not have visitation on
weekends that he is on call with his employer.
On appeal, Father presents one question for our
review:
Did the trial court abuse its discretion
by enter ing an order restr icting
Father’s visitation with the par ties’
minor child on weekends that his work
schedule requires him to be “on call”?
Finding no abuse of discretion, we answer this
question in the negative, and thus affirm the judgment
of the circuit court.
BACKGROUND
Mother and Father are the parents of Johnathan
Jr., born on September 13, 2011.2 Johnathan Jr. has

UNREPORTED OPINIONS
Ed. note: Unreported opinions of the states courts of
appeal are neither precedent nor persuasive authority. Rule
8-114. Unofficial publication of an unreported opinion
does not alter the force of that rule. See Nicholson v.
Yamaha Motor Co., 80 Md. App. 695, 566 A.2d 135 (1989).
Headnotes are not from the courts but are added by the editors. Page numbers are from slip opinions.
lived primarily with his Mother since birth. On February
13, 2012, Father filed a Complaint for Custody in circuit court against Mother, seeking joint physical and
legal custody of Johnathan Jr. and requesting access
to Johnathan Jr. three or four days per week on a
rotating basis. On February 14, 2012, Mother filed an
answer to Father’s complaint and a “Counter
Complaint for Custody.” Mother’s counter-complaint
requested that the court grant her sole physical and
legal custody of Johnathan Jr., and allow Father to
have visitation with Johnathan Jr. “in her home on
Wednesday evenings.”
Mother and Father, both self-represented,
appeared before the circuit court on August 7, 2012.
Father testified that he is employed full-time as a
propane tanker driver for AmeriGas, which requires
him to work eight hours per day, typically from 7:00
a.m. until 3:30 p.m., five days per week. Father
explained that his work hours with AmeriGas are subject to on-call responsibilities that are scheduled many
months in advance. Concerning his on-call schedule,
Father testified as follows:
[FATHER]: [W]hen the weather gets
bad, we got to work longer hours. And
we also have a rotating on[-]call
schedule.
THE COURT: And how often are you
on call?
[FATHER]: Well[,] right now, in the
summer time, we doing it for a week
at a time. After September we only do
either one or two days out the week.
Well, until the rotations come back
around to you. With seven of us, so
seven people would then it come back
to me, then another seven people
then it come back to me.
THE COURT: So does that mean that
you’re on call for a day a
week, or —
[FATHER]: No, either a day or two
days.
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THE COURT: Okay.
[FATHER]: So if I work Monday and
Tuesday and I’m on call Monday and
Tuesday, then basically I’m on call
from Monday at midnight to Tuesday
at midnight.
THE COURT: And does on call mean
that any emergency that comes up –
[FATHER]: Yes.
THE COURT: — or an emergency
delivery, you need to take?
[FATHER]: Yes.
THE COURT: Okay. How far in
advance do you have your schedule?
[FATHER]: Our on[-]call schedule, I
think it’s made up all the way through
November or December, if I’m not
mistaken.
THE COURT: So you have access
to d ay to w hen you’ll be on call
through December?
[FATHER]: Yeah, if I’m not mistaken I
brought that with me. It’s made up
from now until December 22nd. This
was made on March 8th. No I’m sorry,
what is that, 3/9? March 9th.
THE COURT: And is that schedule
still in effect?
[FATHER]: Yes.
THE COURT: Have you —
[FATHER]: I mean now it can get
changed. Like if a driver you know
want to switch with another driver, it
can get changed. If we have something like a driver get fired or something like that, it can always change.
But they always let you know ahead of
time.
Father continued, testifying to the flexibility of his
on-call schedule:
[FATHER]: So any, anything could be
pre-planned or pre-arranged. That’s
just like with the on[-]call schedule. I
told the gentlemen that I’m working
with, you know, if the Cour t[ ]
deem[s] my on[-]call schedule to be
hinderant [sic] to me being a father,
would you all be willing to switch
with me on days that I’m on call.
They said yes. So everything can
be pre-planned. If it’s an emergency
then of course little to nobody can
stop an emergency. . . .
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(Emphasis added).
Further, Father testified that he lives by himself in
a two-bedroom townhouse. In the event that he were to
be on call and required to work, according to Father,
he would leave Johnathan Jr. “with [his] aunt or . . .
with a friend of the family named Diana Scott.” Scott is
a childhood friend of Father who currently lives in a
home with her child and her mother. Although Father
had no knowledge of Scott’s Child Protective Services
record, he did indicate that Scott was convicted of
assault in 2007 or 2008. In addition, Father testified
that Scott would be a child care option for Johnathan
Jr. only until her “baby gets old enough” and she
returns to work.
Father testified that his aunt no longer provides
child care for Johnathan Jr., because on two separate
occasions, Mother witnessed cockroaches on or inside
of the child’s baby bottle. According to Mother’s testimony, “after a[ ]while it was more than just roaches in
his bottle, it would be roaches in his car seat and his
baby bag. Once he had a roach bite on his cheek.”
At the conclusion of trial, the trial court awarded
joint legal custody and primary physical custody to
Mother. As to the visitation schedule, the trial judge
stated:
[Father] is entitled to reasonable visitation. And this is what is
reasonable for me, [Mother]. He will
have the child from Friday at 6:00
p.m. until Sunday at 4:00 p.m. And
he is responsible for the child that day,
those days, not anybody else. So if for
example [Father] has to work on those
weekends, or [Father]’s on call on
those weekends – because to me
on call means working – [Father] is
to let you know his on[-]call schedule by the first of each month. And
the weekend that [Father]’s on call
is not a visitation weekend,
because in my mind he’s working.
And, as soon as possible for any
emergency changes on [Father]’s on[]call status, he’s to let you know
[Mother], because those are the
weekends that the child will not be
with [Father]. I’m not saying I don’t
want his mother and his cousins and
everybody to visit, but the child in
[Father]’s custody means [Father]’s
raising the child, not somebody else.
And that’s why I’m denying your
request for the one weekend a week,
because that’s just your [m]other,
that’s not you. If you were going to be
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with the child then it would be something different. Then I would agree
that you need some weekend time
with your child, just like [Father] needs
some weekend time with the child.
And that’s why it’s Sunday at 4:00
p.m. Ma’am, because the other days
you’re with the child.
Now, [Father], you’re required
to give notice to [Mother] of your
on[-]call schedule by the first day
of each month and your on[-]call
days are days you are not with the
child. And so those weekends that I
see in that one week time, you are not
– so like that October 6, which is a
Saturday, you don’t get the child that
Friday night because you’re on call. All
right?
(Emphasis added).
On August 8, 2012, the circuit court issued a
Custody Order, awarding joint legal and primary physical custody to Mother. The order awarded Father visitation every weekend from Friday at 6:00 p.m. until
Sunday at 4:00 p.m., “provided that he serves as the
minor child’s primary caretaker during such visits.” As
to Father’s on-call work schedule, the order included
the following restriction:
ORDERED that Plaintiff Father
shall provide Defendant Mother with
notice of his on-call work schedule by
the first day of each month, and as
soon as possible, in cases of emergency changes to his schedule. If
Plaintiff Father is on[ ]call during any
given weekend, then there shall be no
visitation with the minor child[.]
On August 17, 2012, now represented by counsel,
Father filed a Motion for New Trial or to Alter or Amend
or for Revisory Power. On September 17, 2012, the circuit court entered an order denying Father’s motion.
Father timely noted an appeal to this Court.
STANDARD OF REVIEW
We recently explained that
[o]rders related to visitation or custody
are generally within the sound discretion of the trial court, not to be disturbed unless there has been a clear
abuse of discretion. However, where
the order involves an interpretation
and application of statutory and case
law, the appellate court must determine whether the circuit court’s conclusions are “legally correct” under a

de novo standard of review.
Brandenburg v. LaBarre, 193 Md. App. 178, 186 (2010)
(alteration in original) (citations omitted).
Because Father challenges only the reasonableness of the restriction imposed by the circuit court on
his visitation, we will review his claim under an abuse
of discretion standard. The Cour t of Appeals has
explained the abuse of discretion standard as follows:
There is an abuse of discretion “where
no reasonable person would take the
view adopted by the [trial] court,” or
when the court acts “without reference
to any guiding rules or principles.” An
abuse of discretion may also be found
where the ruling under consideration
is “clearly against the logic and effect
of facts and inferences before the
court,” or when the ruling is “volatile of
fact and logic.”
Questions within the discretion
of the trial cour t are “much better
decided by the trial judges than by
appellate courts, and the decisions of
such judges should only be disturbed
where it is apparent that some serious
error or abuse of discretion or autocratic action has occurred.” In sum, to
be reversed “the decision under consideration has to be well removed
from any center mark imagined by the
reviewing court and beyond the fringe
of what that court deems minimally
acceptable.”
In re Yve S., 373 Md. 551, 583-84 (2003) (alteration in
original) (citation omitted).
DISCUSSION
At oral argument before this Court, counsel for
Father acknowledged that Father’s employer provides
him with the on-call schedule “many months in
advance,” and that Father has the unilateral ability to
change his on-call schedule — and avoid being placed
on call — by “switching” assignments with a co-worker.
According to counsel, despite Father’s ability to switch
on-call assignments with a co-worker upon receipt of
his work schedule, the circuit court’s order mandates
that the schedule itself, upon issuance by his employer, will govern his visitation privileges.3 In other words,
according to Father’s counsel, even if Father switches
on-call assignments with a co-worker prior to the first
of the month, it is of no avail, because once the on-call
schedule is issued by his employer, “the schedule
remains the schedule,” and Father will be foreclosed
from visitation on weekends that the schedule indicates he is on call. Counsel for Father also asserted
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that Father “attempted to ask the [trial] court if [he]
would be able to switch with a co-worker . . . and the
judge shut him down.”
At oral argument, this Cour t questioned
Father’s counsel concerning possible interpretations
of the circuit cour t’s order. Counsel was asked
whether Father had any objection to the visitation
restriction at issue if this Court were to interpret the
trial court’s order to mean that Father is not on call
for purposes of the visitation order — and therefore
can have weekend visitation with Johnathan Jr. —
when he switches on-call assignments with a coworker and notifies Mother of said switch prior to the
f i r s t d ay o f t h e m o n t h . Fa t h e r ’s c o u n s e l s t a t e d
unequivocally that Father would have no objection to
the visitation restriction if we were to interpret the
on-call provision of the trial court’s order in this manner. Only in the event that we are unable to make
such interpretation of the on-call provision, Father’s
counsel requested that we strike the provision from
the order or remand to the trial court for further consideration. Because of the aforementioned position
taken by Father’s counsel at oral argument, this
Court will undertake the task of interpreting the oncall provision of the trial court’s visitation order.
It is abundantly clear from the circuit court’s
comments at the conclusion of trial, as well as the
plain language of the visitation order, that being “on
call” for purposes of visitation means actually being
on call on a par ticular weekend, and not merely
scheduled to be on call according to a written schedule issued by Father’s employer. It is undisputed that,
once the on-call schedule is provided to Father
months in advance, he has the opportunity to switch
with co-workers any on-call days that coincide with
his visitation weekends. At trial, the court told Father
that he is to provide Mother with notice of his on-call
days by the first day of each month, and that he will
not have visitation on on-call weekends, because “on
call means working.” If Father is able to switch any
on-call weekend with a co-worker by the first day of
the month and notify Mother of this change by that
time, he will not be “working” on that weekend as
contemplated by the trial judge. Thus, the concerns
of the circuit court will be addressed under this interpretation of the visitation order.
In addition, in its order, the circuit court directed:
Fa t h e r s h a l l p r o v i d e D e fe n d a n t
Mother with notice of his on-call
wor k schedule by the first day of
each month, and as soon as possible, in cases of emergency changes
to his schedule. If Plaintiff Father is
on[ ]call during any given weekend,
then there shall be no visitation with
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the minor child[.]
It is obvious from such language that the critical event
is Father’s on-call status as of the first day of the subject month, not his status as specified in the written
schedule issued months earlier. Further, the language,
“[i]f Plaintiff Father is on[ ]call during any given weekend,” suggests Father actually being on call for a particular weekend — not what was originally indicated by
the schedule and had been changed by a switch out
prior to the first of the month in which the scheduled
on-call weekend was to occur.
The aforementioned interpretation of the order’s
on-call provision is also consistent with the circuit
cour t’s concer ns per taining to the well-being of
Johnathan Jr. By precluding Father’s visitation on
weekends when he is required to be on call for work,
it is clear that the trial court considered the nature of
Father’s wor k schedule and the impact that his
absence would have on the welfare of the minor child.
Father indicated at trial that being on call meant that
he could be called in to work for an emergency at any
time. If, hypothetically, the court had not imposed the
subject restriction on Father’s access schedule,
Father could have Johnathan Jr. at his house on a
weekend night and be called into work to address an
emergency situation at any time that night. Because
Father testified that he lives alone, the reasonable
inference is that there would be no suitable child care
available during a late night or early morning emergency, and that Johnathan Jr. (11 months old at the
time of the hearing) would be left unsupervised. The
trial court’s order is carefully crafted, considers the
best interest of Johnathan Jr., and concludes that his
well-being is best served by allowing Father visitation
on weekends that he can give full-time attention to,
and properly supervise, the minor child, i.e., when
Father is not on call.
We conclude that, pursuant to the statements
made by the trial judge at the trial, as well as the
language of the court’s visitation order, if Father is
able to switch any scheduled on-call weekend with a
co-worker (so that he is not on call at any time from
Friday at 6:00 p.m. to Sunday at 4:00 p.m.), and notifies Mother of said change by the first day of the
month in which any scheduled on-call weekend was
to take place, the provision of the visitation order
precluding visitation on such on-call weekend does
not apply. 4
Finally, if Father is unable to switch an on-call
weekend with a co-worker and the cour t-ordered
restriction is triggered, we conclude, based on the
foregoing discussion, that such restriction is reasonable. See Nor th v. Nor th, 102 Md. App. 1, 12
(1994) (noting that, although a parent’s right of visitation is an “important, natural, and legal right,” it is
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subject to reasonable limitations). Accordingly,
there was no abuse of discretion by the trial court
in prohibiting Father from visitation on weekends
when he actually maintains on-call responsibilities
with his employer.
JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE CITY AFFIRMED;
APPELLANT TO PAY COSTS.

FOOTNOTES
1. Although both parties’ briefs and the circuit court’s docket
entries list Father’s name and the child’s name as “Jonathan,”
the parties’ handwritten filings below state that the name is
“Johnathan.” We use the latter spelling.
2. Mother and Father have never been married to one another.
3. In our view, Father does not make this argument in his
brief to this Court. Instead, Father argues that the court order
conditioning his visitation on not, in fact, being on call constitutes an unreasonable restriction, and that he should be
afforded the discretion to select his own child care
provider(s) for Johnathan Jr. in the event that he is called to
work.
4. At oral argument before this Court, Mother’s counsel
agreed with our interpretation of the on-call visitation restriction in the trial court’s order.
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Divorce: prenuptial agreement: duress

Robert S. Lee
v.
Mary Lou Lee
No. 0288, September Term, 2012
Argued Before: Woodward, Zar noch, Rodowsky,
Lawrence F. (Retired, Specially Assigned), JJ.
Opinion by Zarnoch, J.
Filed: June 17, 2013. Unreported.
A prenuptial agreement was unenforceable, based
on duress, where it had been presented to the brideto-be two weeks before the wedding, while she was
suffering from severe morning sickness and under a
threat by her fiancé — who had insisted she prove her
fertility before the marriage — to call off the wedding if
she did not sign immediately, and she was not afforded meaningful time to meet with counsel.
Appellant Robert S. Lee (Mr. Lee) asks this Court
to reverse the judgment of the Circuit Court for Talbot
County declaring that his wife, Mary Lou Lee (Ms.
Lee), signed the parties’ prenuptial agreement under
duress, thus making the agreement void and unenforceable. We find no error and therefore affirm the circuit court’s decision.
FACTS AND LEGAL PROCEEDINGS
The Lees met on a blind date in April 1985 in
Pennsylvania, while Mr. Lee was still married but separated from his then-wife. Sometime in the summer of
1986, Ms. Lee moved into Mr. Lee’s home, and in
December 1986, the parties were engaged to be married. Mr. Lee’s divorce from his first wife was finalized
in May or June of 1987, and the parties obtained a
marriage license in July of that same year.
Sometime during their engagement, Mr. Lee
informed Ms. Lee that he would not marry her unless
she became pregnant. 1 Ms. Lee complied with Mr.
Lee’s request and became pregnant in the summer of
1987. They planned to hold the wedding about two
months after they discovered the pregnancy. During
the beginning of her pregnancy, Ms. Lee suffered from
severe morning sickness and lost a significant amount
of weight. Both before and up to the time of the wedding, Ms. Lee was working as a headhunter at Howard

UNREPORTED OPINIONS
Ed. note: Unreported opinions of the states courts of
appeal are neither precedent nor persuasive authority. Rule
8-114. Unofficial publication of an unreported opinion
does not alter the force of that rule. See Nicholson v.
Yamaha Motor Co., 80 Md. App. 695, 566 A.2d 135 (1989).
Headnotes are not from the courts but are added by the editors. Page numbers are from slip opinions.
Fischer Associates but had missed many days of work
between late July 1987 and the wedding due to her
sickness. When she was not too ill, Ms. Lee continued
to work during the weeks leading up to the wedding
while she prepared for the ceremony.
Before the wedding, the Lees signed a prenuptial
agreement (“Agreement”), providing in part that all
marital rights including alimony, support, and property
would be waived and that “their marriage shall not
affect their legal rights in property owned by them separately . . . both at the time of their marriage and any
time thereafter.” By the time the Agreement was
signed, on August 20, 1987, wedding announcements
had already been sent out, shower and wedding gifts
had been received, flowers and wedding cake had
already been purchased, among other wedding expenditures, and family members had already made travel
plans to attend the wedding ceremony. The parties
were married on September 6, 1987, in Pennsylvania,
where they lived at the time.
After about twenty-four years of marriage, on
April 11, 2011, Ms. Lee filed a complaint for absolute
divorce in the Circuit Court for Talbot County, where
the parties had resided for the last several years of
their marriage. She requested both pendente lite and
permanent alimony, as well as the equitable division of
“all pension, retirement, profit sharing, and deferred
compensation plans.” Mr. Lee filed a counter-complaint
for limited divorce on June 9 and requested enforcement of the Agreement. Mr. Lee later filed a motion for
partial summary judgment, on July 28, requesting
judgment on issues related to the Agreement. A pendente lite proceeding was held before a Domestic
Relations Master on October 21, 2011, where it was
deter mined that a r uling on the validity of the
Agreement was necessar y prior to resolving any
issues of alimony pendente lite.
On March 21, 2012, the circuit court held a hearing to determine whether the Agreement was valid and
controlling. The court heard testimony from Mr. Lee
and Ms. Lee, as well as friends and relatives who had
attended the wedding. The testimony and the evidence
fo cu se d o n th e ci rcu msta n ce s su rr ounding t he
Agreement’s signing and the extent of Ms. Lee’s morn-
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ing sickness around the time of the wedding.
Mr. Lee testified that he and Ms. Lee had multiple
discussions about prenuptial agreements prior to moving in together and that Ms. Lee took time to consider
the idea of a prenuptial agreement before deciding to
move in with him. He said that they met with an attorney, Ber tram Wolfson, to draft and discuss the
Agreement at some point prior to August 20, 1987, the
date the Agreement was signed. He said that Wolfson
requested financial information from each of them and
then mailed them a prepared Agreement with individual financial disclosure statements attached. Mr. Lee
said that the parties “kept [the Agreement] until such
time as [Ms. Lee] got pregnant” and then signed it
together, before a notary. On cross-examination, Mr.
Lee admitted that he did not remember when the
meeting with Wolfson took place. He also admitted that
at his deposition he said he received a copy of the
Agreement from Wolfson at the meeting, rather than in
the mail.
Ms. Lee, by contrast, testified that the parties
never discussed the possibility of a prenuptial agreement and that her first exposure to the Agreement was
when it was given to her on August 20, 1987, seventeen days before the wedding. She said that Mr. Lee
told her to sign it immediately or else there would be
no wedding. Due to her sickness and the nature of Mr.
Lee’s demand, Ms. Lee testified that she felt she had
no opportunity to consult with an attorney prior to the
wedding to discuss the Agreement. She thus explained
her decision to sign the Agreement, despite her misgivings: “I loved [Mr. Lee] and I thought I was going to
be spending the rest of my life with him. And I did not
want to, as I said I did not want to be a single mother. I
didn’t know what I was going to do if I didn’t sign it[.] I
was forced into signing it.” Ms. Lee said that she did
not know that Mr. Lee had seen a lawyer and that Mr.
Lee did not explain the document to her. She stated
that no one else was present when Mr. Lee presented
the Agreement. She also said that she did not provide
information about her assets at the time she signed
the Agreement; instead, she filled in that information
the next day, when Mr. Lee asked her to.
The court also heard testimony about Ms. Lee’s
health at the time of the wedding. It was undisputed
that as a result of the pregnancy, Ms. Lee experienced
morning sickness during the early months of her pregnancy, which was so severe that she suffered from
vomiting and lost a significant amount of weight.2 The
morning sickness resulted in Ms. Lee’s hospitalization
shortly after the wedding, where she had a feeding
tube inserted into her chest. Ms. Lee said she spent
about three weeks in the hospital, while Mr. Lee testified that he thought Ms. Lee was only in the hospital
for three to five days. Testimony from various wedding
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guests supported the fact that Ms. Lee was suffering
from morning sickness on the day of the wedding. Ms.
Lee’s brother, Thomas Butler, and a close friend,
Allinda Rote, stated that on the day of the wedding,
Ms. Lee had to be escorted to the bathroom due to illness. Further, Rote stated that Ms. Lee was unable to
keep food down. Although Mr. Lee admitted that Ms.
Lee did have morning sickness and had lost weight as
a result, he testified that Ms. Lee’s sickness was not as
severe as she claimed it was. Moreover, Ms. Lee did
make it through the wedding and appeared at the
reception following the wedding.
In a written opinion filed on March 30, 2012, the
circuit court concluded that Ms. Lee’s testimony was
more credible and, accordingly, that her first exposure
to the Agreement or any discussion thereof was on
August 20, 1987, while she was suffering from severe
morning sickness. In reaching this decision, the circuit
court relied on the fact that Mr. Lee’s testimony was
vague, forgetful, and inconsistent. The circuit court further found that because Mr. Lee’s list of assets was
typewritten, in the same font as the rest of the document, while Ms. Lee’s assets were handwritten, it was
reasonable to conclude that Mr. Lee had spent more
time considering the Agreement but Ms. Lee had not.
Finally, the court found that Mr. Lee’s testimony that
both parties met with an attorney and discussed the
Agreement was inconsistent with statements he made
at his deposition. The cour t obser ved that the
Agreement likewise contained no clause suggesting
that either party had consulted or was advised to consult with an attorney prior to signing.
The circuit court thus found that upon presenting
the Agreement to Ms. Lee, Mr. Lee gave her an ultimatum where he demanded that she sign the Agreement
immediately or else the wedding would be canceled.
The court concluded that Ms. Lee had signed the
Agreement while under duress and found the following:
When examining the totality of
the circumstances surrounding the
signing of the Pre-Nuptial Agreement,
this Cour t finds that the evidence
clearly and convincingly establishes
that Ms. Lee signed the document
under duress. The undisputed facts
establish that, at the time the agreement was signed, Ms. Lee was pregnant at the express request of Mr.
Lee, and was living in Mr. Lee’s home.
Ms. Lee was additionally severely sick
a s a re su l t o f th i s p re g n a n cy.
Testimony established that the agreement was presented to Ms. Lee to her
surprise, seventeen days prior to the
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wedding, at the threat of cancelling
the wedding ceremony, after significant money had already been expended, invitations had been sent out, gifts
had been received, and travel plans
had been made. Ms. Lee had no prior
knowledge as to the contents of the
agreement, and, upon presentation of
the document, Mr. Lee demanded that
she sign immediately. Therefore, Ms.
Lee did not and was otherwise unable
to consult with independent counsel
concerning the contents of the agreement prior to signing. When considering the combination of these facts in
context, it appears clear to this Court
that this scenario was sufficient to
overcome the mind of a person of
ordinary firmness, as it did Ms. Lee,
and that, therefore, the presumption
that the agreement was valid and
binding has also been overcome.
From those findings, the circuit court held that the
Agreement was void and unenforceable due to Ms.
Lee’s duress at the time she signed.
The court issued two separate orders on March
30, 2012: one holding that the Agreement was void
and unenforceable due to duress at the time of signing
and the other requiring Mr. Lee to reinstate Ms. Lee on
his health insurance plan provided through his business. On April 24, 2012, Mr. Lee filed a timely appeal
from the order voiding the prenuptial agreement 3
Additional facts will follow below, as necessary.
QUESTIONS PRESENTED
This appeal presents the following questions for
review, which we have adapted from Mr. Lee’s questions:4
1. Did the circuit court err as a matter of law in r uling that the
Agreement was null and void due
to duress at the time of signing?
2. Did the circuit court err as a matter of law in admitting testimony
into evidence of events that
occurred subsequent to the marriage when deciding the validity of
the Agreement?
We answer both questions in the negative and affirm
the circuit court’s judgment.
STANDARD OF REVIEW
We review cases tried without a jury on both the
law and the evidence. Md. Rule 8-131(c). When “there is
any competent, material evidence to support the factual

findings below, we cannot hold those findings to be
clearly erroneous.” Cannon v. Cannon, 156 Md. App.
387, 404 (2004) (Quotation omitted), aff’d, 384 Md. 537
(2005). However, when reviewing legal determinations,
such deference to the findings of the circuit court is not
afforded. Liberty Mut. Ins. Co. v. Maryland Auto. Ins.
Fund, 154 Md. App. 604, 609 (2004). Instead, we review
de novo the circuit court’s determinations of legal questions or conclusions of law. Id. at 609–610.
DISCUSSION
A.

Duress
Mr. Lee argues that the circuit court erred in ruling that Ms. Lee was under duress because under
applicable Pennsylvania law,5 there cannot be a finding
of duress where Ms. Lee had over two weeks between
signing the Agreement and the wedding and did not
consult with an attorney despite the opportunity to do
so. He also takes issue with the lack of medical evidence concerning Ms. Lee’s sickness and Ms. Lee’s
own testimony that she continued to work between the
signing of the Agreement and the wedding. We find
that Mr. Lee’s interpretation of Pennsylvania case law
establishing the conditions for duress is incorrect. We
are similarly unconvinced of the need for specific medical evidence concerning Ms. Lee’s illness. We therefore conclude that the circuit court did not err in finding
that the Agreement was procured under duress.
In Pennsylvania, prenuptial agreements are “on
the same general footing as other contracts, to be
enforced pursuant to the well-settled principles of contract law: prenuptial agreements are contracts, and, as
such, should be evaluated under the same criteria as
are applicable to other types of contracts.” Porreco v.
Porreco, 811 A.2d 566, 570 (Pa. 2002) (Quotation
omitted). Accordingly, “[a]bsent fraud, misrepresentation, or duress, spouses should be bound by the terms
of their agreements.” Simeone v. Simeone, 581 A.2d
162, 165 (Pa. 1990). In Pennsylvania, duress is
defined as:
that degree of restraint or danger,
either actually inflicted or threatened
and impending, which is sufficient in
severity or apprehension to overcome
the mind of a person of ordinary firmness . . . . The quality of firmness is
assumed to exist in ever y person
competent to contract, unless it
appears that by reason of old age or
other sufficient cause he is weak or
infirm . . . . Where persons deal with
each other on equal ter ms and at
arm’s length, there is a presumption
that the person alleging duress posse sse s o rd i n a r y fi r mn e ss . . . .
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Moreover, in the absence of threats of
actual bodily harm there can be no
duress where the contracting party is
free to consult with counsel.
Carrier v. William Penn Broadcasting Company, 233
A.2d 519, 521 (Pa. 1967). Although Mr. Lee correctly
asserts that the few Pennsylvania cases that have considered duress in prenuptial agreements have not
found duress, the particular facts in this case are distinguishable from the precedent upon which Mr. Lee
relies.
In Simeone v. Simeone, the Supreme Court of
Pennsylvania declined to find that duress invalidated a
prenuptial agreement when the husband’s attorney
presented the wife with the agreement on the eve of
the parties’ wedding and demanded that she sign it
without telling her to seek her own counsel. Simeone,
581 A.2d at 167. The Court gave substantial weight to
credible testimony from a number of witnesses stating
that the wife had engaged in several discussions about
a prenuptial agreement with the husband weeks prior
to the wedding and had in fact known about and discussed the agreement months prior to the wedding. Id.
By contrast, the circuit court found that Ms. Lee had
never discussed a potential prenuptial agreement with
Mr. Lee and was in fact caught off-guard when presented with the Agreement seventeen days before the
wedding.
One year after Simeone, the Superior Court of
Pennsylvania considered Hamilton v. Hamilton, where
an eighteen-year-old woman who was three months
pregnant was forced to sign a prenuptial agreement
shortly before her wedding. Hamilton v. Hamilton, 591
A.2d 720 (Pa. Super. Ct. 1991). In this case, the court
overruled the trial court’s finding of duress, despite the
wife’s pregnancy, unemployment, and the fact she was
given an ultimatum to either sign the agreement or
face the wedding’s cancellation. Id. at 722. The court
focused on the fact that the wife was represented by
counsel when she entered into the prenuptial agreement and chose to go against the advice of her counsel when she signed it. Id. However, despite Mr. Lee’s
interpretation to the contrary, Hamilton does not stand
for the proposition that pregnancy, unemployment, and
an ultimatum never amount to duress, even in the
absence of counsel. Instead, Hamilton serves to reinforce the principle that duress cannot be found where
the party claiming it has had meaningful opportunity to
meet with counsel prior to signing an agreement. Id.
Finally, in Adams v. Adams, the Superior Court of
Pennsylvania upheld the trial court’s enforcement of a
settlement agreement over the wife’s argument that
she did not have the capacity to consent, due to “lowself esteem, dominance by an abusive husband, fear
of the judicial system, treatment for Attention Deficit
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Disorder, and alcoholism.” Adams v. Adams, 848 A.2d
991, 993 (Pa. Super. Ct. 2004). Unlike the Lees, the
parties in Adams had engaged in extensive negotiations over the terms of the agreement, and the wife
had met with counsel on multiple occasions prior to
signing it. Id. at 994. Furthermore, the wife acknowledged in a hearing that she had entered into the
agreement “knowingly, voluntarily, and free from any
undue duress or improper influence.” Id. Here, however, Ms. Lee testified that she had neither seen nor
known about the possibility of a prenuptial agreement
until it was presented to her seventeen days prior to
the wedding. Further, the circuit court found that Ms.
Lee did not have the opportunity to meet with counsel
and was in fact told to sign the Agreement immediately. Adams enforces the proposition that duress cannot
be found when the party claiming it has had reasonable time to meet with counsel. Id. Here, Adams does
not, as Mr. Lee claims, establish the level of mental
weakness necessary to establish a sufficient degree of
restraint or danger.
In applying Pennsylvania’s standard of duress to
the facts of this case, we conclude that the circuit
court was not clearly erroneous in finding that Ms. Lee
was subjected to a level of threatened or impending
restraint sufficient to overcome the mind of a person of
reasonable firmness. See Adams, 848 A.2d at 994.
Due to the nature of the ultimatum, viz., having been
told that she must sign the Agreement on the spot or
forfeit the wedding, Ms. Lee was clearly deprived of
any meaningful time to meet with counsel prior to signing the agreement.6 Unlike the wives in Hamilton and
Simeone, who were also forced to sign their prenuptial
agreements as late as the night before the wedding
but had knowledge of their husbands’ intentions, Ms.
Lee was blindsided by the Agreement and did not
know of its existence or Mr. Lee’s intention to have her
sign it at any time before the date it was presented.
See Hamilton, 591 A.2d at 721; Simeone, 521 A.2d at
163.
Further, Ms. Lee was, by all accounts, abnormally ill due to her morning sickness, and she exhibited
symptoms so severe that she was eventually hospitalized. Her illness, combined with the prospect of having
a wedding canceled shortly before it was scheduled to
occur and becoming a single mother, when becoming
pregnant was a prerequisite to marriage imposed by
the party demanding the prenuptial agreement, would
probably overcome the mind of a person of reasonable
fir mness. Therefore, because we agree that the
impending and threatened harm Ms. Lee was subjected to would overcome the mind of a reasonable person and she was not afforded meaningful time to meet
with counsel prior to signing the Agreement, we conclude that there was duress in the signing of the
Agreement.

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

Regarding Mr. Lee’s alternative argument that
the circuit court erred when it found duress in the
absence of medical evidence, we disagree that Ms.
Lee was required to provide medical evidence about
the effects of her morning sickness in order to satisfy
her burden of proof that the Agreement was signed
under duress.7 The circuit court heard sufficient testimony from Ms. Lee and other witnesses about the
extent of her illness. Moreover, Mr. Lee cites no authority which would require expert testimony or medical
records to suppor t Ms. Lee’s testimony about the
severity of her morning sickness. See Anderson v.
Litzenberg, 115 Md. App. 549, 578 (1997) (“It is not our
function to seek out the law in support of a party’s
appellate contentions.”).
B.
Admission of Testimony of Events
Subsequent to the Marriage
Mr. Lee also argues that the circuit court erred in
admitting into evidence, over his objection, testimony
from Ms. Lee and her sister about the relationship
between the parties and acts of physical abuse and
dominance exhibited by Mr. Lee after the wedding.8 In
determining whether the circuit court erred in admitting
evidence subsequent to the wedding, we must find that
the circuit court abused its discretion in weighing the
probative value of the evidence against its potentially
prejudicial nature. See Consol. Waster Indus. v. Std.
Equip. Co., 421 Md. 210, 219 (2011). This standard of
review is an exceptionally high one, as it requires our
finding that “no reasonable person would share the
view taken by the trial judge” before we would reverse
an evidentiary ruling. Id. (Quotation omitted).
Here, the circuit court found that evidence of
dominance and abuse in the parties’ relationship was
relevant to the type of relationship that existed
between the parties at and before the time of the wedding. Logically, the type of relationship Mr. and Ms. Lee
had before the wedding affects the understanding of
the circumstances surrounding the Agreement. There
was no error in admitting the testimony about postwedding actions and events.
For all of these reasons we affirm the judgment
of the circuit court.
JUDGMENT OF THE CIRCUIT COURT FOR
TALBOT COUNTY AFFIRMED.
COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1. Mr. Lee attributed the failure of his first marriage to the fact
that he and his previous wife were unable to have children
and therefore required Ms. Lee to become pregnant prior to
marrying her.

2. Ms. Lee testified that she had lost about twenty-five
pounds, while Mr. Lee said he believed she lost sixteen
pounds.
3. Ms. Lee filed a motion to dismiss the appeal on May 11,
2012, arguing that the circuit court’s order was neither a final
judgment nor an appealable interlocutory order under Md.
Code (1974, 2013 Repl. Vol.), Courts & Judicial Proceedings
Article (“CJP”), § 12-303. We denied the motion to dismiss on
June 20, 2012 and briefly explain our reasoning here. Ms.
Lee argued that an interlocutory appeal could not be taken
from the order declaring the prenuptial agreement null and
void because it was not paired with an order granting alimony
pendente lite and was therefore not an appealable order
under CJP § 12-303(3)(v) (Order for “the payment of
money.”). Ms. Lee’s argument relies on Frey v. Frey, 298 Md.
552, 556-57 (1984), where the Court of Appeals found that
because an order concerning a prenuptial agreement was
“inseparably involved” with an order to pay money, the interlocutory order concerning the agreement was appealable
under CJP § 12-303(3)(v). In this case, the order requiring
Mr. Lee to place Ms. Lee back on his health insurance has
the same effect as an order granting alimony pendente lite in
that it is also an order to pay money or provide support. As
such, we find the order to put Ms. Lee back on the health
insurance plan is inseparable from the order invaliding the
Agreement. Therefore, we find that this is a proper interlocutory appeal pursuant to CJP § 12-303(3)(v).
4. Mr. Lee asks this Court to consider whether:
A. Did the trial court err as a matter of
law in ruling the prenuptial agreement
was invalid by finding “duress” when
the appellee was provided with over
t wo we e k s b e t we e n s i g n i n g th e
prenuptial agreement and the wedding and did not consult with an attorney despite the opportunity to do so?
B. Did the trial court err as a matter of
law and fact in ruling that the prenuptial agreement was invalid due to
“duress” despite the fact that no medi c a l ev i d e n c e wa s p r o d u c e d a n d
appellee testified that she continued
to work between the signing of the
prenuptial agreement and the wedding?
C. Did the trial court err as a matter of
law in admitting testimony into evidence of events that occurred subsequent to the marriage when solely
deciding the validity of the prenuptial
agreement?
5. Because the Agreement states that it “shall be construed
according to the laws of the Commonwealth of Pennsylvania,”
we apply Pennsylvania law in analyzing the document.
6. None of the cases upon which Mr. Lee relies suggest that
the seventeen days between the signing of the Agreement
and the wedding invalidate a claim of duress in the signing of
the Agreement. The relevant inquiry here is whether there
was time for Ms. Lee to seek counsel before she signed, not
before the wedding.
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7. Ms. Lee testified, without objection, that she had attempted
to obtain copies of her medical records from her hospital
stay. The hospital informed her that it was required to maintain records only for ten years and that her records had been
destroyed.
8. The circuit court allowed testimony from Ms. Lee’s sister
about her observations of erratic and angry behavior from Mr.
Lee around six months after the wedding. In allowing the evidence, the court found it was probative of the type of relationship between the parties to show possible undue influence prior to the wedding. The court also admitted testimony
from Ms. Lee about her multiple sclerosis as it related to a
pending injunction that was at issue at trial. Finally, the court
admitted evidence that Mr. Lee physically and mentally
abused Ms. Lee in the first year or so after the marriage as
evidence of behavior that had continued since before the
marriage.
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Custody: future-oriented custody agreement: revisory
power

Radka Elloin Duku
v.
Kofi Elloin Duku
No. 1970, September Term, 2012
Argued Before: Watts, Berger, Thieme, Raymond G.,
Jr. (Ret’d, Specially Assigned), JJ.
Opinion by Berger, J.
Filed: June 17, 2013. Unreported.
Future-oriented custody agreements are not void
per se, and do not constitute fraud, mistake or irregularity; thus, where a divorce decree incorporated a
custody agreement under which the girl’s Czech
mother would have custody until the 3-year-old child
turned 5, after which the girl’s American father would
have custody until the child’s 18th birthday, the circuit
court did not abuse its discretion in denying the mother’s motion to strike the provision from the divorce
decree.
This case arises from the denial of a request to
modify a custody agreement which was incorporated
into a judgment of absolute divorce entered in the
Circuit Court for Cecil County. The custody agreement
provided that the parties’ minor child would reside in
the Czech Republic with appellant, Radka Elloin Duku
(“Mother”), until the minor child turned five and onehalf years old. Upon attaining that age, the minor child
would return to the United States to be in the legal and
p hy s i c a l c u st ody of appellee, Kof i E l l o i n D u ku
(“Father”). Mother later sought to strike the provision
requiring the return of the minor child to the United
States. Various actions were filed in Czech Republic
courts, and the minor child was ultimately ordered to
be returned to Maryland pursuant to the custody
agreement.
In June 2012, Mother filed a motion in the Circuit
Court for Cecil County seeking to strike the provisions
of the custody agreement per taining to the minor
child’s return to the United States. Additionally, Mother
sought an order reflecting that Maryland courts would
not have jurisdiction over any future custody matters
involving the parties’ minor child. The circuit court
denied Mother’s motion. This appeal followed.

Mother presents eight questions for review on
appeal, which we have combined and rephrased as
follows:
1. Whether the circuit court abused
its discretion in denying Mother’s
motion to strike certain provisions
of the parties’ custody agreement
incorporated into the judgment of
absolute divorce.
2. Whether the circuit court abused
its discretion in ordering a 30 day
transition period for enforcement
of the custody agreement.
3. Whether the circuit court abused
its discretion in failing to determine whether Mar yland cour ts
retained jur isdiction over any
future custody matters involving
the parties’ minor child.1
For the reasons set forth below, we affirm the
judgment of the Circuit Court for Cecil County.
FACTUAL AND PROCEDURAL BACKGROUND
Mother and Father are the parents of a minor
child who was born on July 27, 2005. The minor child
holds dual citizenship in the United States and the
Czech Republic. During the summer of 2007, the parties separated, and Father, a United States citizen,
moved to New Castle, Delaware. Father has resided in
New Castle, Delaware since that date. Father filed a
complaint for absolute divorce from Mother, a citizen of
the Czech Republic, on March 13, 2008. At the time of
filing the complaint, Mother and the minor child were
residents of the State of Maryland.
On July 23, 2008, the parties signed a mediation
agreement. The terms of the agreement stated that
Mother would initially have legal and physical custody
of the minor child. The agreement further provided that
Mother and the minor child would reside in the Czech
Republic. During this time, Father would have visitation
with the minor child for one month each summer. On or
around January 2011, once the minor child reached
the age of five and one-half years, the agreement provided that the minor child would return to the United
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States. Father would then have legal and physical custody of the minor child until his eighteenth birthday.
On July 25, 2008, the trial court granted the parties a judgment of absolute divorce. The parties’ custody agreement was incorporated into the judgment.
On August 19, 2008, Mother and the minor child left
their home in Elkton, Maryland and moved to the
Czech Republic.
Since August 2008, the minor child has spent
over four years living in the Czech Republic. Mother’s
pleadings in the circuit court asserted that the minor
child has developed friendships and established ties to
the Czech community. He attends school in the Czech
Republic and speaks only Czech.
In April 2011, Mother filed a motion in the District
Court of Tabor, Czech Republic for modification of custody of the minor child. In August 2011, Father filed an
application under the Hague Convention in the
Municipal Court in Brno, Czech Republic and asked for
the return of the minor child to the United States.
Because of Father’s Hague petition, Mother’s custody
matter was stayed in the District Court of Tabor.2
Father’s Hague petition alleged that Mother
wrongfully removed the minor child from his habitual
residence of New Castle, Delaware, and that she
deprived him of his custodial rights as of January
2011. 3 On October 26, 2011, a hearing was held
regarding Father’s Hague petition. The court found that
Mother had not wrongfully removed the minor child
from the United States, and that she was permitted to
move to the Czech Republic pursuant to the parties’
divorce judgment and custody agreement. Further, the
court found that the minor child had become settled in
the Czech Republic and had “adapted to his present
p la c e o f r e s i d e n ce [ and] has f r iends t he re.”
Accordingly, the court denied Father’s petition and
ruled that “[t]he agreement made by the parents . . .
does not respect the child’s interest.”
Father appealed the Municipal Court’s decision
to the Hague appellate court. In his appeal, Father
asserted that the minor child’s habitual residence was
Elkton, Maryland.4 On June 1, 2012, the Hague appellate court found that the minor child was wrongfully
retained from the United States as of January 2011,
and that the parties’ minor child was to return to the
United States to the “place of his usual, habitual residence in the town of Elkton” by July 1, 2012.
On June 21, 2012, Mother filed a “Motion to
Strike Provisions of Judgment of Absolute Divorce and
Improper Jurisdiction” in the Circuit Court for Cecil
County, Maryland. On June 27, 2012, Mother filed a
Motion for Temporary Stay of Provisions of July 28,
2008 Judgment of Absolute Divorce. Father responded
to Mother’s motions on July 6, 2012.
On October 17, 2012, the circuit court held a
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hearing on Mother’s motions. The trial court denied
both motions. The court also ordered that Mother surrender the passport of the minor child to the court.
Additionally, the court ordered that the custody of the
minor child be transitioned from Mother to Father over
a thirty day period. On November 9, 2012, Mother filed
a motion to alter or amend the judgment, which was
denied by the circuit court. This timely appeal followed.
STANDARD OF REVIEW
“A Motion to revise a court’s judgment, however
labeled . . . will be treated as a motion to alter or
amend a judgment. White v. Prince George’s County,
163 Md. App. 129 (2005). “With regard to the denial of
a motion to alter or amend the judgment . . . the appeal
is ‘limited in scope and does not serve the normal
functions of appeal from the original judgment.’” Cent.
Truck Ctr., Inc. v. Cent. GMC, Inc., 194 Md. App. 375,
397 (2010) (citations omitted). “An appeal from the
denial of a motion asking the court to exercise its revisory power is governed by the abuse of discretion
standard.” Id. (citations omitted). “A ruling on a motion
to alter or amend the judgment is ‘directed to the
sound discretion of the court, and in the absence of
abuse thereof, no appeal will lie.’” Id. at 397-98 (citations omitted). “[A]n abuse of discretion occurs:
‘[W]here no reasonable person would
take the view adopted by the [trial]
court . . .’ or when the court acts ‘without reference to any guiding principles.’ An abuse of discretion may also
be found where the ruling under consideration is ‘clearly against the logic
and effect of facts and inferences
before the court [ ]’ . . . or when the
ruling is ‘violative of fact and logic.’
Questions within the discretion of the
trial court are ‘much better decided by
the tr ial judges than by appellate
cour ts, and the decisions of such
judges should be disturbed where it is
apparent that some serious error or
abuse of discretion or autocratic
action has occurred.’ In sum, to be
reversed ‘[t]he decision under consideration has to be well removed from
any center mar k imagined by the
reviewing court and beyond the fringe
of what that court deems minimally
acceptable.’
Id. at 398 (citations omitted). “An abuse of discretion,
therefore, ‘should only be found in the extraordinary,
exceptional, or most egregious case.’” Id. (citations
omitted).
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DISCUSSION
A. Motion to Strike Provisions of Judgment of
Absolute Divorce
Mother’s first argument on appeal is that the circuit court abused its discretion by denying Mother’s
motion to strike certain provisions of the judgment of
absolute divorce. In particular, Mother urges that the
custody agreement, which was incorporated into the
judgment of divorce, contained future-oriented custody
provisions, which rendered the judgment invalid and
unenforceable because the provisions did not comport
with the best interests of the minor child. Father contends that the circuit court did not abuse its discretion
for several reasons. First, Father argues that Mother
failed to create a record of admissible evidence upon
which to base her appeal. Second, Father argues that
Mother elected not to file a pleading to modify custody,
which, in Father’s view, is the appropriate mechanism
for pursuing a custody modification based upon a
material change in circumstances. Third, Father posits
that Mother’s motion to revise the judgment was
untimely, and that the motion constitutes an impermissible collateral attack on the Czech judgment.
Mother contends that the custody provision
requiring the return of the minor child to the United
States is invalid because it is a future-looking arrangement that does not reflect the best interests of the
child. After moving to the Czech Republic, Mother
asserts that the minor child developed friendships and
established ties to the Czech community. Further,
Mother points out that the minor child attends school in
the Czech Republic and speaks only Czech.
“There are essentially four ways to modify or
change the terms of an agreement affecting the care,
custody, education or support of a minor child. The
parties could mutually agree to change the terms; the
court could change the terms pursuant to § 8-103 of
the Family Law Article; the court could change the
terms pursuant to §§ 12-104 and 12-202 of the Family
Law Article; or the court could change the terms pursuant to Rule 2-535.” Knott v. Knott, 146 Md. App. 232,
257 (2002). The first two grounds for modification
apply to an interlocutory order. Id. The latter grounds
for modification apply to “enrolled and final orders[.]”
Id. at 258.
Section 12-104 of the Family Law Article entitled
“Modification of child support award” provides that:
(a) The court may modify a child support award subsequent to the filing of a motion for modification
and upon a showing of a material
change of circumstance.
Md. Code Ann., Fam. Law § 12-104 (West 2013)
(“FL”).5 “When presented with a request for a change
of, rather than an original determination of, custody,

courts employ a two-step analysis. First, the circuit
court must assess whether there has been a ‘material’
change in circumstance.” McMahon v. Piazze, 162 Md.
App. 588, 593-94 (2005) (citation omitted). “If a finding
is made that there has been such a material change,
the court then proceeds to consider the best interests
of the child as if the proceeding were one for original
custody.” Id. at 594. The factors to be considered in
determining the bests interests of the child include,
“‘but [are] not limited to, 1) fitness of the parents, 2)
character and reputation of the parties, 3) desire of the
natural parents and agreements between the parties,
4) potentiality of maintaining natural family relations, 5)
preference of the child, 6) material oppor tunities
affecting the future life of the child, 7) age, health and
sex of the child, 8) residences of parents and opportunity for visitation, 9) length of separation from the natural parents, 10) prior voluntary abandonment or surrender.’” Schaefer v. Cusack, 124 Md. App. 288, 297
(1998) (citing Montgomery County v. Sanders, 38 Md.
App. 406 (1978)).
The Maryland Rules govern motions requesting a
court to exercise revisory power and control over a
judgment. The Rules provide, in pertinent part:
In an action decided by the court, on
motion of any party filed within ten
days after entry of judgment, the court
may open the judgment to receive
additional evidence, may amend its
findings or its statement of reasons for
the decision, may set forth additional
findings or reasons, may enter new
findings or new reasons, may amend
the judgment, or may enter a new
judgment. A motion to alter or amend
a judgment may be joined with a
motion for new trial. A motion to alter
or amend a judgment filed after the
announcement or signing by the trial
court of a judgment but before entry
of the judgment on the docket shall be
treated as filed on the same day as,
but after, the entry on the docket.
Md. Rule 2-534. See also Md. Rules 2-535:
(a) Generally. On motion of any party
filed within 30 days after entry of judgment, the court may exercise revisory
power and control over the judgment
and, if the action was tried before the
cour t, may take any action that it
could have taken under Rule 2-534. A
motion filed after the announcement
or signing by the trial court of a judgment or the return of a verdict but
before entry of the judgment on the
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docket shall be treated as filed on the
same day as, but after, the entry on
the docket.
(b) Fraud, Mistake, Irregularity. On
motion of any party filed at any time,
the court may exercise revisory power
and control over the judgment in case
of fraud, mistake, or irregularity.
In applying Md. Rule 2-535, we have observed
that, “[t]he Maryland Rules of Procedure attempt to
balance the court’s need for finality against the parties’
desire for substantial justice. Thus, the Rules permit
the judge to revise a judgment[,] but only under certain
specified conditions.” Miller v. Miller, 142 Md. App. 239,
244-45, aff'd sub nom. Goldberg v. Miller, 371 Md. 591
(2002) (citations omitted). For example, where a judgment was challenged pursuant to Md. Rule 2-535(b),
“the decree was subject to modification only for fraud,
mistake, or irregularity.” Shapiro v. Shapiro, 346 Md.
648, 665-66 (1997) (citing Md. Rule 2-535(b)). The
Court of Appeals held that “[n]o ground under Rule 2535(b) for revising the judgment is asserted” where the
challenge was that “the ‘alimony provisions’ of the
Agreement ‘[should] be considered child support . . . .’”
Id. at 665. Accordingly, the Shapiro Court held that the
circuit court lacked authority to exercise revisory power
over the judgment. Id.
As a threshold matter, we must ascertain which
statutory provision or rule governs Mother’s pleading
in the circuit court. Here, Mother filed a pleading captioned: “Motion to Strike Provisions of Judgment of
Absolute Divorce and Improper Jurisdiction.” The trial
court treated the pleading as a motion filed pursuant to
Md. Rule 2-535, and ruled that the custody order was
“in excess of 1300 days old, and the court does not
have revisory power to that order per se.” The Family
Law Article expressly provides that in order to seek a
modification of child custody, a party must “fil[e] a
motion for modification[.]” FL § 12-104. Upon showing
a material change in circumstances, the court treats
the proceeding as one for original custody, and conducts an analysis of the factors relevant to determining
the best interests of the child.
Here, however, Mother maintains that, “the facts
of this case required [Mother] to file to strike certain
custody provisions, not to alter custody, but to keep it
the same.” (emphasis added). Indeed, Mother’s motion
was captioned as a “Motion To Strike Provisions Of
Judgment Of Absolute Divorce And Improper
Jurisdiction.” In light of Mother’s own assertion that she
is not seeking to modify custody, we hold that the trial
court did not abuse its discretion in treating Mother’s
pleading as a motion filed pursuant to Md. Rule 2-535,
which governs a court’s authority to alter or amend a
judgment. Moreover, we observe that Mother’s motion
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did not even assert that there had been a material
change in circumstances, and, therefore, the circuit
court had no occasion to rule on this issue.6
Having concluded that Mother’s motion should be
construed as a motion filed pursuant to Md. Rule 2535, we next consider whether the trial court abused
its discretion in denying Mother’s request for relief pursuant to that Rule. Mother filed her motion more than
1300 days after the entry of the judgment. Accordingly,
Md. Rule 2-535(b) is the only provision under which
Mother’s motion could be deemed timely filed.
Maryland Rule 2- 535(b), however, is clear that, on
“motion of any party filed at any time,” the court may
alter or amend the judgment only “in case of fraud,
mistake, or irregularity.” Md. Rule 2-535(b). Mother
contends that certain provisions of the custody agreement should be struck as invalid. As explained in detail
below, in our view, future-oriented custody provisions
are not per se void or invalid so as to warrant the striking of such provisions as a matter of law. Accordingly,
just as in Shapiro, the circuit court did not have authority to exercise revisor y power over the judgment
because Mother did not assert any fraud, mistake, or
irregularity as the basis for her motion. The trial court,
therefore, did not abuse its discretion in denying
Mother’s motion.
Mother relies on Sullivan v. Auslaender for our
predecessors’ holding that “[w]e cannot conceive how it
would be in the best interest of the children to take
them from the mother, place them with the father in
Israel for three years, then uproot them again and
return them to the mother in the United States for three
years, leaving their future at the end of the six year
period to be later determined.” Sullivan v. Auslaender,
12 Md.App. 1, 17 (1971). However, in Sullivan, the
Court of Special Appeals substituted its judgment for
that of the trial judge. Subsequently, the Sullivan “best
judgment” standard of review was expressly disapproved in Davis v. Davis, 280 Md. 119 (1977).
Moreover, in applying the now-inapplicable “best judgment” standard, the Cour t of Special Appeals in
Sullivan did not rest its decision on the sole basis of
future-oriented custody provisions. Rather, the Court of
Special Appeals considered various factors, including
the wishes of the children. Sullivan, 12 Md. App. at 18
(explaining that the “circumstances here are appropriate in which to give some consideration to the wishes
of the children” because the lower court had “conferred
with the children in Chambers, out of the presence of
the parties or their attorneys, [and] both [children]
expressed a desire to remain with their mother.”).
Mother also relies on Schaefer v. Cusack, 124
Md. App. 288, 298 (1998), where we addressed a custody order which required a change in custody
between parents. The custody order was entered at a
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time when the child had not yet entered kindergarten.
Id. The physical custody of the minor child was granted
to the mother until the child’s completion of fifth grade,
at which point physical custody was to be awarded to
the father until the child’s eighteenth birthday. Id. We
held that the trial judge abused its discretion in entering the custody order, explaining:
We have not the faintest idea of what
the situation of the parents may be at
the time when this child completes the
fifth grade, obviously a number of
years hence. We know not what the
living conditions of the parties at that
time will be. We know not where the
parties will be living. We do not know
what their incomes will be. We have
no idea of what kind of physical condition the parents or child will be in at
that time. We do not know what the
preference of the child at that time
may be. We have no idea whatever as
to the condition under which the parents will be living. Although thus far
there has been no hint of immorality,
we do not know what the situation will
be at the time of the contemplated
change in custody. We do not know
what effect a change in custody might
have on the child. All of these are relevant considerations.
Id. at 297-98.
In our view, Schaefer does not stand for the
broad proposition that any future-oriented custody provision is per se invalid and should be struck as a matter of law pursuant to a motion to alter or amend a
judgment. Here, Mother seeks to strike the particular
provision which awarded physical and legal custody to
Father upon the minor child’s fifth birthday. We reiterate that Mother sought to “strike certain custody provisions, not to alter custody, but to keep it the same.” We
do not think the future-oriented custody provisions
amount to fraud, mistake or irregularity. In light of
these considerations, the circuit court did not abuse its
discretion in denying Mother’s motion to strike certain
provisions of the custody agreement.7 For clarity, we
observe that our holding does not preclude Mother
from having the merits of her request considered upon
the filing of a motion to modify custody pursuant to FL
§ 12-104.
B. Grant of a Transition Period
Mother also argues that the trial court abused its
discretion in ordering the minor child to be transitioned
from being in the primary care of Mother to the care of
Father over a 30 day period beginning from the date of
the hearing. However, Mother cites no authority or

basis for her argument. Our review of the record shows
that the circuit court denied Mother’s request to strike
provisions of the judgment of divorce. The result was
that the parties’ custody agreement remained enforceable. The trial judge implemented a 30 day transition
period for the custody agreement to be enforced.
Absent any authority to the contrary, we hold that the
circuit court did not abuse its discretion in ordering the
30 day transition period.
C. Circuit Court Jurisdiction
Mother next argues that the circuit court “err[ed]
in concluding that the state of Maryland retained jurisdiction in this matter despite there being no basis for
jurisdiction . . . . and the absence of any connections
between the minor child or either of the parties and the
State of Maryland since August 2008 . . . .” We hold
that the circuit court did not abuse its discretion in
declining to rule on the jurisdiction of Maryland courts
over any future custody matters involving the parties’
minor child.
“[A] court of this State that has made a child custody determination . . . has exclusive, continuing jurisdiction over the determination . . . .” FL § 9.5-202(a). “A
court of this State that has jurisdiction . . . to make a
child custody determination may decline to exercise its
jurisdiction at any time if it determines that it is an
inconvenient forum under the circumstances and that a
court of another state is a more appropriate forum.” FL
§ 9.5-207(a)(1) (emphasis added).
Here, Mother filed a motion in the Circuit Court
for Cecil County requesting that the court “deny further
jurisdiction over this matter so that a proceeding within
the Czech Republic regarding custody can be properly
commenced.” At the hearing, the circuit court reviewed
the judgment from the Czech court, and explained that
the Czech judgment provided that Mother and Father’s
agreement was not subject to revision by judicial
authorities of the Czech Republic. The trial judge
denied Mother’s motion without expressly ruling on the
issue of future jurisdiction.
Mother argues that “the Czech cour t where
[Mother] filed her April 2011 modification of custody is
able to modify the parties’ Maryland Agreement and
Judgment.” Moreover, Mother argues, “the District
Court of Tabor, Czech Republic, where Defendant initiated custody proceedings in Apr il 2011 has not
declined jurisdiction. In fact, Defendant’s motion for
modification of custody from April 2011 is still open in
the Tabor cour t.” Accordingly, Mother concludes,
“[u]pon a holding that Maryland is not the proper jurisdiction in this matter, a custody proceeding may be
resumed in the Czech Republic.”
In our view, Mother’s appeal seeks relief that is
not within the authority of the Circuit Court for Cecil
County. Mother’s petition in the District Court of Tabor,
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Czech Republic was stayed by the District Court due
to Father’s filing of a petition in the Municipal Court in
Brno, Czech Republic. Ultimately, as to Father’s petition, the Hague appellate court found that:
Agreement of the parents . . . was not
subject to rectifying by the bodies of
j u d i c i a l a u thor it ies of t he Czech
Republic . . . . If the [Mother] didn’t
agree at any time in the past, and if
she doesn’t agree at present with the
[custody agreement], she should have
required a new regulation of the rights
and obligations to the child in the
state of domicile; retention of the
minor in the Czech Republic is not an
adequate solution to the situation.
Mother appears to quarrel with the Hague appellate court’s finding that it had no authority to alter the
par ties’ custody agreement, and with the Czech
District Cour t’s stay of proceedings based on the
Hague petition. The Circuit Court for Cecil County has
no authority over these Czech courts. Accordingly, the
trial court did not abuse its discretion in declining to
enter an order regarding the jurisdiction of Maryland
courts over any future custody matters involving the
parties’ minor child.
For the foregoing reasons, we hold that the circuit cour t did not abuse its discretion in denying
Mother’s motion to alter or amend the judgment of
absolute divorce. Accordingly, we affirm the decision of
the Circuit Court for Cecil County.
JUDGMENT OF THE CIRCUIT COURT
FOR CECIL COUNTY AFFIRMED.
COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1. In rephrasing Mother’s questions on appeal, we do not
entertain certain questions presented because they have no
factual basis supported by the record. First, Mother contends
that the trial court erred by “granting custody of the minor
child to [Father] . . . .” Second, Mother argues that the trial
court erred “in enforcing the Hague June 1, 2012 order . . . .”
The circuit court, however, did not grant an award of custody,
nor did it enforce a foreign judgment. Rather, the circuit court
denied Mother’s motion to strike provisions of the parties’
custody agreement. Accordingly, we do not address these
two questions on appeal.
2. Mother’s action remains stayed in the District Court of Tabor.
3. This is the date upon which the minor child was to be
placed in Father’s custody in the United States.
4. Mother points out that this was a change from the original
petition, which listed New Castle, Delaware, as the minor
child’s habitual residence. The opinion and judgment from the
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Czech Municipal Court provided that Father “has moved from
Maryland to Delaware. [Father] explained that the distance
between the towns of Elkton and New Castle was only 15
miles . . . .”
5. FL § 12-202 provides that “in any proceeding to establish
or modify child support, whether pendente lite or permanent,
the court shall use the child support guidelines set forth in
this subtitle.”
6. In particular, Mother’s motion sets out four requests for
relief:
A. That this Court strike all unenforceable
provisions within the par ties’ Mediation
Agreement and Judgment of Absolute
Divorce concerning the future custody of the
parties’ minor child; and
B. That this Court deny further jurisdiction
over this matter so that a proceeding within
the Czech Republic regarding custody can be
properly commenced;
C. That this Court grant the Defendant custody of the parties’ minor child until a Czech
Republic court of law can make an informed
determination concerning the custody and
best interests of the parties’ minor child.
D. For such other and further relief as the
nature of her cause may require.

The only reference to “material change in circumstances” in
Mother’s motion is contained in an assertion that the custody
agreement “is unenforceable and fails to take into consideration the best interests of the minor child or whether there has
been a material change in circumstances.” However, the
motion did not allege that there actually had been any material change in circumstances, nor did Mother’s motion request
that the circuit court alter custody on the basis of any material change in circumstances.
7. Father also argues that Mother’s motion to modify the
judgment was untimely because she filed the motion more
than 1,300 days after the time for filing a motion to revise
judgment under the Maryland Rules. Additionally, Father
argues that the motion constitutes a collateral attack on the
Czech judgment. In light of our holding, however, need not
reach the merits of these defenses.
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Although the contempt order should have included
the amount of the arrearage for which enforcement by
contempt was not time-barred, the failure to specify
that amount was not reversible error because the
defendant never disputed the amount of the arrearage
and, to the contrary, paid it as a purge; therefore, the
appeal was dismissed as moot.
Robert Lewis Lee, appellant, challenges the Order
For Constructive Civil Contempt (the “Order” or
“Contempt Order”) which was entered against him by the
Circuit Court for Howard County on October 28, 2011.
The Order was entered pursuant to a petition filed on
May 9, 2011, by the Howard County Department of
Social Services (“DSS” or “the Department”), appellee,
which asserted that Lee had failed to pay court-ordered
child support for his two minor children. In this timely
appeal, Lee raises a single issue for our consideration:
Did the lower cour t err when it
entered a contempt judgment against
Mr. Lee which failed to specify, as
required by Md. Rule 15-207(e)(4),
“the amount of the arrearage for
which enforcement by contempt is not
barred by limitations”?
Although we agree with Lee’s assertion that the
circuit court erred in failing to include in its Contempt
Order the information specifically required by Rule 15207(c)(4), because we conclude that this appeal is
moot, we shall dismiss the appeal.
FACTUAL AND PROCEDURAL HISTORY
On May 21, 1998, the Department filed a complaint against Lee in the Circuit Court for Howard

UNREPORTED OPINIONS
Ed. note: Unreported opinions of the states courts of
appeal are neither precedent nor persuasive authority. Rule
8-114. Unofficial publication of an unreported opinion
does not alter the force of that rule. See Nicholson v.
Yamaha Motor Co., 80 Md. App. 695, 566 A.2d 135 (1989).
Headnotes are not from the courts but are added by the editors. Page numbers are from slip opinions.
County, seeking to establish Lee’s support obligation
for his two minor children. On January 25, 2001, the
court entered an order for child support, requiring Lee
to pay $339.77 each month for the support of his children, beginning August 28, 2000. Lee was further
ordered to pay an additional $36.00 per month toward
the arrears of $7852.69 which had accrued as of
January 5, 2001. Over the years, Lee was only sporadically compliant with the Support Order, leading DSS
to file multiple petitions for contempt against him to
enforce his support obligation. Prior to the petition that
gave rise to the instant appeal, the Department filed
petitions requesting that the court issue an order of
contempt against Lee on April 5, 2001; May 23, 2003;
and September 9, 2009. By order entered July 27,
2010, the court increased the amount Lee was to pay
toward the accrued arrears to $85.23 per month.
On May 9, 2011, the Department filed a petition
in the circuit court alleging that Lee was in contempt of
the court’s order of January 25, 2001, because he
had, again, failed to pay court-ordered child support.
Lee filed a response indicating that he was unemployed and needed more time to comply with the
court’s Support Order.
The circuit court conducted a hearing on the
Department’s petition on October 12, 2011. At the
hearing, the Department provided the court a “certified
payment summary” showing that the total amount in
arrears as of October 11, 2011, was $40,148.71. Lee
admitted his non-compliance and did not dispute the
amount of total arrearage calculated by DSS, but he
indicated that there was disagreement between the
parties regarding the time period for the arrearage that
should be the subject of the court’s findings and contempt order. The parties further agreed to a purge
amount of $425.
With respect to the amount of arrearage, Lee’s
counsel stated to the court: “I don’t have any disagreement with their number as to the amount that has not
been paid that should’ve been paid since the entry of
this order in 2001.” But, despite that concession, counsel for Lee wished to preserve his “legal argument”
about contempt proceedings. He explained:
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[COUNSEL FOR DEFENDANT]:
In my view, I believe that there — the
3-year statute of limitations for contempt limits the amount of the arrearage that can be placed into the contempt order.
The court indicated that it was going to “accept
the amount computed by the” Child Suppor t
Enforcement Administration, which was $40,148.71,
but advised counsel for Lee that “that’s subject to you
proving otherwise.” The court suggested that the hearing set for November 14, 2011, would provide an
opportunity for “taking your best shot” on the disagreement about the arrearage.
The court issued a written Order dated October
26, 2011, which had been approved “as to form” by
counsel for Lee. In pertinent part, the Order stated that
it was “ORDERED, ADJUDGED, AND DECREED, that
the child support arrearages owed by the Defendant in
this case was $40,148.71 as of October 11, 2011, . . . .”
The Order found Lee in contempt of court, and ordered
him to serve six months in jail, live-in and work-out, to
commence at noon on November 14, 2011.
Alternatively, the Order provided that Lee could purge
the contempt by paying $450.00 [sic] to DSS on or
before November 14, 2011.1 The Order further provided that the parties were to appear for a hearing before
the cour t at 9:00 a.m. on November 14, 2011, to
review Lee’s present ability to pay the purge amount
and to “review the amount of child support arrearages
owed. . . .” The court’s order was approved as to form
by counsel for both parties, and was docketed as a
judgment on October 28, 2011.
On November 10, 2011, thirteen days after the
court’s Order was filed, Lee filed a written objection to
the contempt order. Citing Rule 15-207(e)(4), Lee challenged the court’s reference in the Order to the full
amount of arrearage that had accrued since the time
the cour t’s or iginal suppor t order was issued in
January 2001, rather than only that amount of arrearage that could be collected pursuant to a contempt
action, which, he contended, was limited by a threeyear statute of limitations. Lee requested that the court
amend its Order “to include arrears of [only]
$8,843.38.”
On the morning of November 14, 2011, Lee paid
the purge amount to DSS, and obtained a receipt
which he presented to the court at the status hearing
held later that morning. Counsel for both par ties
agreed on the record that Lee’s payment of $425.00
satisfied the purge amount.
Notwithstanding the fact that Lee had purged his
contempt, his counsel urged the court to revise the
finding contained in the Contempt Order regarding the
accrued arrearage, and explained that his reason for
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making this request had to do with preserving an argument that might subsequently arise with respect to the
statute of limitations. The following colloquy among
court and counsel took place:
[COUNSEL FOR DEFENDANT]:
So, that then satisfies the purge
amount.
I did, late last week, having forgotten that Friday was a holiday, I did
file an objection to the assessment of
the amount of the arrearages in the
order.
***
So I don’t know what the Court’s
pleasure would be to hear it today or
to set it at some other time. It is a little
bit technical and involves numbers
that I crunched.
***
THE COURT: . . . Well, it seems
that since he’s purged himself of the
contempt, . . .
[COUNSEL FOR DEFENDANT]:
Well, here — the Contempt Order, by
rule, finds one in contempt, sets the
purge, and makes a finding of the
appropriate amount of arrearage.
He has purged what we agreed
he should do. I do have an objection
to the amount of arrearage because I
think most of what’s in the order is
barred by limitations from being
enforced by contempt. And so I — I
object to that aspect of the order. I
believe that aspect of the order is in
error.
And so, I want to be able to
make that argument some day, sometime, to somebody —
THE COURT: Well, let’s — let’s
see —
[COUNSEL FOR THE DEPARTMENT]: Your Honor, obviously, the
Department has a different view. And I
think I can probably sum it further,
quickly. The arrears are governed by
the 12-year specialty statute; that is,
you cannot enforce, by any means, an
arrears that goes back more than 12
years.
The 3-year statute that [counsel
for Defendant] is talking about is simply a bar to file in contempt. And it is a
bar to filing a contempt with the — the
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3-year — the event that triggers that
is the non-payment of any particular
installment of the monthly suppor t
obligation — a $200.00 a month support obligation and it hasn’t been paid
since two — since January of 2008
could be barred by the statute of limitations because that’s more than three
years now. So . . . we could not bring a
contempt or the Court could not entertain a contempt for that.
That has nothing to do with the
total amount of the arrearage that’s
recited in the order. That’s a finding.
Once the Court finds someone in contempt, contempt hadn’t been filed
within the three years from the date
that the last unpaid installment was
due. Once that finding is made, all the
Court is doing then is saying, and —
the defendant has accr ued total
arrears of X, going — and that can
only go back 12 years.
Mr. [Counsel for Defendant]
would have the Court actually write in
an order a false number. Because that
would — and forgiving a large number
of arrears which could also, among
many other problems, be a retroactive
modification of a court order. Because
anytime you forgive arrears, you —
you’re retroactively, modifying the
underlying order.
So, in this situation, [counsel for
Defendant] is trying to apply the 3year statute to arrears when the 3year statute only bars a filing of contempt.
THE COURT: Well, — I’ll be
happy to hear from you further, Mr.
[Counsel for Defendant]. My — my
feeling, though, is today, that since
he’s purged himself of a contempt,
that this —
[COUNSEL FOR DEFENDANT]:
Well, let me — if I may, before I get
into the — the details of — of what I
think is barred and what is not, but the
Rule 15-207(e)(4) indicates that the
order that’s — the Court has to file
upon a finding of contempt, and it
says, ‘Upon a finding of constructive
civil contempt for failure to pay
spousal or child support, the court
shall [issue] a written order that speci-

fies a) the amount of arrearage for
which enforcement by contempt is not
barred by limitations, b) any sanction
imposed for the contempt and c) how
the contempt may be purged.’
And so, I think that — that the
amount that’s in the order — and you
know, I — I believe that the best time
to have argued this would have been
at our last hearing in September but
Judge Loney was not of a mind to
hear it at that point and suggested
that this would be the time.
He has purged. I agreed that
he’s purged. And in a sense, that
ends the contempt. But the order, in
my view, is — is — is wrong because
it contains an amount of arrearage
that — for which contempt is barred
by limitations. And so that’s — I need
to be able to challenge that at some
point, if not today, then at some other
time. So — so that’s what it is that I’m
trying to do.
THE COURT: Well, given the
fact that the contempt has been
purged, I think that resolves this particular case. So it may be that you
have to wait for the next time, if there
is a next time, that he’s brought back
on contempt. But —
[COUNSEL FOR DEFENDANT]:
I understand.
THE COURT: — is it true that
what you’re arguing, just for my own
infor mation, is that the limitations
would be three years instead of
twelve?
[COUNSEL FOR DEFENDANT]:
It’s three years to enforce this amount
by contempt. And if I can just briefly
put on the record what my position is.
It — the support order is a — a
sp e ci a l ty, g ove r n e d by Cour t[ ]s
Article . . . 5-102, that can be enforced
for a period of twelve years by judgement.
But I think that the — the contempt aspect of the enforcement is
governed by the 3-year statute of limita ti o n s co n ta i n e d i n Family Law
Article 10-102 and I would ask the
Court to take judicial notice of the file
in which there are a number of
exhibits that indicate the payments
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that Mr. Lee has made. I have calculated those payments since the date
of the filing of this contempt, which
was in May of 2008. I have — I have
calculated certain numbers which I’ve
included in my motion, objecting to
the arrearage. I believe that the appropriate amount of arrearage, which can
be contained in the Contempt Order,
is fourteen thousand — excuse me,
$8,843.38, rather than the forty thousand — uh, — $40,148.71, that’s contained in the order as it exists now,
because the — the balance of it is
more than three years from the —
prior to the filing of this contempt
in May of 2008. So that, in essence,
is —
THE COURT: Is — is there any
— any part of it that’s more than 12
years?
[COUNSEL FOR DEFENDANT]:
No. There’s no part that’s more than
12 years. And it’s all enforceable
and collectible by civil judgement,
but not by contempt. So that’s my
argument.
THE COURT: All right. Well, I
a p p r e c i a te t hat , [ counsel for
Defendant], and it’s a very interesting
argument. But I — I find that as of —
for today’s purposes, since the purge
has been (as stated) contempt, that
that, effectively, resolves today’s proceedings. So you — you do have your
position on the record at this point in
time, or you can save it for a next
time, if there is a next time.
[COUNSEL FOR DEFENDANT]:
Thank you, Your Honor.
(Emphasis added.)
In the cour t’s file, on the first page of Lee’s
motion, there appears a handwritten note dated
January 24, 2012, which was recorded on the docket
as follows: “Objection to assessment in contempt order
has become moot as the def [sic] did not contest the
amount of arrearage as the child support required and
accepted a finding of contempt and purge amount,
which has been paid.”
Lee timely filed the instant appeal on November
22, 2011.
ANALYSIS
A s L e e ’s c o u nsel not ed at t he hear ing o n
November 14, 2011, Maryland Rule 15- 207(e)(4) pro-
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vides in pertinent part:
(4) Order. Upon a finding of constructive civil contempt for failure to
pay spousal or child support, the
court shall issue a written order
that specifies (A) the amount of
the arrearage for which enforcement by contempt is not barred by
l i mi ta ti o n s, (B) a ny sa n cti o n
imposed for the contempt, and (C)
how the contempt may be purged.
If the contemnor does not have
the present ability to purge the
contempt, the order may include
directions that the contemnor
make specified payments on the
arrearage at future times and perform specified acts to enable the
contemnor to comply with the
direction to make payments.
Id.
Lee asserts that the applicable statute of limitations referenced in Rule 15-207(e)(4) is the three-year
statute of limitations that is generally applicable to
contempt actions. In its brief, the Department does not
dispute that a three-year statute of limitations applies
to contempt actions for enforcement of support obligations. At the November 14, 2011, hearing, however,
the Department urged the court to leave the Contempt
Order of October 28 unaltered.
The plain language of Rule 15-207(e)(4) supports Lee’s position because it states explicitly that the
contempt order should specify “(A) the amount of the
arrearage for which enforcement by contempt is not
barred by limitations.” (Emphasis added). And the
Department now effectively concedes in its brief that
the Contempt Order did not comply with that aspect of
Rule 15-207(e)(4). The Department states: “Nowhere
in the contempt order does the court expressly state or
even suggest that this total amount accounts for what
can be enforced by contempt.”
But, although we agree with Lee’s contention that
the Contempt Order should have included the amount
of the arrearage for which enforcement by contempt is
not barred by limitations, we conclude that, under the
circumstances of this case, the court’s failure to do so
was not a reversible error.
The Depar tment contends that this appeal
should be dismissed because it is moot. Lee asserts,
however, that a failure to correct the court’s Contempt
Order of October 28, 2011, “could have a collateral
consequence of some impor tance” in any future
actions between the parties, and therefore, he contends, this appeal is not moot.
We observe that it is clear from the record that
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Lee did not contest that the amount of arrearage stated in the circuit court’s Contempt Order was, in fact,
the total amount of arrearage which had accrued as of
October 11, 2011. The circuit court did not make any
finding regarding “the amount of the arrearage for
which enforcement by contempt is not barred by limitations[.]” Indeed, it appears that Lee did not present evidence of that amount until the status hearing that was
held on November 14, 2011, after the contempt had
already been purged. Given that the Order of October
28, 2011, includes no findings regarding the amount of
the accrued arrearage that could be enforced pursuant
to a contempt action, that Order has no potential
impact upon any future calculations of Lee’s support
obligation. In any future litigation between the two parties involved in the instant appeal, the figures and
issues before the court at that time will be different
from those before us now. Therefore, we conclude that
findings regarding the amount of arrearages, whether
included in or omitted from the circuit court’s Contempt
Order filed on October 28, 2011, should have no prejudicial impact upon Lee in any future actions, and Lee’s
proffered concer n about the potential for the
Department to invoke the doctrines of collateral estoppel or res judicata is misplaced.2
It has been held that an appeal of an order of
contempt is moot if the contempt has been purged.
Arrington v. Dept. of Human Res., 402 Md. 79, 90
(2007); Chase v. Chase, 287 Md. 472, 473 (1980);
Bradford v. State, 199 Md. App. 175, 203 (2011).
Because the Department has not argued that it can
enforce by contempt the payment of arrearages which
are more than three years past due, and the circuit
court made no finding to the contrary, there is no
pending controversy that warrants us granting Lee further relief. Accordingly, we conclude that the current
action is moot, and we shall dismiss this appeal.

tempt,” and “in any future contempt proceeding, Mr. Lee will
not only be able to argue that he is not in contempt but will,
as noted above, also be able to litigate the amount of arrears
subject to limitations for purposes of contempt. . . . Nothing in
the order at issue will preclude such an adjudication.”
Principles of judicial estoppel would preclude the
Department from taking a contrary position in future litigation
against Lee. See Winmark Ltd. Pshp. v. Miles & Stockbridge,
345 Md. 614, 620 (1997).

APPEAL DISMISSED. APPELLANT
TO PAY COSTS.

FOOTNOTES
1. The record clearly reflects that the parties agreed to, and
the court orally approved, a purge amount of $425 at the
hearing on October 12, 2011. The record further indicates
that the amount Lee actually paid to DSS on the morning of
November 14, 2011, was $425. The parties agree that the
$450 purge amount reflected in the court’s Order was an
error, and that the Order should have reflected a purge
amount of $425.
2. In support of its argument that the present appeal is moot,
the Depar tment states, in par t: “Mr. Lee may raise the
amount of arrears that are subject to the statute of limitations
in response to any further petition for constructive civil con-
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In The Court of Special Appeals
Cite as 8 MFLM Supp. 51 (2013)
Custody and child support: transfer of venue: choice
of forum

Felecia Amos-Hoover
v.
Antonio J. Amos, Sr.
No. 0866, September Term, 2012
Argued Before: Wright, Hotten, Salmon, James P.
(Ret’d, Specially Assigned), JJ.
Opinion by Wright, J.
Filed: June 18, 2013. Unreported.
Where a child’s father filed a complaint to modify
custody in Harford County, and the child’s mother
then sought to register a foreign support order in
Baltimore County and filed an action to increase child
support there, the Baltimore County Circuit Court did
not abuse its discretion in finding the two cases
should be consolidated and transferring venue to
Harford County.
This appeal arises from the Circuit Cour t for
Baltimore County’s (“Baltimore County circuit court’s”)
grant of a change in venue. Appellant, Felecia D. AmosHoover, lives in Baltimore County and appellee, Antonio
J. Amos, Sr., lives in Harford County. They are the
divorced parents of one minor child. On August 19,
2011, Amos filed a complaint seeking to modify child
custody and child support in the Circuit Court for Harford
County (“Harford County circuit court”). On December
19, 2011, Amos-Hoover filed a petition to increase child
support in the Baltimore County circuit court. On January
31, 2012, in the Baltimore County circuit court, Amos
filed a motion to dismiss Amos-Hoover’s petition or
transfer the action to Harford County. On April 30, 2012,
the Baltimore County circuit court granted Amos’s
motion to transfer. On June 20, 2012, the Baltimore
County circuit court denied Amos-Hoover’s motion for
reconsideration of that decision. This timely appeal followed, in which Amos did not participate.
Questions Presented
Amos-Hoover presented four questions for our
review,1 which we have consolidated and reworded for
clarity as follows:
Did the circuit court err or abuse its
discretion by transferring venue to the
Circuit Court for Harford County?

UNREPORTED OPINIONS
Ed. note: Unreported opinions of the states courts of
appeal are neither precedent nor persuasive authority. Rule
8-114. Unofficial publication of an unreported opinion
does not alter the force of that rule. See Nicholson v.
Yamaha Motor Co., 80 Md. App. 695, 566 A.2d 135 (1989).
Headnotes are not from the courts but are added by the editors. Page numbers are from slip opinions.

Facts and Procedural History
Amos-Hoover and Amos are the parents of one
child, born February 11, 2009, when the parties were
living in Arlington County, Virginia. The parties married
on April 2, 2009, in Arlington, Virginia. On or about
February 16, 2010, the parties separated. In April
2010, Amos-Hoover and the minor child relocated to
Baltimore County, Maryland. In March 2011, Amos
relocated to Harford County, Maryland. On April 8,
2011, the parties were divorced in the Circuit Court of
Virginia for Arlington County (“Virginia circuit court”).
Pursuant to an agreement negotiated by the parties,
Amos-Hoover was granted primary physical custody of
the minor child with Amos to pay child support and the
parties were granted joint legal custody.
On July 15, 2011, at a hearing in the Virginia circuit court on various motions regarding custody and
child support earnings withholdings, the Virginia circuit
court relinquished jurisdiction over the matter because
the home state of the minor child was now Maryland.
On August 19, 2011, Amos filed a complaint seeking,
inter alia, to modify child custody, visitation, and child
support in the Harford County circuit court. With his
complaint, Amos filed a motion to enroll the Virginia
divorce decree and custody determination in Harford
County.
On August 26, 2011, Amos-Hoover petitioned the
Baltimore County circuit court for registration of the
Virginia orders, including two orders regarding wage
garnishment and visitation that Amos had omitted from
his motion in Harford County. On September 29, 2011,
Amos filed an opposition to the registration in
Baltimore County. On December 15, 2011, the parties
signed a consent agreement to have the Virginia
orders registered in Baltimore County.
On December 19, 2011, Amos-Hoover filed a
petition to increase child support in the Baltimore
County circuit court. On January 31, 2012, Amos filed
a motion to dismiss Amos-Hoover’s child support petition, or in the alternative, to transfer venue to the
Harford County circuit court. Following a motions hearing on April 30, 2012, the Baltimore County circuit
court signed an order transferring venue to Harford
County. On May 9, 2012, Amos-Hoover filed a motion
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to reconsider, which was opposed by Amos. On June
20, 2012, the Baltimore County circuit court entered a
final order denying Amos-Hoover’s motion to reconsider. Amos-Hoover filed a timely appeal of that denial on
July 11, 2012.
The case was transferred to Harford County on
July 10, 2012, and Amos-Hoover’s petition was consolidated with Amos’s case. Proceedings in the consolidated cases have been ongoing in the Harford County
circuit court.
Additional facts will be included as necessary
below.
Standard of Review
We review a circuit court’s decision to transfer a
case to another venue, pursuant to Md. Rule 2-327(c),
under an abuse of discretion standard. PaytonHenderson v. Evans, 180 Md. App. 267, 285 (2008)
(citation omitted). “‘An abuse of discretion is said to
occur where no reasonable person would take the
view adopted by the trial court, or when the court acts
without reference to any guiding rules or principles.
Accordingly, when reviewing a motion to transfer, a
reviewing court should be reluctant to substitute its
judgment for that of the trial court.’” Id. (emphasis omitted) (quoting Stidham v. Morris, 161 Md. App. 562, 566
(2005).
Discussion
Amos-Hoover argues that the Baltimore County
circuit court did not give full faith and credit to the
Virginia child support order in violation of Md. Code
(1984, 2006 Repl. Vol.), § 9.5-313 of the Family Law
Article (“FL”) because she claims the court “created a
prerequisite for the Appellant that there must first be a
new child custody deter mination in the state of
Maryland before the trial Court would entertain any
modification of child support for the Appellant.” FL §
9.5-313 states: “A court of this State shall accord full
faith and credit to an order issued by another state and
consistent with this title that enforces a child custody
determination by a court of another state unless the
order has been vacated, stayed, or modified by a court
having jurisdiction to do so under Subtitle 2 of this
title.” Amos-Hoover argues that FL § 12-104 permits a
party to petition for a modification in child support
upon a showing of a material change in circumstances, which she proffered to the circuit cour t.
According to Amos-Hoover, the circuit court “severely
prejudiced the minor child, who . . . has been unable to
receive proper child suppor t” pursuant to FL § 5203(b)(1).2
As we read it, Amos-Hoover’s central argument,
is that her petition to modify child support based on
changed circumstances was the superior action and
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the Harford County circuit court had no grounds to
consider Amos’s complaint, thus making venue proper
only in the Baltimore County circuit court.
Maryland law is clear that it is
error, and therefore an abuse of discretion, for a circuit court to transfer a
case to another circuit court that does
not have venue. As the rules make
plain, a transfer for improper venue or
based on forum non conveniens or to
consolidate with another related case
in the same judicial circuit must be
made to a court in which the action
being transferred “could have been
brought,” in the case of improper
venue, or “might have been brought,”
in the case of convenience or consolidation.
Sigurdsson v. Nodeen, 180 Md. App. 326, 341-42
(2008), aff’d but criticized, 408 Md. 167 (2009). The
threshold questions are (1) whether the Harford
County circuit court had jurisdiction to modify the
Virginia custody orders and (2) whether the Harford
County circuit court had venue when Amos filed his
complaint and Amos-Hoover filed her petition to modify
child support.
A. Jurisdiction
“Whenever the courts of two or more states are
embroiled in custody proceedings the Uniform Child
Custody Jurisdiction Act, or its successor, the Uniform
Child Custody Jurisdiction Enforcement Act [‘UCCJEA’], is implicated.” In re Kaela C., 394 Md. 432, 454
(2006). In Maryland, the UCCJEA is codified in FL §
9.5-101 et. seq. The Kaela C. Court explained that the
UCCJEA serves several purposes:
It limits custody jurisdiction to the
states where the child has his home
or where there are other strong contacts with the child and his family. . . .
It provides for the recognition and
enforcement of out-of-state custody
decrees in many instances. . . .
Jurisdiction to modify decrees of other
states is limited by giving a jurisdictional preference to the prior court
under certain conditions. . . . Access
to a court may be denied to petitioners who have engaged in child
snatching or similar practices. . . .
Also, the Act opens up direct lines of
communication between courts of different states to prevent jurisdictional
conflict and bring about interstate judicial assistance in custody cases.
Id., at 454-55 (citation omitted).
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Under FL § 9-204(a)(1), a court has jurisdiction
to enter a custody determination by “initial decree” or
“modification decree” if: “(1) this State (i) is the home
state of the child at the time of commencement of the
proceeding, or (ii) had been the child’s home state
within 6 months before commencement of the proceeding and the child is absent from this State
because of the child’s removal or retention by a person
claiming custody or for other reasons, and a parent or
person acting as parent continues to live in this State”
and so long as due process is followed. See Kaela C.,
394 Md. at 456. Discussing the modification provisions
of FL § 9.5-305, the Court of Appeals explained that
“in order for a second state to modify the initial decree
issued by a [foreign] court, the parties must have been
afforded due process in the issuance of the initial
decree, and the [foreign] court must relinquish jurisdiction.” Id. at 463.
The case at bar, however, does not involve
“courts of two or more states . . . embroiled in custody
proceedings” and there is no argument that due
process was violated in Virginia. Amos-Hoover is correct that “Maryland has long recognized that valid
judgments of another state concerning domestic matters are generally entitled to full faith and credit in this
State.” Superior Court v. Ricketts, 153 Md. App. 281,
328 (2003) (citations omitted). Nevertheless, it has
long been settled “where a change of circumstances
affecting the parties or the children has occurred since
the filing of the original decree that the courts of the
children’s domicile have jurisdiction to modify or
change an award of custody and the constitutional
mandate of full faith and credit, or, for that matter the
principle of comity, need not apply.” Taylor v. Taylor,
246 Md. 616, 620-21 (1967) (citations omitted). The
UCCJEA did not abrogate this settled law. It is undisputed that Maryland had become the home state of
both the minor child and the parties and that Virginia
relinquished jurisdiction on July 15, 2011. Maryland
had exclusive jurisdiction and, when faced with claims
of changed circumstances, was not required to give
“full faith and credit” to the Virginia orders.
Ordinarily, when “a court that has issued a final
custody order has continuing jurisdiction, a party to the
action may request, by motion, that the court modify its
order” and “[t]he burden is then on the moving party to
show that there has been a material change in circumstances since the entry of the final custody order and
that it is now in the best interest of the child for custody to be changed.” Sigurdsson, supra, 180 Md. App.
at 344 (citations omitted). Because Virginia no longer
had continuing jurisdiction and the Virginia orders had
not been enrolled in a Maryland court for enforcement,
no Maryland court had assumed jurisdiction and Amos
had no court in which he could make a motion to modify custody, visitation, or child support. Therefore, Amos

properly filed a complaint to modify custody and put
the issue before a Maryland court to determine, based
on a material change in circumstances, what was in
the best interest of the child. See id. at 345 (“an application to modify custody may be made . . . in another
court having jurisdiction and venue, by bringing a new
custody action”).
Contrar y to Amos-Hoover’s asser tion, the
Baltimore County circuit court did not create a “prerequisite” that a new custody determination be made
before it would “entertain any modification of child support for [her].” A complaint for modification of custody
had been filed in the Harford County circuit court
before Amos-Hoover filed her petition to increase child
support and the motion to transfer was before the
Baltimore County circuit court. The issue was whether,
in light of that complaint and motion to transfer,
Baltimore County was the appropriate venue.
B. Venue
“Venue does not concern the power of a court to
decide an issue. It concerns the place, among courts
having jurisdiction, that an action will be litigated.”
Sigurdsson, supra, 180 Md. App. at 343 (citing In re
Lynn M., 312 Md. 461, 470 (1988)). “As [Md. Code
(1973, 2006 Repl. Vol.), Courts & Judicial Proceedings
Article] sections 6-201 and 6-202 make clear by their
plain language, the proper venue for an action is to be
deter mined as of the time the action is filed.”
Sigurdsson, 180 Md. App. at 343. Therein lies the rub.
Amos-Hoover contends that Amos’s original complaint
could not have been filed in the Harford County circuit
court because Amos “had never confirmed or enrolled
the foreign orders in Harford County” and, therefore,
he did not fulfill the procedural requirements of FL §
9.5-305. Amos-Hoover avers that Harford County could
not modify a foreign order without first having the order
in its court and, therefore, the filing of her petition to
modify child support should control.
While it is clear from the record that the Harford
County circuit court granted Amos’s motion to register
the foreign custody orders on September 28, 2011,
and then vacated that order on November 10, 2011,
without prejudice, the record is silent as to the reason
why the order was vacated. Amos-Hoover contends
that Amos registered incomplete orders by failing to
include two of the Virginia orders relating to wage garnishment and visitation. We find these facts to be of no
consequence.
Contrary to Amos-Hoover’s assertions, FL § 9.5305 does not require registration of a foreign order
prior to filing a complaint to modify custody but does
require that the court follow certain procedural steps if
a party elects to register a foreign order in order to
have it enforced. FL § 9.5-305(a) states:
a ) A ch i l d cu sto d y d e te r mi n at ion
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issued by a cour t of another state
may be registered in this State, with
or without a simultaneous request for
enforcement, by sending to the appropriate court in this State:
(1) a letter or other document
requesting registration;
(2) two copies, including one certified copy, of the determination
sought to be registered, and a
statement under penalty of perjury that to the best of the knowledge and belief of the person
seeking registration the order has
not been modified; and
(3) except as otherwise provided
in § 9.5-209 of this title, the name
and address of the person seeking registration and any parent or
person acting as a parent who
has been awarded custody or visitation in the child custody determination sought to be registered.
(Emphasis added). FL § 9.5-306(b) states that “[a]
court of this State shall recognize and enforce, but
may not modify, except in accordance with Subtitle 2 of
this title, a registered child custody determination of a
cour t of another state.” Under FL Subtitle 2, a
Maryland court must be able to exercise jurisdiction
before it can modify a registered child custody determination. Registration is discretionary but, as discussed above, Maryland had exclusive jurisdiction and
Amos was not required to register the Virginia orders
as a prerequisite to filing a complaint for modification
o f c u s to d y b a s e d on changed circumst anc e s. 3
Therefore, any alleged procedural inadequacies in
Amos’s attempt to enroll the Virginia orders did not
divest the Harford County circuit court of jurisdiction or
make it an improper venue.
Amos-Hoover persists, arguing that the Baltimore
County circuit court abused its discretion “when it
ruled that [Amos-Hoover] should have filed a motion to
transfer venue from Harford County Circuit Court to
Baltimore County Circuit Court in order for [her] to
seek a modification of the foreign child support order
in Baltimore County.” Amos-Hoover maintains that the
Baltimore County circuit cour t transferred venue
because she had not filed such a motion. AmosHoover asserts that she was never served with Amos’s
original or amended complaint in the Harford County
circuit court pursuant to Md. Rule 2-121 and, therefore,
she was not required to file a motion to transfer venue
from Harford County to Baltimore County. On February
6, 2012, Amos-Hoover signed an affidavit asserting
that she had never been served with any pleadings or

54

AUGUST

2013

complaints filed in the Harford County circuit court.
First, we consider Amos-Hoover’s claim that she
was not served with Amos’s complaint. When Amos
filed his original complaint on August 19, 2011, AmosHoover was unrepresented by counsel. Docket entries
from the Harford County circuit court indicate that
Amos-Hoover was never served with the writ of summons issued on September 29, 2011. The record indicates that Amos’s counsel filed a “Notice of Service”
dated September 29, 2011, stating that a copy of the
complaint and supporting documents were mailed to
Amos-Hoover at her address of record. On October 4,
2011, Amos-Hoover’s counsel entered his appearance
in the Baltimore County circuit court. On October 14,
2011, Amos’s counsel file a notice of service with the
Harford County circuit court stating that the complaint
was “sent by way of first class mail, postage prepaid”
to Amos-Hoover’s attorney of record. (Emphasis in
original). A second notice of service was filed with the
Harford County circuit court on November 23, 2011,
indicating that the amended complaint and other documents were sent by first-class mail to Amos-Hoover’s
attorney. Amos’s counsel filed a certificate of service,
dated December 13, 2011, stating that “a copy of the
aforegoing Notice of Service was mailed postage prepaid” to both Amos-Hoover and her attorney at their
respective addresses.
Md. Rule 2-121(a) provides:
Generally. Service of process may be
made within this State or, when authorized by the law of this State, outside
of this State (1) by delivering to the
person to be served a copy of the
summons, complaint, and all other
papers filed with it; (2) if the person to
be served is an individual, by leaving
a copy of the summons, complaint,
and all other papers filed with it at the
individual’s dwelling house or usual
place of abode with a resident of suitable age and discretion; or (3) by
mailing to the person to be served a
copy of the summons, complaint, and
all other papers filed with it by certified mail requesting: “Restricted
Delivery – show to whom, date,
address of delivery.” Service by certified mail under this Rule is complete
upon delivery. Service outside of the
State may also be made in the manner prescribed by the court or prescribed by the foreign jurisdiction if
reasonably calculated to give actual
notice.
(Emphasis added). It is unclear from Amos’s Notice of
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Service if he complied with Md. Rule 2-121.
Even though we agree that Amos-Hoover was
not served with the summons issued by the Harford
County circuit court and it is unclear if Amos’s mailings
complied with Md. Rule 2-121, we find it implausible
that Amos-Hoover was unaware of the filings in
Harford County. We cannot understand why AmosHoover wanted to register, but not enforce, as her petition states, the foreign custody orders five days after
Amos had filed his complaint in Harford County unless
she was aware that her ex-husband was attempting to
alter their custody arrangement. The record demonstrates that Amos-Hoover’s counsel entered his
appearance in both Baltimore and Harford counties on
October 4, 2011. Additionally, Amos-Hoover’s counsel,
during the hearing on Amos’s motion to transfer, stated
that he entered his appearance in Harford County to
“present and raise [the] issues” regarding Amos’s
attempt to enroll the Virginia orders in Harford County.
As discussed, Amos’s complaint was filed with his
motion to enroll the Virginia divorce and custody
orders. If Amos-Hoover was ser ved with Amos’s
motion to enroll, as demonstrated by her counsel’s
appearance in Harford County to contest that court’s
order enrolling the Virginia orders, then it follows that
she was also served with the complaint.
However, whether or not Amos-Hoover was properly served is not dispositive. Our review of the record
demonstrates that the Baltimore County circuit court
did not rule that the action should be transferred
because Amos-Hoover had not filed a motion to transfer venue from Harford County to Baltimore County.
After reviewing the reasons why transfer would be
appropriate, discussed below, the Baltimore County
circuit court stated: “There is no motion to move the
case out of Harford County. So I’m going to grant the
motion[.]” The Baltimore County circuit court was verifying that there was no conflicting motion and clarifying whose motion it was considering, as the record
shows that the court had discussed the confusion created by the parties being in opposite postures in different counties.
Next, Amos-Hoover avers that when Amos raised
improper venue as a defense to her petition to
increase child support, the Baltimore County circuit
court “should have placed the burden of persuasion on
[Amos] of meeting the threshold requirements of Md.
Rule 2-327.” Amos-Hoover claims that Amos provided
no evidence supporting a claim that the venue should
be transferred.
Md. Rule 2-327 provides in pertinent part:
(b) Improper Venue. If a court sustains
a defense of improper venue but
determines that in the interest of justice the action should not be dis-

missed, it may transfer the action to
any county in which it could have
been brought.
(c) Convenience of the Parties and
Witnesses. On motion of any party,
the court may transfer any action to
any other circuit cour t where the
action might have been brought if the
transfer is for the convenience of the
parties and witnesses and serves the
interests of justice.
(d) Actions Involving Common
Questions of Law or Fact.
(1) If civil actions involving one
or more common questions of law or
fact are pending in more than one
judicial circuit, the actions or any
claims or issues in the actions may be
transferred in accordance with this
section for consolidated pretrial proceedings or trial to a circuit court in
which (A) the actions to be transferred
might have been brought, and (B)
similar actions are pending.
(2) A transfer under this section
may be made on motion of a party or
on the transferor court’s own initiative.
...
(3) A transfer under this section
shall not be made except upon (A) a
finding by the circuit administrative
judge having administrative authority
over the transferor cour t that the
requirements of subsection (d)(1) of
this Rule are satisfied and that the
transfer will promote the just and efficient conduct of the actions to be consolidated and not unduly inconvenience the parties and witnesses in
the actions subject to the proposed
transfer; and (B) acceptance of the
transfer by the circuit administrative
judge having administrative authority
over the court to which the actions,
claims, or issues will be transferred.
In his motion to transfer venue, although a general motion suffices, Amos clearly invoked Md. Rule 2327(c) by arguing that “[v]enue in Harford County is
more convenient and Harford County is the venue in
which any action was first initiated between the parties.” See Payton-Henderson, supra, 180 Md. App. at
282 (a generic transfer motion satisfies the condition
precedent for a court to order a transfer). As the moving party, Amos bore the burden of persuasion that
“proving that the interests of justice would be best
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served by transferring the action” Id. at 283 (citing
Odenton Dev. Co. v. Lamy, 320 Md. 33, 40 (1990)).
Amos included a copy of his complaint, notices of service, and the Harford County circuit cour t docket
entries with his motion to support his argument that
the complaint preceded any action in the Baltimore
County circuit court.
At the hearing on his motion to transfer, Amos
argued that Amos-Hoover “has engaged in forum
shopping” by filing her motion to modify child support
in the Baltimore County circuit court after Amos had
filed his complaint. The Baltimore County circuit court
asked if the Virginia orders were “enrolled in a county,
wouldn’t it apply in any county?” Amos argued that
logic dictated an adjudication of the custody issues
before the child support modification because support
calculations were based on custody. According to
Amos, the Harford County circuit court was the proper
venue because it was the only place where custody
had been pled.
In making its determination, “a court must weigh
in the balance the convenience of the witnesses and
those public-interest factors of systemic integrity and
fairness that, in addition to private concerns, come
under the heading of the interest of justice.” Odenton,
320 Md. at 40 (citation & internal quotations omitted);
see also Payton-Henderson, 180 Md. App. at 289;
Sigurdsson, 180 Md. App. at 337. The Baltimore
County circuit court stated that FL § 10-352 applied,
conferring jurisdiction.4 The court found that “any county has jurisdiction at this point and Baltimore County
and Harford County could be the proper venue under
Section 6-202 of Courts and Judicial Proceedings
Article.” 5 The Baltimore County circuit court further
explained on the record it’s reasoning for granting the
transfer:
The father filed his complaint to
modify custody which is pending in
Harford County. As far as I can tell
there is no motion to transfer that out
of Harford County because of this
improper venue. And if the father
lives in Harford County, I believe it is
the proper venue. Now, the mother
has subsequently filed a motion to
modify child suppor t in Baltimore
County. It seems to me, for the conve n i e n c e o f t h e p a r t i e s a n d t h e
economies of the court and the parties, those two actions should be
consolidated.
I think [Amos] is correct, that to
calculate child support, again, or to
modify child support in the Baltimore
County action and then subsequently
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have another full-fledged hearing to
modify custody and child support in
Harford County doesn’t make much
sense, doesn’t – it would be a duplicative proceeding.
We reiterate the appellate guideline:
“The exercise of a judge’s discretion is
presumed to be correct, he is presumed to know the law, and is presumed to have performed his duties
properly.” Absent an indication from
the record that the trial judge misapplied or misstated the applicable legal
principles, the presumption is sufficient for us to find no abuse of discretion. Additionally, a trial judge’s failure
to state each and every consideration
or factor in a par ticular applicable
standard does not, absent more, constitute an abuse of discretion, so long
as the record supports a reasonable
conclusion that appropriate factors
were taken into account in the exercise of discretion.
Payton-Henderson, 180 Md. App. at 286 (emphasis
omitted) (quoting Cobrand v. Adventist Healthcare,
Inc., 149 Md. App. 431, 445 (2003)).
The general rule that a cour t give “a proper
regard for the plaintiff’s choice of forum” cuts both
ways in this case. Stidham, supra, 161 Md. App. at
569 (citation omitted). Amos was the plaintiff in the
Harford County action, filed first, issues of service
n o t w i t h s t a n d i n g . A m o s - H o o ve r r e g i s t e r e d t h e
Virginia orders and filed her petition to increase child
suppor t after proceedings had begun in Harford
County and arguably in response to those proceedings, making her the plaintiff in the Baltimore County
circuit cour t. The Baltimore County circuit cour t
found that venue was proper in either county, both
counties were convenient, but that the Harford
County action was filed first and the issues raised in
Amos’s complaint affected Amos-Hoover’s claim for
increased child support. While the cases cited by
Amos-Hoover state that when the factors stand in
near equipose, transfer is an abuse of discretion,
this is not the case here. See Leung v. Nunes, 354
Md. 217 (1999); Scott v. Hawit, ___ Md. App. ___
(May 3, 2013).
Because Amos filed his complaint for custody
first in the Harford County circuit court, we think his
choice of forum tips the balance in his favor. We find
no abuse of discretion in the Baltimore County circuit
court’s decision that transfer to Harford County and
consolidation of the cases was warranted.
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JUDGMENT OF THE CIRCUIT COURT FOR
BALTIMORE COUNTY AFFIRMED.
COSTS TO BE PAID BY APPELLANT.

“[a]ction relating to custody, guardianship, maintenance, or
support of a child – Where the father, alleged father, or mother of the child resides, or where the child resides[.]”

FOOTNOTES
1. Amos-Hoover presented the following four questions:
I.
Whether the trial court violated the full
faith and credit provisions of 28
United States Code § 1738B and
Maryland Code §. 9.5-313 [sic] of the
Family Law Title, by ruling that the
state of Maryland must redetermine
which parent will have custody of the
minor child before the Appellant could
seek to modify the foreign child support order from Virginia?
II.. Whether the trial court abused its discretion by transferring venue from the
Circuit Court for Baltimore County to
the Circuit Court for Harford County,
where Appellee did not confirm or
enroll the foreign orders in Harford
County?
III. Whether the trial court abused its discretion by shifting the burden to the
Appellant at the hearing to transfer
venue, when the burden should have
been on the Appellee as the moving
party?
IV. Did the trial Court abuse its discretion
by transferring the Petition to Increase
Child Support to the Circuit Court for
Harford County, when the Appellee
did not satisfy the requirements to
transfer venue pursuant to Maryland
rule [sic] 2-327?
2. FL § 5-203(b)(1) provides: “The parents of a minor child,
as defined in Article 1, § 24 of the Code . . . are jointly and
severally responsible for the child’s support, care, nurture,
welfare, and education[.]”
3. We note that child support and child custody orders are
governed by different statutes. To modify a child support
order, the Full Faith and Credit for Child Support Orders Act
(“FFCCSOA”), 28 U.S.C. § 1738B(i) (1994 & Supp. 1998),
requires that “[i]f there is no individual contestant or child
residing in the issuing State, the party or support enforcement agency seeking to modify, or to modify and enforce, a
child support order issued in another State shall register that
order in a State with jurisdiction over the nonmovant for the
purpose of modification.” See Superior Court v. Ricketts, 153
Md. App. 281, 322 (2003). Thus, Amos-Hoover was required
to register the Virginia order because she was seeking only
to modify the child support order.
4. FL § 10-352 states in pertinent part: “If all of the parties
who are individuals reside in this State and the child does not
reside in the issuing state, a tribunal of this State has jurisdiction to enforce and to modify the issuing state’s child support order in a proceeding to register that order.”
5. Md. Code (1973, 2006 Repl. Vol.), Cour ts & Judicial
Proceedings Article § 6-202 states that venue is proper in an
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Custody: attorney’s fees: fee-shifting requirements

Robert M. Levenson
v.
Michele G. Janis
No. 1326, September Term, 2011
Argued Before: Matricciani, Hotten, Davis, Arrie W.
(Ret’d, Specially Assigned), JJ.
Opinion by Matricciani, J.
Filed: June 18, 2013. Unreported.
While appellant’s failure to produce any evidence of
his financial status justified an inference that he was
able to pay an award of attorneys’ fees, the unrebutted
inference did not constitute substantive proof of that
fact; nor did the court determine if the amount sought
by appellee was reasonable. Thus, the requirements of
the fee-shifting provisions of F.L. 12-103 were not satisfied.
On July 21, 2011, the Circuit Court for Montgomery
County docketed its order denying appellant Robert M.
Levenson’s petition for an immediate order regarding
school enrollment for his two minor children. Appellant
then noted this timely appeal.
QUESTIONS PRESENTED
Appellant presents four questions for our review
which we rephrase and combine for clarity as:1
I. Did the cour t err by awarding
appellee the cost of her attorney’s
fees?
For the reasons that follow, we answer yes,
vacate the fee award, and remand for a determination
of appellant’s financial status and needs and the reasonableness of the fees awarded.
FACTUAL AND PROCEDURAL HISTORY
Appellant Robert M. Levenson married appellee
Michele G. Janis in 1984. Two children were born of
the marriage. In 2001, the parties separated and they
were granted a judgment of absolute divorce in 2004.
In conjunction with the divorce proceedings, the parties executed a Proper ty Settlement Agreement
(“PSA”) that was incorporated into but not merged with
the judgment of divorce. Paragraph 5.3 of the PSA is
entitled “joint legal custody” and states that “[a]s joint

legal custodians, the parties shall consult with each
other and arrive at mutually agreed upon decisions on
all major issues affecting a child.” Major issues under
the PSA are those “with respect to child-care, education, discipline, [and] medical treatment . . . .”
According to the PSA, the children would attend
religious school on the condition that private education
was affordable. After the 2010-2011 school year, the
parties concluded that private education was no longer
feasible and they began to explore alter natives,
although they failed to agree on where the children
should attend public school. Appellant advocated for
the public schools in Arlington, Virginia (where he now
resides) and appellee argued in favor of schools in
Bethesda, Mar yland (she lives in Silver Spr ing,
Maryland).
The parties’ failure to agree on the location of the
children’s schools led appellant, after unsuccessful
mediation, to file a “petition for immediate order
regarding school enrollment.” Appellee responded by
filing an answer and a counter-petition. In the counterpetition, appellee asked that the court order the children to attend Bethesda, Maryland schools and sought
attorney’s fees for the costs of defending appellant’s
petition. Neither party asked for child support. On July
18, 2011, the par ties appeared before the Circuit
Court for Montgomery County for a hearing on appellant’s petition and appellee’s cross-petition. The court
ruled in favor of appellee, ordering the children to
attend schools in Bethesda, Maryland and granting
appellee an award of $20,000 for attorney’s fees.
Appellant then noted this timely appeal.
DISCUSSION
We apply Maryland Rule 8-131(c) to our review.
That rule states:
[w]hen an action has been tried without a jur y, the appellate cour t will
review the case on both the law and
the evidence. It will not set aside the
judgment of the trial court on the evidence unless clearly erroneous, and
will give due regard to the opportunity
of the trial court to judge the credibility of the witnesses.
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Id. “[T]he appellate court must consider the evidence
produced at trial in a light most favorable to the prevailing party.” Ross v. Hoffman , 280 Md. 172, 186
(1977). “If there is any competent evidence to support
the factual findings below, those findings cannot be
held to be clearly erroneous.” Meyr v. Meyr, 195 Md.
App. 524, 545 (2010) (quoting Friedman v. Hannan,
412 Md. 328, 335 (2010)). “The trial court is not only
the judge of a witness’s credibility but also of the
weight to be attached to the evidence.” Pleasant v.
Pleasant, 97 Md. App. 711, 722, (1993) (quoting
$3,417.46 U.S. Money v. Kinnamon, 326 Md. 141, 149
(1992)). “It is thus plain that the appellate court should
not substitute its judgment for that of the trial court on
its findings of fact but will only determine whether
those findings are clearly erroneous in light of the total
evidence.” Id. Questions of law, however, require our
non-deferential review. Karsenty v. Schoukroun, 406
Md. 469, 502 (2008).
Fee Shifting
Appellant does not argue that the court incorrectly ordered the children to attend Bethesda, Maryland
schools. He argues only that the court erred by imposing on him the cost of appellee’s lawyers. We note that
the PSA contains a fee shifting provision, but that it is
inapplicable here. Paragraph 14.6 provides, in pertinent part, “[i]n the event that either party should seek
to rescind or modify this Agreement or in the event that
either party should be in default or breach of any of
the terms of this Agreement, obligating the other party
to seek legal counsel to enforce the terms thereof, the
prevailing party shall be entitled to receive from the
losing par ty his or her reasonable attorneys’ fees
incurred in defending this Agreement or securing the
other’s performance by litigation, settlement or compromise.” Neither party asserted that the fee shifting
provision applied here. We discern that because the
PSA contemplates the procedure followed (mediation
prior to litigation), neither party considered that the
other was in breach. Furthermore, the parties tailored
narrowly the relief sought in their petitions to include
school placement only–leaving the 50-50 custody
arrangement untouched. We conclude, therefore, that
neither party attempted either to rescind or modify the
agreement and that neither party is in breach of the
agreement’s terms. Because this case involves a decision pertaining to the children’s education, however,
section 12-103 of the Family Law article applies.2
As a prerequisite to shifting fees under section 12103, the court must consider the factors contained in
section 12-103(b): “(1) the financial status of each party;
(2) the needs of each party; and (3) whether there was
substantial justification for bringing, maintaining, or
defending the proceeding.” If the court finds that there
was no substantial justification for bringing the action,
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then it must shift fees pursuant to section 12-103(c).
(“Upon a finding by the court that there was an absence
of substantial justification of a party for prosecuting or
defending the proceeding, and absent a finding by the
court of good cause to the contrary, the court shall
award to the other party costs and counsel fees.”).
The fee-shifting statute vests the court with significant discretion, although the exercise of that discretion
must be supported by the statutory criteria as applied
to the specific facts of each case. Jackson v. Jackson,
272 Md. 107, 112 (1974). Accord Kierein v. Kierein, 115
Md. App. 448, 459 (1997); Petrini v. Petrini, 336 Md.
453, 468 (1994) (“Decisions concerning the award of
counsel fees rest solely in the discretion of the trial
judge.”). Although the court must consider the 12-103
factors, Dorsey v. McClain, 80 Md. App. 316, 321
(1989), “[t]he [ ] award of counsel fees is [ultimately]
within the discretion of the chancellor and, although his
discretion is subject to review by this Court, the award
should not be disturbed unless he exercised his discretion arbitrarily or his judgment was clearly wrong.”
Danziger v. Danziger, 208 Md. 469, 475 (1955).
The court made an explicit finding with regard to
section 12-103(b)(3), stating “[a]nd the court specifically will make a finding that this had no basis being
here, whatsoever.” Although the court did not make
factual findings with respect to the first and second
factors of section 12-103(b), as a whole, the record
provides some evidence supporting the court’s consideration of the required factors. We explain.
The record contains examples of appellee’s
financial status and her need for fee shifting. Appellee
testified that she paid her lawyer’s retainer of $7,500
from her “emergency savings.” “And [that] [she] got a
little bit of help from [her] mother.” When asked by her
counsel how she could pay the remainder of her legal
fees, appellee stated, “well, we have some emergency
savings remaining. But I’m not sure it’s going to frankly
cover the full bill.” Appellee, furthermore, introduced
bank statements and general personal financial
records, including her W-2 and an “asset and liability
chart,” proving that her “emergency savings” would be
exhausted from and surpassed by her legal fees. At
the time of trial, appellee had not received a final bill
from her attorneys. But the record contains testimonial
evidence that by defending appellant’s petition,
appellee incurred attorney’s fees in at least the amount
of $20,000.
By contrast, however, appellant offered no evidence of his financial situation.3 Before trial, appellee
se r ve d a p p e l l a n t w i th a su b p o e n a p u rsu a nt t o
Maryland Rule 2-510. Although the subpoena incorrectly requested a broad category of documents, 4 it
did, consistent with the rule, designate specific documents for appellant to bring to trial. Among those doc-

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

uments requested properly were “any federal, state, or
local income tax returns filed [from 2008 through the
date of trial], including [ ] W-2 forms, k-1’s, 1099’s and
all schedules and attachments.”
Instead of complying with the relevant portion of
the subpoena dealing with his finances, appellant
moved unsuccessfully to quash the subpoena and for
a protective order. Appellant ultimately produced documents on the morning of trial, but nothing in the production was responsive to appellee’s requests for
financial information. As appellee’s counsel inquired,
“[a]nd there is no financial information [in the production] whatsoever?” Appellant answered, “correct.” The
court, attempting to clarify, asked “presumably you
have the income tax returns. Do you not?” Appellant
answered affirmatively, yet acknowledged that he
failed to produce them. In response, appellee argued
that appellant “has precluded us from being able to
prove income, expenses, assets, liabilities, the entire
thing.” Based on appellant’s failure to offer any evidence relevant to his finances, appellee asked the
court to infer that appellant, in fact, did possess the
means to pay “any award of attorney’s fees that this
[c]ourt might potentially [impose].”5
Judicially imposed inferences take different
for ms, depending on the stage of the litigation.
Commonly, courts permit inferences to be drawn when
considering the spoliation6 of evidence, although our
opinion in the case of Klupt v. Krongard, 126 Md. App.
179 (1999), discusses how discovery sanctions, spoliation, and inferences overlap. In Klupt, we stated that:
the destruction or spoliation of evidence doctrine is itself flexible and
versatile. Various courts have recognized it as an independent cause of
action, a defense to recovery, an evidentiary inference or presumption,
and as a discover y sanction . It is
regarded as both a substantive rule of
law and as a rule of evidence or procedure. Its application depends on the
attendant circumstances. See generally Rober t L. Tucker, The Flexible
Doctrine of Spoliation of Evidence, 27
U. TOL. L.REV. 67 (1995). Consequently,
we see absolutely no contradiction in
recognizing that destruction of evidence may lead to sanctions like dismissal when addressed during discovery, while the same offense may raise
only an evidentiary presumption when
dealt with during trial.
Id. at 198. (emphasis added). Here, neither party contends that appellant destroyed evidence; rather, the
record reflects that he failed to respond to the discov-

ery propounded upon him.
Sanctions for the failure to comply with the discovery rules are within the broad discretion of the trial
court. Broadwater v. Arch, 267 Md. 329, 336 (1972);
Schneider v. Little, 206 Md. App. 414, 434 (2012)
(“When the question is whether the trial court selected
an appropriate remedy [as a discovery sanction] the
trial cour t’s remedy of choice will be affirmed on
appeal unless the reviewing court is persuaded that
the trial court abused its discretion.”). In this case,
because appellant failed to introduce evidence of his
finances, the court inferred that appellant was able to
pay an award of counsel fees. Generally, “[w]e will not
disturb a trial court’s decision to impose sanctions on
a party unless there has been a clear showing that this
d i scre ti o n wa s a bu se d .” Atty. Gr iev. Comm’n v.
Kreamer, 404 Md. 282, 342 (2008) (internal quotation
and citation omitted). An “[a]buse of discretion means
that a ruling will be reversed when that ruling does not
logically follow from the findings from which it supposedly rests or has no reasonable relationship to its
announced objective.” Anderson v. Burson, 424 Md.
232, 243 (2011).
In appellee’s cross-petition, she asked for attorney’s fees. The subpoena her counsel served asked
for basic financial information. Appellant intended to
defend based on his inability to satisfy a fee award, yet
failed to offer any documentary or testimonial evidence
of his finances. An intentional refusal to produce relevant financial information, when properly subpoenaed,
is as close as one gets to its wilful destruction and
may support a discovery sanction equivalent to the
presumption arising from spoliation–that the missing
information would not support appellant’s position.
Larsen v. Romeo, 254 Md. 220, 228 (1969). Here, we
cannot conclude that granting an inference against
appellant “has no reasonable relationship” to appellant’s failure to produce the requested, relevant documents. Anderson, 424 Md. at 243.
The inference that appellant could satisfy a fee
award does not, however, amount to substantive proof
of that fact. Miller v. Montgomery County, 64 Md. App.
202, 214-15 (1985); Maszczenski v. Myers, 212 Md.
346, 355 (1957); Long v. Long, 141 Md. App. 341, 349
(2001) (permitting an adverse inference against appellant who failed to provide financial information, but
holding that “[a] court may not find voluntary impoverishment based solely on an inference.”). The trial court
appears to have combined its permissible inference of
ability to pay appellee’s fees with appellant’s failure to
offer rebuttal evidence to the contrary, in order to satisfy the preconditions for fee shifting under section 12103. Because we do not find that to be a sufficient
basis to award counsel fees, we will vacate and
remand the fee award for the reasons stated infra, and

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

AUGUST

2013

61

provide the parties with another opportunity to present
evidence on their financial status and needs.
Here, we pause to note that the Cour t of
Appeals, in a very different context involving pro bono
representation, drew a distinction between a fee award
pursuant to section 12-103(b) and one under section
12-103(c). Davis v. Petito, 425 Md. 191, 206 (2012).
The Davis court indicated that where, as here, the circuit court determines that appellant lacked substantial
justification for bringing the petition, and absent a finding of good cause to the contrary, “then under section
12-103(c), the reasonableness [of appellee’s] attorneys’ fees [ ] would be the only consideration.” Id. We
do not believe, however, that the Court of Appeals
meant to extend this reasoning to a case such as this
involving privately-retained counsel. Thus, we now turn
to the issue of reasonable fees.
A court’s award of fees is always subject to a review
for reasonableness. Petrini, 336 Md. at 467 (1994). “A
party seeking [shifting] of fees bears the burden to present evidence concerning their reasonableness.” Sczudlo
v. Berry, 129 Md. App. 529, 550 (1999). “[T]he court must
[ ] have sufficient proof before it showing how the fees
were incurred.” Id. Once the proponent of fee shifting has
introduced sufficient evidence, in assessing the fee’s reasonableness, the court must take into account “such factors as labor, skill, time, and benefit afforded to the client,
as well as the financial resources and needs of each
party.” Dave v. Steinmuller, 157 Md. App. 653, 675 (2004)
(quoting Petrini, 336 Md. at 467).
The circuit court heard evidence from appellee to
support its consideration of her financial status and
need. The record does not contain, however, a finding
that the $20,000 award of attorney’s fees was reasonable. We must, therefore, vacate and remand the
award of attorney’s fees in order to enable the court to
assess the fee’s reasonableness. C.f. Meyr, 195 Md.
App. at 553-54. See Gillespie v. Gillespie, 206 Md.
App. 146, 179 (2012) (“Because the court did not state
the basis for its determination, however, we are unable
to proper ly review the decision.”); Ledvinka v.
Ledvinka, 154 Md. App. 420, 432-33 (2003) (“Based on
the record, we conclude that the trial court failed to
make findings of fact to justify the [ ] attorney’s fees
[reasonableness]. Absent the court stating the basis
for its determination, this Court cannot properly review
the decision.”). See e.g., Painter v. Painter, 113 Md.
App. 504, 529 (1997) (“In a case in which bills for legal
services are challenged, [the trial court] ought to state
the basis for [its] decision so it can be reviewed, if necessary, on appeal.”) (internal quotation omitted).
The Hearing
Appellant contends that the court conducted the
hearing improperly in that it allegedly prevented him
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from presenting the case he desired. We interpret this
argument to mean that the cour t overstepped its
authority under Maryland Rule 5-611(a).7 The record
contains no evidence that the court either impeded
appellant’s development of testimony or impermissibly curtailed his attempted evidentiary submissions.
Kreamer, 404 Md. at 346. The record reflects that the
court acted appropriately by compelling appellant to
follow the applicable procedural rules. Tretick v.
Layman, 95 Md. App. 62, 68 (1993) (“The rules of procedure apply primarily to parties, and, for the most
part, to attorneys in their representative capacity . . .
The principle of applying the rules equally to pro se litigants is so accepted that it is almost self-evident.”).
JUDGMENT OF THE CIRCUIT COURT
FOR MONTGOMERY COUNTY
AWARDING ATTORNEY’S FEES
VACATED. CASE REMANDED FOR
FURTHER PROCEEDINGS CONSISTENT
WITH THIS OPINION. COSTS TO BE
DIVIDED 50%-50%.

FOOTNOTES
1. The questions as posed originally by appellant are:
(I) Did the [c]ircuit [c]ourt abuse its discretion in order ing Father to pay Mother
$20,000 in attorneys’ fees where the parties’ PSA was silent on the issue to be
resolved at Hearing, where the Father did
not have money to hire his own attorney
and therefore appeared pro se, where
Father had submitted sworn testimony that
he had serious financial problems, and
where there was evidence proffered at
Hearing that the Mother has a net worth of
over $800,000 and therefore has the
means to pay for her own attorney?
(II) Did the [c]ircuit [c]ourt err as a matter
of law in ordering Father to pay Mother
$20,000 in attor neys’ fees where this
award did not meet the requirements of
either the attorneys’ fee provision of the
parties’ PSA or of Maryland Family Law
Code Section 12-103?
(III) Did the [c]ircuit [c]ourt abuse its discretion in completely denying Father’s
[m]otion for [p]rotective [o]rder and
[m]otion to [q]uash, without addressing the
substance of the arguments in this motion,
and instead, summarily ruling that there
should be an adverse inference against
the Father regarding his ability to pay
attorney’s fees?
(IV) Did the [c]ircuit [c]ourt abuse its discretion by failing to allow Father to present
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his case, including cutting short Father,
precluding Father’s testimony regarding
key elements of the case, preventing
Father from retrieving his notes from counsel table, holding Father to the evidentiary
and practice standards of a litigating attorney when Father testified that he does not
have that exper tise and is an inactive
member of the bar, and generally treating
Father rudely and with an apparent lack of
impartiality?
2. “In Taylor v. Taylor, 306 Md. 290, 296-97 (1986), we pointed out that the term ‘custody,’ in the context of a minor child,
embraced two different concepts — ‘legal custody,’ which
embodies the right and obligation to make long range decisions involving education, religious training, discipline, medical care, and other matters of major significance concerning
a child’s life and welfare, and ‘physical custody,’ which
involves the right and obligation to provide a home for the
child and to make day-to-day decisions required during the
time the child is actually with the parent having such custody.” Frase v. Barnhart, 379 Md. 100, 117 (2003).
3. The record reflects that appellant is employed as a “qualified intermediary” for certain real estate transactions. It does
not contain information relevant to salary or other financial
benefits appellant receives incident to his employment.
4. A subpoena under Maryland Rule 2-510 is meant to
secure “designated documents” and not wide swaths of documents more properly suited to general discovery, interrogatories, and requests for the production of documents.
5. In the case of Williams v. Williams, we stated that “in the
absence of specific and probative evidence to the contrary,
the trial judge may infer the ability to pay from the financial
evidence adduced on the other issues in the case.” 71 Md.
App. 22, 38 (1987). Unlike Williams, the record here contains
no evidence of appellant’s finances.
6. “[T]he destruction, mutilation or alteration of evidence by a
party to an action.” Miller v. Montgomery Cnty., 64 Md. App.
202, 214 (1985).
7. Under Maryland Rule 5-611(a), the “court shall exercise
reasonable control over the mode and order of interrogating
witnesses and presenting evidence so as to (1) make the
interrogation and presentation effective for the ascertainment
of the truth, (2) avoid needless consumption of time, and (3)
protect witnesses from harassment or undue embarrassment.” The “course and conduct of trial is left to the sound
discretion of the trial court and its decisions in this regard will
not be reversed absent abuse.” Applied Indus. Technologies
v. Ludemann, 148 Md. App. 272, 289 (2002).
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Custody: modification: availability during child’s waking
hours

Helen Adames
v.
Kevin McCray
No. 1958, September Term, 2012
Argued Before: Wright, Hotten, Salmon, James P. (Ret’d,
Specially Assigned), JJ.
Opinion by Wright, J.
Filed: June 18, 2013. Unreported.
The trial court’s decision that awarding sole legal
and physical custody to the father was in the child’s
best interest was supported by evidence that,
although the mother also was a fit parent, she had
concealed the child’s true paternity for three years
and, due to her work schedule, was not available to
care for the child from 3:00 p.m. until 11 p.m.
This appeal arises from a custody determination
and order by the Circuit Court of Baltimore City. On April
12, 2011, appellee, Kevin McCray, filed a complaint
seeking sole legal and physical custody of his biological
son, Xavier Harris, born January 31, 2008. Appellant,
Xavier’s mother, Helen Adames, filed an answer on
June 3, 2011. On May 7, 2012, McCray filed an amended complaint and Adames filed an answer on July 17,
2012. On June 19, 2012, a hearing was held and
McCray was temporarily granted sole physical and joint
legal custody of Xavier. At the continuation of the hearing on November 13, 2012, McCray was granted sole
physical and joint legal custody of Xavier with Adames
granted visitation and ordered to pay child support. On
December 4, 2012, Adames noted this timely appeal.
Question Presented
Adames asks us a single question, which we quote:
Was the trial court’s decision on custody built on a flawed analysis that
amounted to an abuse of discretion?
We find no abuse of discretion and affirm the
decision of the circuit court.
Facts and Procedural History
Xavier was bor n on Januar y 31, 2008, to
Adames. At that time, Askahie Harris, Adames’s

boyfriend and father of two of her older children, was
the putative father. When Xavier was approximately
four months old, unbeknownst to Harris, a DNA test
revealed that McCray was the biological father and
McCray became involved in Xavier’s life. Harris testified that he cared for the child as his own, including
watching Xavier while Adames was working and keeping him overnight in his home.1
Once he learned he was the father, McCray took
an active role in Xavier’s life. McCray lived in his parent’s home and when Xavier was an infant McCray’s
mother, Sandra Vaughn, would care for Xavier two to
three days per week. Vaughn testified that from ages
two to three, Xavier would stay overnight in her home
several days per week, although she was not confident
of the exact number of days. Harris testified that Xavier
split his time between his house and Adames’s and
that most nights Xavier spent at Adames’s home.
However, Harris was unaware that Adames was taking
Xavier to McCray’s home and leaving him there for
periods of time. Adames finally told Harris that McCray
was Xavier’s father when the child was three years old.
Adames worked the swing shift from 3:00 to
11:00 p.m., including weekends, as a machine operator at Mid-Atlantic Bakery. Adames testified that she
would prepare breakfast for Xavier, but that he was
taken to school by Harris, and that the rest of the time
he was cared for by her mother, brother, Harris, or her
older children. McCray worked as a driver for Loomis
Fargo, with regular hours from 6:30 a.m. to 2:30 p.m.,
Monday through Friday. On occasion, McCray would
work as late as 6:00 p.m. While McCray was at work,
Vaughn would care for Xavier.
Adames testified that she tried to enroll Xavier in
preschool at Dallas F. Nicholas Elementary School
when he was three years old but the school had no
openings. Vaughn testified that she suggested Xavier
be enrolled in Morgan State Head Start because it was
close to her house and she (Vaughn) would be “taking
him to school and bringing him back.” McCray testified
that the original agreement was for Adames to take
Xavier to school and for McCray to pick him up but,
because Adames “never took him,” Xavier was transported to and from school solely by McCray or his
mother. According to Vaughn, the original agreement
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had been for Xavier to live with McCray during the
school year and “after the school year was over that
[Adames] would come and get [Xavier].” Vaughn testified that when Adames told McCray that her “teenager
daughter was going to watch [Xavier],” McCray disagreed and began court proceedings.
A hearing was held on June 19, 2012, after
which McCray was granted temporary sole physical
custody and joint legal custody of Xavier. Adames was
granted visitation every other weekend and on her day
off during the week. The parties testified that they
adhered to that visitation schedule with no problems.
The circuit court ordered a “full home investigation” of
both McCray and Adames, with the report to be provided to the court prior to the final custody hearing in
November 2012. On November 13, 2012, the final custody hearing was held and the court gave an oral ruling on the record.
In its oral ruling, the court addressed credibility
and explained that the main issue in the case was who
would actually be caring for Xavier:
The stories in this case couldn’t
be more opposite. And so a lot of my
decision today by necessity rests on
credibility because the reality is it
comes down to whom I believe. I have
a single group of people saying the
child lived here. Different group of
people saying the child lived here.
There’s one thing I lear ned about
being a judge in this city, is that there
is such a big difference in this city
between where people live and where
they stay.
***
The problem in this case is that I
don’t believe mother. Don’t believe
her. I think she believes her son lives
in her house, but I think if she would
be completely honest and truthful with
the Court she would admit that child
stays at his father’s house and has for
a long time.
***
Mother’s not home at night and
we don’t penalize parents for working
the evening shift. That’s not the issue.
The issue is whether there is appropriate care for the child where parent
is absent the better part of the day.
***
I have watched these people
very carefully. Everybody in this courtroom loves Xavier, Carlito.[2] That’s not
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a question. For whom do I believe. I
guess we start with mother’s overarching credibility problem, because I
have a hard time understanding how
you could tell someone you allegedly
love that a child belongs to him and
let him believe that lie for three-and-ahalf years.
***
I think the two most credible
people here are Mr. Harris and Ms.
Vaughn. Mr. Harris is very involved in
his daughter’s lives and, consequently, he’s very involved in Carlito’s life.
And I believe that Ms. Adames
wants him [Mr. Harr is] to be ver y
much involved in Carlito’s life. Why do
I say that? Because after promoting
Mr. Harris as Carlito’s father for threeand-a-half years – apparently only to
Mr. Harris because everybody else
knew there was – there was a genetic
test early on. . . .
You [sic] telling me a child doesn’t belong to me. You insert somebody
else in my place. And you’re so oblivious or so unconcerned about what a
big deal this is, that even when you
come to the custody case the most
prominent pictures you flash are with
this man who’s not the father. . . . And
while there’s a lot to be said about
mother’s availability, what is particularly telling to me about her availability
is the testimony here today. Not that
she takes the girls to school in the
morning, but that Mr. Harris does. And
so when she’s off, someone else is
tending to the children.
I don’t know whether it’s convenience or not because no one elicited
that. But it was impor tant to me,
because even if she’s off, is she going
to take Carlito. And that’s the central
issue here. It’s not that mother’s not
a loving, car ing parent. It’s that
she’s unavailable when the child is
awake. . . .
And so [Xavier’s] prime hours for
being cared for from the time he gets
up in the morning until the time he
goes to school, and from the time he
gets out of school until it’s time for
b e d . Wh i ch a t h i s a g e sh o u l d b e
somewhere around eight o’clock, 8:30
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at the latest.
And what I’ve heard is that
ever ybody’s going to care for him
except mother. Well, Mr. Harris is
going to pick him up from school and
then he’s either going to take him to
my mother, or my children, or my
brother whom I have yet to meet and
cannot assess. Whom I can’t even get
a gauge on work hours because I’ve
heard two different things.
And so what I have is, I want the
child in my household but I’m really
not actually available. Now, the evidence before this Court is that Mr.
Harris gets the girls after school and
keeps them until bedtime. And that he
would get Xavier, Carlito and keep
him until bedtime.
And that brings me full circle to
the engineering of this situation, this
relationship, and the way I [Adames]
want it, which is Mr. Harris exerting
control over my son along with my
daughters. And so all of that plays into
the credibility issue.
And I absolutely believe that
child has been in [McCray]’s household since he was little. I think the primary caretaker, frankly, has been Ms.
Vaughn. . . . But at least w h e n
[McCray] leaves work at night, he’s
available for the child.
The circuit court then articulated its consideration of the relevant factors for custody. It found that
both parents are fit, but stated that “the Court has to
consider in its custody ruling and how those employment [demands] impact a parent’s ability to be available to the child and to meet the child’s needs.” The
court stated “I cannot wrap my head around what
sense it makes to have a non-parent pick up the child
and keep the child all evening when a parent is ready,
willing, and able . . . to take care of the child.”
The circuit cour t considered “availabilities of
opportunities” and found that Xavier was not lacking in
either environment and that his needs would be met
“wherever he goes.”
Regarding “the opportunity for maintaining natural relationships,” the court found that “in Mr. McCray’s
household the relationship between the child and the
mother is promoted” but that McCray has never been
inside Adames’s home, and the court was concerned
about Adames’s promotion of the relationship between
Harris and Xavier. The court explained, “the natural
family relationship, like it or not, rests with Mr. McCray

and not with Mr. Harris. But Mr. Harris seems to be
given preferential treatment.” The court referenced the
demeanor of Adames’s mother, Rafaela Robles,
toward McCray, noting that Robles was dismissive and
would not look at McCray.
On communication, the circuit court found no
impediments and explained that the par ties had
demonstrated that even if they could not communicate
with each other directly, they had been able to satisfactorily deal with each other through Vaughn.
The court considered “voluntary surrender of
custody” and found that Adames had allowed Xavier to
live in McCray’s home, at least since the beginning of
the school year in 2011.
The court considered stability. It concluded that
being shuffled to available family members from the
time school ended until Adames was home from work
at 11:00 or 12:00 p.m. was “not in [Xavier’s] best interests when there’s [an] option that’s stable and the
same way every day.”
On November 19, 2012, the circuit court issued a
custody and visitation order granting sole physical custody to McCray, visitation to Adames, and joint legal
custody to the parties. This timely appeal followed.
Discussion
Adames argues that the circuit court’s finding
that Xavier had stayed with McCray for a majority of
his life was clear error. Adames contends that the circuit court’s determination that she was not credible
“was opposite all the evidence.” According to Adames,
the circuit court employed “scarce method or reasoning” to reach its factual findings. Adames strenuously
complains that the circuit court’s reference to its experience in the differences between where people “live”
and where they “stay” was indicative that the court
arbitrarily discounted particular testimony.
McCray counters that the circuit court committed
no error in its evaluation of the witnesses’ credibility.
McCray argues that the circuit court acknowledged the
conflicting testimony, and that the court’s consideration
of Adames’s pattern of deception was appropriate in
determining her credibility. McCray avers that the circuit court did not ignore any “procedural requirements”
and applied the appropriate factors in making its custody determination. We agree with McCray.
“Child custody awards have traditionally been
predicated on the ‘best interest’ of the child involved.”
Petrini v. Petrini, 336 Md. 453, 468 (1994) (citations
omitted). The best interest of the child standard
involves looking at the future rather than the past. See
Domingues v. Johnson, 323 Md. 486, 499 (1991) (citations omitted). In making its determination, the circuit
court is to consider, among other factors:
1) fitness of the parents; 2) character
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and reputation of the parties; 3) desire
of the natural parents and agreements
between the parties; 4) potentiality of
maintaining natural family relations; 5)
preference of the child; 6) material
opportunities affecting the future life
of the child; 7) age, health and sex of
the child; 8) residences of parents and
opportunity for visitation; 9) length of
separation from the natural parents;
and 10) prior voluntary abandonment
or surrender.
Mont. Cnty. Dep’t of Soc. Servs. v. Sanders, 38 Md.
App. 406, 420 (1977) (internal citations omitted); see
also Petrini, 336 Md. at 469 (quoting Hild v. Hild, 221
Md. 349, 357 (1960)). The circuit court “will generally
not weigh any one [factor] to the exclusion of all others.” Sanders, 38 Md. App. at 420.
“[T]his Court reviews child custody determinations utilizing three interrelated standards of review.”
Reichert v. Hornbeck, 210 Md. App. 282, 303 (2013)
(citing Gillespie v. Gillespie, 206 Md. App. 146, 170
(2012)). First, we scrutinize the circuit court’s factual
findings for clear error. Maness v. Sawyer, 180 Md.
App. 295, 312 (2008). Second, if the circuit court erred
as a matter of law we will remand for further proceedings unless the error was harmless. Id. “‘Finally, when
the appellate court views the ultimate conclusion of
the [court] founded upon sound legal principles and
based upon factual findings that are not clearly erroneous, the [court’s] decision should be disturbed only
if there has been a clear abuse of discretion.’”
Reichert, 210 Md. App. at 301 (quoting In re Yve S.,
373 Md. 551 (2003)). So long as the record contains
facts on which the circuit court reasonably based its
determination of the child’s best interest, there is no
abuse of discretion. See, e.g., Metheny v. State, 359
Md. 576 (2000) (discussing abuse of discretion standard in fact-finding in criminal case).
“Particularly important in custody cases is the
trial court’s opportunity to observe the demeanor and
the credibility of the parties and witnesses.” Petrini,
336 Md. at 470. We defer to the circuit court’s judgment as to the credibility of the witnesses absent a
clear showing of an abuse of discretion. Reichert, 210
Md. App. at 304 (citation omitted).
We find no error in the circuit’s finding that Xavier
was spending a significant amount of time at McCray’s
home, regardless of whether he “lived” or “stayed”
there. Contrary to Adames’s argument, the circuit court
did not use either term in its finding, stating instead
that it found Xavier had “been in [McCray]’s household
since he was little.” McCray testified that Xavier had
been “staying with [him and his family] weeks at a
time” since McCray learned he was the father, and
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Xavier had been living with him since starting the
Morgan State Head Start program in 2011. Vaughn,
who the circuit court found to be the more credible witness, testified that during Xavier’s “first year he would
come and visit quite often on . . . the mother’s day off,
and then it progressed” to where Vaughn was caring
fo r Xavi e r w h e n Ad a me s wa s wo r ki n g a nd “ on
[Adames’s] days off she’[d] come and get him.” Vaughn
testified that from the time he was one year old, Xavier
was spending approximately half the week with
Adames and the rest of the week at McCray’s home.
The testimony supports a finding that over his first
three years, Xavier gradually spent more time at
McCray’s house until he was there the majority of the
time.
Harris, also found credible by the circuit court,
testified that for the first three years of his life, Xavier
split his time between Adames’s house and Harris’s
house. Harris was unaware that Xavier was spending
time with McCray. This undermines Adames’s testimony that Xavier was primarily with her, considering that
during the times Harris believed Xavier was in her
care, he was actually often with McCray. In totality, we
agree that the evidence supported the circuit court’s
finding that Xavier was not in Adames’s care the
majority of the time.
Regarding Adames’s argument that the circuit
court “ignored” testimony of “corroborating events” that
support her contention that Xavier was “living” with her,
we find no error. Adames argues that the circuit court’s
analysis “did not explain away, or discount, how it
could be, that mother was in a position, time after time,
to take the child to the doctor for his baby shots . . .
while the child was supposed to have been living or
staying with the father most of the time.” Adames
ignores that Vaughn testified that, on at least one
occasion, she and her husband had taken Xavier for
shots, and Harris testified that he took Xavier for
evening appointments without Adames. At best, the
evidence demonstrated that all the par ties were
involved in Xavier’s care rather than that Xavier was
primarily with Adames, as she suggests. The circuit
court is not required to articulate every aspect of its
thought process in determining credibility or evaluating
the evidence. See, e.g., State v. Chaney, 375 Md. 168,
180 (2003) (it is well-established that judges are presumed to know the law and apply it correctly, even in
the absence of explicit findings on the record).
We find no abuse of discretion in the circuit
cour t’s finding that Adames was not credible.
Adames’s argument that the circuit court ignored “procedural devices” in determining that she was not credible is without merit. First, McCray’s trial strategy of not
cross-examining every one of Adames’s witnesses or
offering rebuttal testimony does not affect the circuit
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court’s ability to judge credibility based on the testimony it heard. Second, sequestration of witnesses is
done to avoid “an artificial harmony of testimony that
prevents the trier of fact from truly weighing all the testimony.” Hill v. State, 134 Md. App. 327, 349 (2000)
(quoting Hurley v. State, 6 Md. App. 348, 351-52
(1969)). However, the act of sequestration does not
automatically make witnesses credible, it is merely a
factor for the court to consider in making credibility
determinations. See Edmonds v. State, 138 Md. App.
438, 454 (2001) (testimony of co-defendant who
turned State’s witness mid-trial not excluded because
fact-finder instructed regarding credibility issues resulting from witness not being sequestered).
In determining credibility, the circuit court considered the three-year paternity deception as well as
Adames’s insistence that Xavier spent the majority of
his time with her, despite copious evidence to the contrary. The circuit court noted that Adames clearly wanted Harris to be Xavier’s father and continue to act in
that role, demonstrated by Adames’s introduction of
photographs showing Harris with Xavier and her testimony that Harris could continue to care for Xavier
while she was working. Harris, however, did not testify
that he was willing to continue caring for Xavier and
testified that after learning Xavier was not his, he
rarely sees the child.
Edward DeLeon, Adames’s eldest son, testified
that Xavier shares his room when he is there and that
Xavier spent his first three years at “my mother’s
house.” DeLeon’s testimony was not as detailed as
Harris’s or Vaughn’s regarding what times of day or
how many days of the week Xavier spent in each location. Jerome James, Adames’s neighbor, testified that
he normally saw Xavier at Adames’s home “mainly . . .
on the weekends.” Nidia Adames (“Nidia”), Adames’s
younger sister, testified that when Xavier was less than
a year old she would see him up to three times a
week, “most of the times . . . with [her] sister;” then
between ages one and two, “mainly with my sister or
my mother;” and between ages two and three she saw
Xavier with her sister, mother, and Xavier’s siblings.
Nidia testified that Xavier “lived primarily at [Adames’s]
house” until he was three years old. None of this testimony directly refutes the circuit court’s finding that
Xavier “has been in [McCray]’s household since he
was little.”
Further, the testimony of Vaughn and Adames’s
witnesses supports the circuit court’s finding that,
when in Adames’s custody, Xavier was primarily cared
for by other people instead of his mother. Xavier was in
school from 9:00 a.m. until 2:40 or 3:00 p.m., and
Adames testified that her work hours were from 3:00
p.m. until 11:00 p.m. Adames, Harris, Robla, Nidia, and
DeLeon all testified that each of them, along with

Adames’s brother, Michael, cared for Xavier at different times, sometimes more than one person in a given
day. Therefore, even if the circuit court found Adames
to be credible because other witnesses testified similarly to her, such a determination would not be dispositive. The court’s best interest determination emphasized the stability of McCray’s home compared to the
juggling necessary when Xavier was with Adames.
In sum, Adames’s focus on where Xavier “lived”
before he was three years old is misplaced. The circuit
court was not constrained to using information about
where the child had lived in the past in making its
determination about what was in the child’s best interest in the future. See Domingues, supra, 323 Md. at
499. The circuit court considered and articulated the
relevant factors necessary in making a best interest of
the child determination and found that Xavier would
have a more stable environment in McCray’s home.
The circuit court’s findings are supported by the evidence and were not clearly erroneous. Therefore, we
hold that the circuit court did not abuse its discretion in
determining that Xavier’s best interests were served by
granting sole physical custody to McCray and joint
custody to the parties.
JUDGMENT OF THE CIRCUIT
COURT FOR BALTIMORE CITY
AFFIRMED. COSTS TO BE PAID
BY APPELLANT.

FOOTNOTES
1. Docket entries indicate that on August 11, 2010, Harris
was granted joint legal custody of Xavier in a separate proceeding (case no. 24-D-10-000714). The consent order granting Harris custody was subsequently amended upon the
court’s discovery that McCray and Adames were involved in a
suit involving the same child and McCray was the biological
father. Harris’s and McCray’s cases against Adames were
eventually consolidated.
2. The testimony showed that the mother’s family and Harris
referred to the child as “Carlito” while McCray’s family
referred to him as “Xavier.”
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Divorce: sale of marital home: motion to reconsider

Sandra Gilmore
v.
James Gilmore
No. 2690, September Term, 2011
Argued Before: Eyler, Deborah S., Meredith, Kenney,
James A., III (Ret’d, Specially Assigned), JJ.
Opinion by Kenney, J.
Filed: June 18, 2013. Unreported.
The lower court did not abuse its discretion in denying a woman’s motion to reconsider its appointment
of a trustee to sell the marital home, where her motion
to reconsider did not raise any new allegations that
were relevant to the court’s underlying determination
that she had violated the terms of the consent order
that obligated her to sell the property.
In this appeal, appellant, Sandra Gilmore, challenges the Order of the Circuit Court for Anne Arundel
County, signed on October 21, 2011, granting the
Motion to Enforce filed by appellee, Mr. James
Gilmore.1 Sandra further challenges the court’s denial
of her pro se Motion to Vacate, filed on October 24,
2011, and her Motion to Reconsider and Revise, filed
through counsel on December 16, 2011, which were
respectively denied on November 29, 2011, and
January 25, 2012. Sandra presents three questions for
our consideration, which we have revised slightly as
follows:
I. Did the circuit court err by conducting a hearing on October 20,
2011 and granting James’s
Motion to Enforce?
II. Did the circuit court err by denying Sandra’s Motion to Vacate?
III. Did the circuit court err by denying
Sandra’s
Motion
to
Reconsider and Revise?
Because the only judgment for which Sandra
filed a timely Notice of Appeal is the circuit court’s
denial of her Motion to Reconsider, we do need not
address her first two questions at length in this opinion. Discerning no error or abuse of discretion in the
circuit court’s judgment denying Sandra’s Motion to

Reconsider, we shall affirm the judgment of the circuit
court.
FACTUAL AND PROCEDURAL HISTORY
Sandra was divorced from James by Decree of
the Circuit Court for Anne Arundel County recorded on
Januar y 18, 2007. A Separation and Proper ty
Settlement Agreement between the parties was incorporated into the Divorce Decree. A Consent Order,
docketed on September 4, 2009, provided that the
marital home would be listed for sale, and that “[t]he
parties are required to accept any bona fide offer to
purchase the home submitted by a third party at a
price which is equal to or more than 95% of the asking
price.”
On May 4, 2011, the house was initially listed for
sale at $430,000.00, and later, upon agreement of the
parties, was reduced to $415,000.00. At the time of the
events relevant to this appeal, the price of the home
had been further reduced to $405,000.00. On July 17,
2011, an offer was made to purchase the house for
$400,000.00.
As of October 20, 2011, although she had been
presented with the contract by her real estate broker,
Sandra had not signed the necessary documents to
effectuate the sale, nor had she made any attempts to
negotiate or communicate with the potential buyer.
After more than two months of waiting, on October 3,
2011, the potential buyer contacted James’s attorney
regarding Sandra’s inaction on the pending offer. That
evening, James sent an email to Sandra seeking to
reach an agreement regarding the appropriate actions
to take to secure the buyer, but Sandra did not
respond.
Thereafter, James authorized his attorney to file
a Motion to Enforce, seeking to have his attorney
appointed as trustee for the purposes of executing the
contract of sale and taking other actions necessary to
complete the sale of the home. James also requested
that Sandra be ordered to reimburse him for the reasonable attorney’s fees and costs he had incurred in
his efforts to enforce the terms of the Consent Order.
James’s Motion to Enforce was filed on October 11,
2011.
In conjunction with his Motion to Enforce, James
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filed a Motion to Shorten Time, requesting that Sandra
be required to respond to his Motion to Enforce in an
expedited fashion. James’s attorney called Sandra on
the evening of Tuesday, October 11, 2011, and left a
voicemail informing her of the pending motions, and of
counsel’s intention, on behalf of James, to present the
Motion to Shorten Time to the court, in chambers, on
Thursday, October 13, 2011, at 9:45 a.m. James’s
attorney also sent an email to Sandra on October 11,
2011, conveying that same information. Sandra did not
respond to the messages, or file any response to
James’s motions. An Order granting James’s Motion to
Shorten Time and setting the case for a hearing at
9:00 a.m. on October 20, 2011, was docketed on
October 18, 2011.2
Sandra did not appear at the hearing on October
20, 2011. At the hearing, James’s attorney submitted
an Affidavit of Service, indicating that at 7:15 p.m., on
October 14, 2011, Sandra had been personally served
with a copy of the relevant motions and the court’s
Order granting James’s Motion to Shorten Time and
setting the case in for a hearing. Based upon the documents in the record and the representations of James
and counsel, the court granted James’s motions, finding that Sandra had failed to comply with the terms of
the Consent Order, and appointing James’s attorney
as trustee to execute the sale of the home. The court
further ordered that James would be paid an additional
$2,600.00 out of the proceeds of the sale of the home
to reimburse him for the reasonable attorney’s fees
and costs he had incurred in bringing the action to
enforce the terms of the Consent Order. The court
signed an Order memorializing its decision on October
21, 2011, which was docketed on October 25, 2011.
On October 24, 2011, Sandra filed a pro se
Motion to Vacate the court’s Order granting James’s
Motion to Enforce. In her motion, Sandra denied that
she had been personally served or otherwise received
any notice of the hearing on October 20, 2011, until
the court’s Order was forwarded to her on October 22,
2011, by her real estate broker who had received a
copy of the Order from the potential buyer. Sandra
asserted that she was still in the process of negotiating closing costs with the potential buyer. 3 Sandra
requested that the court vacate its Order of October,
21, 2011, permit her to file an answer to James’s
Motion to Enforce, and grant her a hearing to contest
James’s Motion. James filed a response to Sandra’s
Motion to Vacate on November 14, 2011, wherein he
reiterated the efforts taken to provide Sandra with
actual notice of his Motion to Enforce and the scheduled hearing on October 20, 2011. Sandra’s Motion to
Vacate was denied by the court without a hearing,4 on
November 18, 2011; the Order was docketed on
November 29, 2011.
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On December 16, 2011, Sandra, through counsel, filed a Motion to Reconsider and Revise the
cour t’s Order of November 29, 2011, denying her
Motion to Vacate. In her motion, Sandra disputed
James’s assertion in his Response to her Motion to
Vacate that the process server who served Sandra
with his motions and the court’s Order on October 14,
2011, had previously served Sandra with court papers
in 2009. Sandra also continued to maintain that she
had never been served with notice of James’s Motion
to Enforce, and that, in the absence of proper notice,
the court’s refusal to vacate its order of October 21,
2011 and allow Sandra an opportunity to contest the
assertions of James’s Motion to Enforce at a hearing
before the court constituted a denial of due process.5
On January 25, 2012, the court denied Sandra’s
Motion to Reconsider. Sandra filed the instant appeal
on February 23, 2012. James has not filed a brief in
response to Sandra’s contentions.
ANALYSIS
In her Motion to Vacate, filed on October 24,
2011, Sandra challenged the propriety of the court’s
decision to grant James’s Motion to Enforce the terms
of the Consent Order between the par ties. In
Maryland, any motion seeking to revise a court’s judgment that is filed within ten days after the entry of the
judgment it seeks to modify, no matter how it is titled
or labeled by the party or the court, will be treated as a
motion to alter or amend a judgment under Md. Rule 2534. White v. Prince George’s County, 163 Md. App.
129, 140, cert. denied, 389 Md. 401 (2005). The Rule
provides:
In an action decided by the court, on
motion of any party filed within ten
days after entry of judgment, the court
may open the judgment to receive
additional evidence, may amend its
findings or its statement of reasons for
the decision, may set forth additional
findings or reasons, may enter new
findings or new reasons, may amend
the judgment, or may enter a new
judgment. A motion to alter or amend
a judgment may be joined with a
motion for new trial. A motion to alter
or amend a judgment filed after the
announcement or signing by the trial
court of a judgment but before entry
of the judgment on the docket shall be
treated as filed on the same day as,
but after, the entry on the docket.
Technically, Sandra’s Motion to Vacate was premature, having been filed on October 24, 2011, before
the court’s Order granting James’s Motion to Enforce
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was docketed on October 25, 2011. See Md. Rule 8202(f)6 (providing that a judgment is “entered” for the
purposes of the Rule, on the date it is docketed);
Renbaum v. Custom Holding, Inc., 386 Md. 28, 45
(2005) (“[A] motion to alter or amend a judgment may
not be entertained (and is generally a nullity) until
entry of the subject judgment.”); Green v. Brooks, 125
Md. App. 349, 362 (1999) (“[T]he ten-day period in
which to file a post-trial motion is triggered by the day
the judgment was ‘entered’ on the court’s docket, not
the day the trial judge actually signed the order.” As
provided by the Rule, however, we may proceed as
though Sandra’s motion was filed on the same day as,
but after, the Order she seeks to challenge.
Pursuant to Md. Rule 8-202(c), Sandra’s Motion
to Vacate, which was filed less than ten days after the
court’s Order granting James’s Motion to Enforce was
docketed, tolled the time for filing an appeal of that
decision until thirty days after the court rendered a
decision on her Motion. See Md. Rule 8-202(c) (directing that a notice of appeal must be filed within 30 days
after the entry of an Order disposing of a Rule 2-534
motion). The circuit cour t Order denying Sandra’s
Motion to Vacate was docketed on November 29,
2011. Thus, in order to challenge either the determination of the circuit court denying her Motion to Vacate or
the underlying Order granting James’s Motion to
Enforce, Sandra was required to file a Notice of
Appeal by Thursday, December 29, 2011. See Md.
Rule 8-202(c) (defining tolling in cases where Motion
to Alter or Amend is timely filed); Md. Rule 1-203(a)
(regarding computation of time); Green v. Brooks, 125
Md. App. 349, 362-63 (1999) (considering on appeal,
the plaintiff’s assertions of error in both the court’s
denial of the timely filed motion to revise and in the
underlying order granting the defendant’s motion to
dismiss); Pickett v. Noba, Inc., 122 Md. App. 566, 570,
cert. denied, 351 Md. 663 (1998) (clarifying that when
a party files a timely motion to alter or amend a judgment, the time the parties have to note an appeal is
suspended until after the motion is decided; however, if
a party files a motion to alter or amend more than ten
days after judgment, the time for filing appeal will not
be stayed). She did not do so.
Sandra filed, through counsel, a Motion to
Reconsider and Revise, requesting that the cour t
vacate its Orders of November 29, 2011, and October
25, 2011, on December 16, 2011, seventeen days
after the court’s Order denying her Motion to Vacate
was docketed, and thirteen days before the deadline to
appeal the court’s previous determinations elapsed.
Because her Motion to Reconsider was filed more than
ten days after the court’s Order denying Sandra’s
Motion to Vacate was docketed, it was a Motion to
Revise under Md. Rule 2-535,7 which allows a court,
pursuant to a motion filed within 30 days after a judg-

ment was entered, to act at its discretion to revise an
unenrolled judgment. See Grove v. George, 192 Md.
App. 428, 432 (2010) (reiterating that a motion to
revise a judgment must be filed within 30 days after
the entry of judgment); Southern Management Corp. v.
Taha, 378 Md. 461, 494 (2003) (“In its discretion, a
court may modify a judgment if a party files a motion
seeking to revise or set aside that judgment within 30
days after its entry.”
Unlike her Motion to Vacate, however, Sandra’s
Motion to Reconsider did not extend the time within
which she could file an appeal challenging the circuit
court’s underlying determination on James’s Motion to
Enforce or on her first-filed Motion to Vacate. See
Leese v. Depar tment of Labor, Licensing and
Regulation, 115 Md. App. 442, 445 (1997) (observing
that a second motion for reconsideration filed after the
court’s denial of the party’s first motion, did not extend
the time for the parties to file their appeal of the court’s
underlying determination). Because Sandra’s appeal
was not filed within thirty days after the circuit court’s
Order denying her Motion to Vacate was docketed, the
propriety of the cour t’s determination on James’s
Motion to Enforce and Sandra’s Motion to Vacate has
not been preserved for appellate review. Id.; Md. Rule
8-302(b)(2) (providing that notice of appeal must be
filed within thirty days after decision on Rule 2-534
Motion is entered).
Sandra’s appeal, however, was filed within thirty
days after the court’s Order denying her Motion to
Reconsider was docketed. Therefore, we have jurisdiction to examine the issues generated by the circuit
court’s Order of January 25, 2012, denying Sandra’s
Motion to Reconsider. See Furda v. State, 193 Md.
App. 371, 377 n.1 (2010) (“[A]n appeal noted within 30
days after the cour t resolves the revisory motion
addresses only the issues generated by the revisory
motion.”); Office of People’s Counsel v. Advance
Mobilehome Corp., 75 Md. App. 39, 46 (1988) (opining
that unless par ties were required to file notice of
appeal challenging an underlying determination of the
trial court within thirty days after a determination was
entered deciding the first-filed post-trial motion, parties
would continue to file a never ending succession of
revisory motions challenging the cour t’s previous
denials of their motions to revise).
It is, however, well established in our jurisprudence that we employ a more limited standard of
review of a trial court’s denial of a motion to reconsider
or revise, than we do when considering the underlying
judgment itself. See Central Truck Center, Inc. v.
Central GMC, Inc., 194 Md. App. 375, 397 (2010)
(“With regard to the denial of a motion to alter or
amend a judgment, the appeal is limited in scope and
does not serve the normal functions of appeal from the

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

AUGUST

2013

73

or iginal judgment[.]”); Bennett v. State Dept. of
Assessments & Taxation, 171 Md. App. 197, 203-04,
cert. denied, 397 Md. 396 (2006) (“An appeal from the
denial of a motion asking the court to exercise its revisory power is not necessarily the same as an appeal
from the judgment itself.”); Wormwood v. Batching
Sys., Inc., 124 Md. App. 695, 700-01 (1999) (“An
appeal from a denial of a motion to revise or ‘motion
for reconsideration,’ pursuant to Rule 2-535(a), does
not serve as an appeal from the underlying judgment,
and the applicable standard is whether the cour t
abused its discretion.”). In cases like the one before us,
we consider “whether the trial court abused its discretion in declining to revise” its previous judgment.
Bennett , 171 Md. App. at 204 (quoting Green v.
Brooks, 125 Md. App. 349, 362 (1999); see also Furda,
193 Md. App. at 404 (“Ordinarily, we review the denial
of a motion for reconsideration based on an ‘abuse of
discretion’ standard.”).
We will generally only find an abuse of discretion
“‘where no reasonable person would take the view
adopted by the [trial] court,’ . . . or when the court acts
‘without reference to any guiding rules or principles.’”
In re Adoption/Guardianship No. 3598, 347 Md. 295,
312 (1997) (citations omitted)). As the Cour t of
Appeals emphasized in Wilson-X v. Dep’t of Human
Res., 403 Md. 667 (2008), however, “trial judges do not
have discretion to apply inappropriate legal standards,
even when making decisions that are regarded as discretionary in nature.” Id. at 675-76. The trial court is
obliged to consider each case individually, considering
“[t]he nature of the error, the diligence of the parties,
and all surrounding facts and circumstances” to determine whether justice has been done. Wormwood v.
Batching Sys., Inc., 124 Md. App. 695, 700-01 (1999)
(citations omitted); see also Casey v. Grossman, 123
Md. App. 751, 761, cert. denied, 353 Md. 269 (1993)
(“The question to be determined is whether the trial
court entertained a reasonable doubt that justice had
not been done.”
Thus, we shall address first Sandra’s allegation
that she was deprived of due process because the circuit court’s Order granting James’s Motion to Shorten
Time was not docketed until October 18, 2011, which
was after the October 14, 2011 deadline for serving
Sandra with the relevant motions and the October 17,
2011 deadline for her to file a response to James’s
Motion to Enforce. While the circuit court’s Order was
not final until it was docketed on October 18, 2011, it
was effective as of the date when it was executed by
the circuit court, which record evidence would indicate
to be October 13, 2011, before any of the deadlines
set therein had elapsed. See Leese v. Dep’t of Labor,
Licensing & Regulation, 115 Md. App. 442, 446 (1997)
(considering an order signed but not yet docketed
when notice of appeal was filed, this court opined,
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“The order, effective when executed and final when
docketed, remains so unless reversed on appeal.”)
(emphasis added).
Moreover, the evidence before the court indicated that Sandra was personally served with James’s
motions and the court’s Order on October 14, 2011;
therefore, she was presumed to have actual knowledge of the deadlines and the hearing date that were
stated in the court’s Order irrespective of when the
court’s Order was docketed. See Sheehy v. Sheehy,
250 Md. 181, 185 (1968) (establishing that an Affidavit
of Service is prima facie evidence of valid service of
process and a simple denial of service is not sufficient
to rebut the presumption). For the foregoing reasons,
we are not persuaded by Sandra’s assertions that she
was deprived of her due process rights.
In regard to whether the trial court otherwise
abused its discretion, the only assertions contained in
Sandra’s Motion to Reconsider that were not previously considered by the circuit court were her contentions
that she had not been served with any court papers in
2009, and that she had not previously been served by
the same process server who signed the Affidavit of
Ser vice submitted to the cour t at the hearing on
October 20, 2011.8 Whether Sandra had been served
with any court papers in 2009, and whether she had
been served by the same process server on a previous
occasion was not relevant to the court’s underlying
determination of whether Sandra had violated the
terms of the September 2009 Consent Order defining
the responsibilities of the parties regarding the sale of
the marital home as alleged in James’s Motion to
Enforce. Because Sandra’s Motion to Reconsider
failed to provide any arguments or assert any facts
upon which the court could determine that, contrary to
its previous determination, Sandra had not violated the
terms of the September 2009 Consent Order, we perceive no abuse of discretion in the circuit court’s denial
of Sandra’s Motion to Reconsider.
JUDGMENTS OF THE CIRCUIT
COURT FOR ANNE ARUNDEL
COUNTY AFFIRMED. COSTS TO BE
PAID BY APPELLANT.

FOOTNOTES
1. We will use first names for clarity and ease in reading.
2. The date the court signed the Order granting James’s
Motion to Shorten Time was not indicated either on the Order
or in the docket entries. James filed both his Motion to
Enforce and his Motion to Shorten Time on October 11,
2011. The email attached to James’s Motion to Shorten Time
indicates it was the intention of James’s attorney to present
the Motion to Shorten Time to the court, in the judge’s cham-
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bers, at 9:45 a.m. on Thursday, October 13, 2011. We have
no reason to believe that James’s attorney did not, in fact,
carry through with her stated intention to present the motion
to the judge at the designated time on the specified date.
Moreover, the Affidavit of Service reproduced in the record
extract indicates that Sandra was personally served with the
Order by a professional process server on October 14, 2011;
thus, even though the Order was not docketed until October
18, 2011, we can reasonably infer that the Order was signed
by the judge on either October 13 or October 14, 2011.
3. The plain language of the Consent Order of September
2009 did not empower Sandra to engage in negotiations that
would extend the period of time that the home was on the
market and/or to otherwise potentially endanger an offer that
met the requirements of the Agreement between the parties.
4. Sandra’s Motion to Vacate did not indicate that she desired
a hearing on that motion. It includes a prayer for relief
requesting that the court “[g]rant [her] a hearing before ruling
on [James’s] motion.” That request does not constitute a
request for a hearing on her Motion to Vacate, but is instead
a request that the cour t conduct a second hearing on
James’s Motion to Enforce at which she could be present to
provide argument. The omission of a request for a hearing on
the Motion to Vacate was clearly recognized by Sandra’s
attorney who filed a supplemental Request for a Hearing on
November 21, 2011. The supplemental request was untimely
in that the cour t had already signed the Order denying
Sandra’s Motion to Vacate on November 18, 2011. But, even
if a hearing had been properly requested, granting the
request was at the discretion of the circuit court, because a
hearing on Sandra’s Motion to Vacate was required only if the
court grants the motion. Md. Rule 2-311(e), Md. Rule 2-534;
see also In re Adoption/Guardianship of Joshua M., 166 Md.
App. 341, 357 (2005) (providing that a hearing on a Rule 2534 motion to amend judgment is mandated only if the court
grants the motion).
5. Sandra does not request a hearing on her Motion to
Reconsider. She requests that the court schedule a hearing
on her previously denied Motion to Vacate, but not on her
Motion to Reconsider, which was actually before the court.
Under Md. Rule 2-311(f), the court is granted discretion to
decide in each case if a hearing is necessary on motions that
are not dispositive of any claim or defense. The circuit court’s
denials of Sandra’s Motion to Vacate and Motion to
Reconsider were not dispositive rulings. By denying these
motions, the court was merely declining to change its original
ruling on James’s Motion to Enforce, which was a dispositive
ruling. See Lowman v. Consolidated Rail Corp., 68 Md. App.
64, 75 (1986) (circuit court is not obligated to hold a hearing
under Md. Rule 2-311(f) on a motion to reconsider a dispositive motion).
6. Md. Rule 8-202 provides in pertinent part:
(a) Generally. Except as otherwise provided in this Rule or by law, the notice of
appeal shall be filed within 30 days after
entry of the judgment or order from which
the appeal is taken. In this Rule, “judgment” includes a verdict or decision of a
circuit court to which issues have been
sent from an Orphans’ Court.

***
(c) Civil action – Post-judgment
Motions. In a civil action, when a timely
motion is filed pursuant to Rule 2-532, 2533, or 2-534, the notice of appeal shall
be filed within 30 days after entry of (1) a
notice withdrawing the motion or (2) an
order denying a motion pursuant to Rule
2-533 or disposing of a motion pursuant to
Rule 2-532 or 2-534. A notice of appeal
filed before the withdrawal or disposition of
any of these motions does not deprive the
trial court of jurisdiction to dispose of the
motion. If a notice of appeal is filed and
thereafter a party files a timely motion pursuant to Rule 2-532, 2-533, or 2-534, the
notice of appeal shall be treated as filed
on the same day as, but after, the entry of
a notice withdrawing the motion or an
order disposing of it.
***
(f) Date of entry. “Entry” as used in this
Rule occurs on the day when the clerk of
the lower court first makes a record in writing of the judgment, notice, or order on the
file jacket, on a docket within the file, or in
a docket book, according to the practice of
that court, and records the actual date of
the entry.
7. Md. Rule 2-535 provides:
(a) Generally. On motion of any party filed
within 30 days after entry of judgment, the
court may exercise revisory power and
control over the judgment and, if the action
was tried before the court, may take any
action that it could have taken under Rule
2-534. A motion filed after the announcement or signing by the trial court of a judgment or the return of a verdict but before
entry of the judgment on the docket shall
be treated as filed on the same day as, but
after, the entry on the docket.
8. Our review of the docket entries indicates that Sandra was,
indeed, served with a Show Cause Order on July 15, 2009. It
is not clear from the record, however, whether the 2009 service was accomplished by the same professional process
server who signed the Affidavit of Service stating that he
served Sandra on October, 14, 2011.
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Adoption/guardianship: termination of parental rights:
request for continuance

In Re: Adoption/Guardianship
of Elijah R.
No. 2252, September Term, 2012
Argued Before: Wright, Kehoe, Alpert, Paul E. (Ret’d,
Specially Assigned), JJ.
Opinion by Alpert, J.
Filed: June 20, 2013. Unreported.
The judge hearing a termination of parental rights
case was under no obligation to grant a continuance
to evaluate the father’s mental health and whether his
absence was voluntary, based on the father’s vague
statements, by phone, that he was “under the weather” and lacked transportation to the courthouse five to
10 miles away in Baltimore.
This case is about termination of parental rights
where the mother did not contest the termination but
the father did. Although the legal relationship between
father and son has ended, the bond they forged over
fifteen years will not. This is evident from the son’s
poignant letter to his father in the middle of the termination proceedings:
Dear Dad,
I love you, [b]ut I wish to be
adopted. I will always love you, but
want to stay where I am. I have during
these years gotten new [f]riends[.] I
am going to high school with them,
and I have a family here. We will still
be able to talk to each other and joke
about the stuff we did. I will always
love you no matter what happens.
Your son, Elijah
On November 30, 2012, the Circuit Court for Baltimore
City granted the Baltimore City Department of Social
Services (“BCDSS”) petition for guardianship with right
to adoption or long term care short of adoption of fifteen-year-old Elijah R. thereby terminating the rights of
Elijah’s birth parents, Steven R., appellant, and Shanta
F. 1 Appellant had contested the petition but failed to
appear at the hearing. Appellant argues on appeal that
the court erred in denying his motion for a continuance. We shall affirm the circuit court’s judgment.

FACTS AND LEGAL PROCEEDINGS
Elijah R. was born on September 29, 1997. When
Elijah was two-years-old, his father took physical custody of him, and it appears that Elijah has not seen his
mother since then. On April 29, 2009, when Elijah was
11 years old, appellant threatened to kill Elijah after
Elijah attempted to wake him so he could take him to
school. Scared, Elijah telephoned his paternal grandmother who told him to immediately call 9-1-1 and to
go to a neighbor’s home, which he did. When the
police arrived at appellant’s home, which was in
deplorable condition, appellant was extremely aggressive. The police immediately transported appellant to
the University of Maryland psychiatric ward. Elijah was
placed in a foster home, and was committed to the
BCDSS as a Child in Need of Assistance (“CINA”). 2
The first foster home placement ended after six
months due to an illness in the foster family. Elijah was
placed in a second foster care home where he has
resided ever since.
On January 31, 2012, the BCDSS filed a petition
for guardianship with right to adoption or long term
care short of adoption. In March, the BCDSS amended
its petition, alleging that appellant may have a mental
health disability that could make him incapable of consenting to the BCDSS’s petition or participating in the
proceedings. Shortly thereafter, appellant’s attorney
entered his appearance and filed an objection to the
petition.3 In September, the court held a hearing on the
BCDSS’s amended petition. At the hearing, appellant’s
attorney requested a continuance because Elijah’s
mother was not present. The motion was granted and
the hearing was rescheduled for November 30, 2012.
On that morning, appellant failed to appear and
h i s a tto r n ey a g a i n re q u e ste d a c ont inuanc e.
Appellant’s attorney advised the circuit court that a
week earlier he had reminded appellant of the hearing,
and that appellant had said he was “going to be here
today.” Appellant’s attorney added that yesterday he
left a telephone message for appellant, again reminding him of the hearing. The attorney for BCDSS objected to any continuance, arguing that appellant “has
absented himself from almost every single hearing in
both the CINA case, as well as the TPR” and that “he’s
had no contact with the Agency.” After some further
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discussion, the court called for a half an hour recess
during which appellant’s attorney was to contact appellant and determine why he was not present.
When the parties reconvened, appellant’s attorney stated that he had called appellant and spoken to
him. The attorney related that appellant knew he was
supposed to be at the hearing but could not make it
because he was “sick” and did not have transportation.
The BCDSS again objected to any continuance, arguing that it had four witnesses present, including Elijah,
and “I think it is just another stalling tactic by father to
prevent going forward with the TPR.” Counsel for Elijah
likewise objected to any continuance, noting that it was
distressing for Elijah to appear in court.
At appellant’s attorney’s suggestion, the court
spoke with appellant by telephone on the record. After
appellant was placed under oath, the court asked
appellant how he was feeling. Appellant responded,
“very sick . . . in and out of sickness over the past several days, and I just need to see if I can postpone the
trial.” The court further questioned appellant, who
denied having any seizures, headaches, dizziness,
stomach ache, or chest congestion. The following colloquy followed:
[THE COURT]: All right. So I’m kind of
waiting to find out what is it that you
are feeling today that makes you
unable to come to court?
[APPELLANT]: I’ve just been – I’m a
little under the weather, and just
unfortunately, transportation expenses, and date and time issues. I didn’t
even realize. I thought today was actually the 28th, as opposed to the 29th,
and – as opposed to the 30th.
I thought today was the 28th or
today was going to be the 29th, as
opposed to the 30th. So I got a little
bit behind in time. I was going to – I
was planning on making it today.
Unfortunately, I couldn’t make it.
[THE COURT]: [Appellant], when you
say transportation, where do you live?
[APPELLANT]: I live in East Baltimore
right now, so that’s maybe five, ten
minutes away from the courthouse. It
maybe about five or ten miles away[.]
The conversation continued during which appellant
told the cour t that he had not seen a doctor “this
week.” After almost ten pages of written transcript,
their telephone conversation ended, and the court
made the following ruling:
Just for the record. We have just
completed the phone call with [appel-
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lant]. I do not believe he has
expressed an adequate explanation
for his failure to appear today.
I – the conversation indicates to
me that although “he’s feeling under
the weather,” he does not have any
significant symptoms that would prevent him from appearing here today in
court.
He – his voice seemed strong,
he seemed comfortable in his discussion, he was certainly, it appeared to
me to be thinking clearly, although he
may n o t u n d e rsta n d th e co n se quences of his actions, which is a different story, but he does clearly seem
to be – you know, we had a coherent
and cohesive conversation.
Based upon this conversation
with [appellant], I do not accept his
explanation for not being here today in
court. I think he is consciously choosing not to be here. At 2:00 p.m. – I’ve
given him the option of showing up at
2:00 p.m.
I would note, again, for the
record that the case was scheduled
for this morning. So I am, as a matter
of grace, allowing him a little bit of
extra time to get here, if he so chooses.
Three and a half hours later, at 3:00 p.m., the
court reconvened. Appellant’s attorney related that he
had spoken to appellant, explained to him the consequences of not appearing, but appellant still chose not
to appear. Appellant’s attorney reiterated that his client
was still seeking a postponement on the grounds that
he was sick and lacked transpor tation. The cour t
denied the motion, stating:
Since [appellant] is not here, and I will
reiterate my holding earlier in the day,
and I just want to make – re-emphasize the reasons he has given for his
absence are not – were not convincing. He is in Baltimore City. There is
public transportation of various types
here.
He had plenty of time to have
arranged public transportation. When I
queried him about his physical status,
he left me with the impression that he
is experiencing no particular symptoms, but he is “under the weather.”
And if – at any given day, there’s lots
of people under the weather who are
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in the courthouse, and we continue
our proceedings, and I do not find that
was a particularly good excuse.
I’m also ver y skeptical as to,
frankly, how accurate the explanation
was, but in any event, I do not accept
that was an adequate excuse for him
not being here today. And the case
was scheduled for this morning at
9:30 a.m. It is five minutes after 3:00
p.m. I have given him every possible
opportunity to have made his appearance here.
He has chosen not to be here,
and that’s fine it’s his choice. So I’ll be
denying the motion, as I said.
After hearing evidence, arguments, and considering
each of the enumerated factors in Family Law Art. § 5323, the circuit court issued an oral and written order
granting the BCDSS’s amended petition of guardianship of Elijah to the BCDSS and terminating appellant’s parental rights.
DISCUSSION
Appellant argues that the cour t erred in not
granting his motion for a continuance. According to
appellant, the court was aware of his potential mental
health issues and should have granted a continuance
to evaluate his mental health status so as to ensure
that his failure to attend was volitional. We are persuaded no error occurred.
Md. Rule 2-508 governs requests for continuances. Subsection (a) states, in pertinent part: “On
motion of any party or on its own initiative, the court
may continue a trial or other proceeding as justice may
require.” The Court of Appeals has written that “the
decision to grant a continuance lies within the sound
discretion of the trial judge[.]” Touzeau v. Deffinbaugh,
394 Md. 654, 667 (2006). An abuse of discretion is
“discretion manifestly unreasonable, or exercised on
untenable grounds, or for untenable reasons.” Id at
669. (citations omitted). See Fontaine v. State, 134 Md.
App. 275, 288 (an abuse of discretion occurs “where
no reasonable person would take the view adopted by
the [trial] court” and “where a trial court’s ruling is reasonable, even if we believe it might have gone the
other way, we will not disturb it on appeal.”) (quotation
marks and citations omitted), cert. denied, 362 Md.
188 (2000). See also In re Adoption/Guardianship No.
3598, 347 Md. 295, 312 (1997) (an abuse of discretion
occurs “where no reasonable person would take the
view adopted by the [trial] court, or when the court
acts without reference to any guiding rules or principles.”) (quotation marks and citations omitted).
In Touzeau, supra, the Court of Appeals reviewed

several postponement cases and found, generally, that
a trial court abuses its discretion in not granting a continuance when the continuance was mandated by law
or when counsel, acting diligently, was taken by surprise by an unforeseen trial event. Touzeau, 394 Md. at
670-71. Additionally, the Court noted its approval of
those cases holding that “a request for a continuance
must reflect that the basis for the delay will be obviated
within a brief period of time.” Id. at 671.
Here, there was no statute or rule requiring the
circuit court to grant appellant’s motion for a continuance. Moreover, appellant admitted that he had proper
notice of the November proceeding so there was no
element of surprise. Appellant’s continuance request
was based solely on his vague assertion that he was
“under the weather” and did not have transportation to
the courthouse. Although the court questioned appellant fairly extensively about his health, appellant was
unable to describe any medical symptoms or provide
th e co u r t w i th d o cu me n ta ti o n o f his illnes s.
Additionally, neither appellant nor his counsel suggested when appellant might be feeling better. As to transportation, appellant was five to ten miles from the
courthouse but failed to take advantage of the three
plus hour postponement granted by the court so he
could make travel arrangements. The court also noted
appellant’s past history for failing to appear, and that
h e h a d a l re a d y b e e n gra n te d a cont inuanc e in
September 2012. Given the above, we cannot say that
the court abused its discretion in declining to continue
the hearing.
Appellant baldly asserts that he had a right to a
continuance because the proceedings implicated his
right as a parent, a right that we have recognized as
fundamental. See In re Adoption/Guardianship Nos.
J9610436 and J9711031, 368 Md. 666, 669-70 (2002).
The fundamental nature of the right to parent, however, does not necessarily implicate the full range of due
process protections. See Touzeau, 394 Md. at 676
(observing that the Court has held that those parents
in involuntary termination of parental rights proceedings are not entitled to the full panoply of constitutional
due process protections to litigants as afforded to
defendants in criminal cases) (citations omitted).
Moreover, we have held that while not desirable, it is
“permissible to hold a custody hearing in the absence
of one or both parents.” In re McNeil, 21 Md. App. 484,
499 (1974).
In re McNeil is instructive. In that case, a mother
sought review of a commitment order placing her two
children in the care of the BCDSS. She had been an
active par ticipant in the proceedings but failed to
appear at the review hearing, having left a message
with the judge’s chambers the day before that her child
was sick and she could not appear for the hearing. Her
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attorney sought a continuance. The court denied the
motion and ultimately dismissed the mother’s petition.
We reversed, reasoning:
The entire record of the hear ing
before Judge Hammerman is barren
of any inquiry by him as to the nature
of the child's illness, or whether the
child was ill at home or hospitalized;
nor did he inquire as to whether the
mother had failed to appear at any
previous proceeding throughout the
ten-month history of the matter, or
whether she had been generally
cooperative with her counsel, representatives of Social Services, or the
medical personnel who had examined
and cared for her children from time to
time.
In re McNeil, 21 Md. App. at 488. We concluded that
“without making a realistic inquiry into the circumstances of [the mother’s] absence, or ascertaining
whether she had been guilty of a pattern of unconcern,” the judge had acted “so arbitrar[ily] as to constitute a denial of due process.” Id. at 498-99. The facts
of In re McNeil are far removed from the facts of this
case. Here the court spoke to appellant for several
minutes, asked him numerous questions regarding his
“illness” that had no symptoms and for which he had
not sought medical care, considered uncontroverted
information that appellant had failed to appear at several earlier hearings, and neither appellant nor his
counsel indicated when he might be feeling better.
Under the circumstances, we are persuaded that
the court did not abuse its discretion in declining to
grant appellant’s request for a continuance.

Md. Code Ann., Courts and Judicial Proceedings, §3-801(f).
3. Pursuant to Md. Code Ann., Family Law, § 5-307, a court
may examine a parent to determine whether the parent is
incapable of or ineffective in participating in a guardianship
case. The reason for the examination is to determine whether
the court should appoint counsel for the parent, if the parent
is not already provided with counsel. Because appellant was
represented by counsel, no disability hearing was required or
held.

JUDGMENT AFFIRMED.
COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1. Shanta F., Elijah’s biological mother, is not a party to this
action. Shanta F. did not file an objection to the BCDSS’s
petition despite receiving notice of the petition and proceedings by publication. Accordingly, her parental rights were terminated by operation of law. See Md. Code Ann., Family Law,
§ 5-320(a)(1)(iii)(C) (providing that a juvenile court may grant
guardianship of a child when a parent acquiesces “by failure
to file a timely notice of objection after being served with a
show-cause order[.]”).
2. A CINA is a child “who requires cour t inter vention
because: (1) The child has been abused, has been neglected, has a developmental disability, or has a mental disorder;
and (2) The child’s parents . . . are unable or unwilling to give
proper care and attention to the child and the child’s needs.”
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Custody and visitation: best-interest attorney: allocation of attorneys’ fees

Gregory F. Paulay
v.
Nancy A. Voisin, et al.
No. 1671, September Term, 2010
Argued Before: Hotten, Watts, Moylan, Charles E., Jr.
(Ret’d, Specially Assigned), JJ.
Opinion by Hotten, J.
Filed: July 2, 2013. Unreported.
The en banc panel properly reversed the circuit
court and ordered payment of the best-interest attorney’s fees, where the circuit court’s conclusion that
the BIA “patently and materially breached” her duties
under a consent order was clearly erroneous, the
billing statements were sufficiently detailed, and the
amount and allocation of the requested fees were reasonable.
This appeal arises out of a petition for attorney’s
fees brought by appellee, Donna E. Van Scoy, Esq.
(“Van Scoy”), against the appellant, Gregory Paulay
(“Paulay”), for services Van Scoy rendered over a period of approximately two years as the best interest
attorney1 of [----------------------] and [-----------------], the
two minor children of Nancy Voisin (“Voisin”) and
Paulay.
As discussed in more detail, infra, Van Scoy was
appointed as the best interest attorney [---------] and
[-----] pursuant to the Circuit Court for Montgomery
County’s consent order (hereinafter referred to as
“Consent Order” or “the Order”) of March 12, 2007,
additionally operating as “the only document governing
the care, custody and parenting of the two minor children[.]” The Consent Order provided, in pertinent part,
that Van Scoy’s legal fees would “be paid by the [p]arty
necessitating [her] intervention . . . as determined by”
her. On June 25, 2009, Van Scoy submitted a petition
for attorney’s fees and therapy costs to the circuit
court, requesting that it award her Paulay’s outstanding balance of $39,312.90 and Voisin’s outstanding
balance of $1,266.72.2 Paulay challenged the petition,
arguing, among other things, that Van Scoy had materially breached her duties as the court-appointed best
interest attorney and that her billing statements were

insufficiently detailed, bearing no rational basis.
Following a two-day hearing, the circuit court
only granted $6,660 of Van Scoy’s petition, declining to
award Van Scoy attorney’s fees for several billing
statements. Specifically, the circuit court determined:
(1) that there was insufficient detail regarding the services rendered; (2) that services were inappropriately
combined; (3) that there was no explanation regarding
the allocation of Van Scoy’s attorney’s fees; and (4)
that Van Scoy had “patently and materially breached
the agreement she reached with [Voisin and Paulay]
as embodied in the Consent Order.”
In light of the circuit court’s memorandum and
order, Van Scoy filed a notice for in banc review to the
Sixth Judicial Circuit3 pursuant to MD. CONST. art. IV, §
22 (amended 2006),4 and Md. Rule 2-551.5 Ultimately,
the in banc panel vacated the circuit court’s judgment
and awarded Van Scoy $39,312.90.6
Paulay noted a timely appeal to this Court and
has presented three questions for our review.7 We have
consolidated and rephrased Paulay’s questions as follows:
(A) Whether a Best Interest Attorney
may recover her claimed fees when
the work she performed was unnecessary, intrusive, severely biased, and
contravened the Consent Order under
which she was appointed.
(B) Whether the professional standards of attorney billing apply to a
Best Interest Attor ney, and if so,
whether the fees claimed were reasonable and compensable.
For the reasons that follow, we shall affirm the
judgment of the court in banc for the Sixth Judicial
Circuit.
I.
FACTUAL AND PROCEDURAL HISTORY
Voisin and Paulay were married on August 10,
1994. Their two children, [----], born May 2, 1995, and
[-----], born August 14, 1998, would ultimately become
the subject of heated litigation throughout the parties’
contentious divorce and custody proceedings which
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began on December 3, 1998.8 Recognizing the extent
of the conflict between Voisin and Paulay, and its
impact upon their children, the circuit court issued an
order appointing Van Scoy as the minor childrens’
guardian ad litem in February 1999.9 Voisin and Paulay
subsequently were divorced on February 3, 2000. The
litigation continued for over six years, but both parties
ultimately agreed that the additional assistance of Van
Scoy, as a best interest attorney on behalf of the children, was necessary.
On March 12, 2007, a Consent Order was executed by Voisin, Paulay, and Van Scoy that governed
the care, custody, and parenting of the children.
Specifically, the Consent Order provided, in relevant
part:
CONSENT ORDER
Pursuant to the Agreement of
the Par ties as confir med by their
respective signatures hereon and the
signatures of their respective counsel,
and it appearing that the Parties have
reached a settlement on all pending
issues in the instant set for trial on
March 12, 2007, and it further appearing that the Parties have reached a
settlement on . . . [Voisin’s] Motion to
Modify Access, Other Appropriate
Relief, Attorneys’ Fees and Sanctions,
it is therefore by the Circuit Court for
Montgomery County, Maryland, This
12th day of March, 2007,
***
ORDERED, that this Consent
Order shall be the only document
governing the care, custody and
parenting of the minor children and
it vacates all provisions of the Parties’
Custody/Parenting Agreement dated
May 25, 1999, and Orders that have
incorporated any of the provisions of
the Agreement and all other access
Orders, and it is further
***
OR D ERED,
t hat
neither
[P]art[y] shall not [sic], nor shall
either party allow others, including but
not limited to Tatyana Paulay [and]
Forrestine Paulay [10] or any other individuals that either party allow[ ] the
minor children to come into contact
with while in his or her respective
care to engage in any conduct that
involves the Parties’ children in (1)
any conflicts and/or disagree82
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ments, . . . (2) discussion or inducements to change custody or the
access schedule or parenting
arrangements, (3) challenges to the
authority of the other parent, or (4)
discussion of financial matters, and
it is further
***
ORDERED, that [-------------------],
shall continue in therapy with Linda
Campbell, Ph.D. [(“Dr.Campbell”)]. The
parties[ ] shall share equally the cost of
[-------] therapy and[Paulay] shall pay for
his time with the therapist and [Voisin]
shall pay the cost of any time that she
spends with the therapist, and it is further
ORDERED, that [------], born
[----------------------] shall begin therapy.
The Best Interest Attorney will work
with Kent Ravencroft, M.D., to assist
[Voisin] in the selection of a therapist
so that [-----] can being treatment
within 30 days of the issuance of this
Order. The par ties[ ] shall share
equally the cost of [------] therapy and
[Paulay] shall pay for the time [Paulay]
spends with the therapist and [Voisin]
shall pay the cost of any time she
spends with the therapist, and it [is]
further
ORDERED, that the Best
Interest Attorney and Linda Campbell,
Ph.D., will work together to select a
therapist to assist [Paulay] in parenting and communication. [Paulay] shall
pay for his sessions and he shall not
terminate treatment unless and until
approved by the BIA [best interest
attorney], and it is further
ORDERED, that [Van Scoy]
shall continue as the Best Interest
Attorney for the minor children.
[Paulay] shall pay $20,000 to the
BIA to be applied to her outstanding bill and the remainder to be
retained by her and utilized to pay
for outstanding therapists bills for
the minor children. Going forward
the Best Interest Attorney’s fees
shall be paid by the Party necessitating the intervention of the BIA as
determined by the BIA. The Best
Interest Attorney shall remain until further Order of this Cour t or mutual
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agreement of the Parties. The Best
Interest Attorney shall meet with
the Parties as she deems necessar y and appropriate . The Best
Interest Attorney shall work with
the children’s therapists to ensure
that the best interest of each minor
child is being met. In addition[,] the
Best Interest Attorney shall contact
the children’s therapists as she
deems necessary in an effort to
manage any conflict, diffuse any
conflict and avoid any conflict. If
necessar y, the Best Interest
Attorney can arrange for joint discussions among the children’s
therapists, and it is further
ORDERED, that [Voisin] shall
continue to have sole legal custody
[of] the minor children of the
Parties,[--------------] and [-------------] ,
and it is further
ORDERED, that [Voisin] shall
keep [Paulay] informed of any significant events and decisions in the children’s lives and that [Paulay] shall
have full access to all medical and
educational records pertaining to the
children. [Paulay] shall not cancel or
interfere with any medical appointments of the minor children, and it
is further
***
ORDERED, that the Parties, w
ith the assistance of the BIA, shall
prepare an informational calendar,
consistent with this Order, including
regularly scheduled doctor appointments, activities and special events,
and it is further
ORDERED, that the minor children shall reasonably participate in
their sports and social activities,
and it is further
***
ORDERED, That [Paulay],
Tatyana . . . , and Forrestine . . .
shall apologize to the children and
[Voisin]. Their apology shall be
without excuse, qualification or justification. They shall not blame others
and/or [Voisin]. They will assure the
minor children that they would never
be angry with them for sharing this
type of behavior or other fears or con-

cerns. They will stress to the minor
children the impor tance of trusting
their therapist, and it is further
ORDERED, that the above referenced apology shall be shared
with [Voisin] immediately in an
environment arranged by the Best
Interest Attorney. The apology to
the minor children will be arranged
by the Best Interest Attorney in
consultation with each child’s therapist. The BIA in consultation with the
children’s therapists shall determine
the content of the apology and the
date, and location of such apology[,]
and it is further
***
ORDERED, that the current
case in the Superior Court for the
District of Columbia, entitled Voisin
v. Paulay, Case No. 05-DR 3432,
shall be DISMISSED, WITH PREJUDICE within 30 Days of the execution by the Par ties of a general
release of all claims and potential
counterclaims that may exist
between them, and the above referenced apology, and it is further
***
ORDERED[,] that neither Party
shall initiate any litigation concerning
the minor children without the prior
approval and authorization of the BIA,
or until they have participated in three
mediation sessions with her in an
attempt to resolve the issue.
(emphasis added).
Notwithstanding the provisions of the Consent
Order, supra, the parties “almost immediately and on a
regular basis would have several issues in each
month.” Indeed, “from March 13th to March 21st
[2007], [the parties] already had issues regarding how
transportation was going to occur for the children[,]”
relating to the designated times [----] and [-----] were
to spend with their father. Paulay insisted that the
boys’ nanny be responsible for transporting [----] and
[-----] on Thursdays and Fridays. Van Scoy informed
Paulay that the boys’ nanny no longer covered that
time, but that she would approach Voisin about delivering the boys to Paulay on Thursdays.
As soon as the parties would attempt any compromise, however, “[Paulay] continued to come back to
[the issue.] [S]o there often were e-mails revisiting
th[e] issue” of [----] and [------] transportation. Indeed,
e-mails became the primary means of communication

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

AUGUST

2013

83

among Paulay, Voisin, and Van Scoy, because “Paulay
wasn’t always comfortable doing phone calls, preferred
things to be in writing, and, so [Van Scoy] also had to
work on and explain to him that if [he] sent an e-mail,
[he] also had to let people know by phone that [the
email] was coming so that [all parties] had information
in a timely fashion.”
During many of those emails, Paulay protested
instances where he was not afforded more time with
the children. Paulay had interpreted the Consent Order
to include a provision that “if the boys were off from
school . . . , he had them.” As a consequence, Van
Scoy endeavored to explain to Paulay “how the
[Consent O]rder was structured.” Nevertheless, Paulay
maintained his assertion, “and that was the first time
[Van Scoy] suggested to him he really needed to . . .
consider talking to an attorney . . . because it just
would make the exchange of emails better.” Van Scoy
additionally suggested that any future emails between
Voisin and Paulay be copied to her in order to avoid
potential conflict that would affect [---] and [----].
Believing that it was in the best interest of the
parties’ children to resolve all pending litigation, Van
Scoy diligently encouraged the parties to work together. She communicated with the parties’ attorneys to
help Voisin, Paulay, Tatyana, and Forrestine amicably
resolve the tort litigation pending before the Superior
Cour t for the District of Columbia. In truth, many
attempts to resolve the pending litigation had preceded the execution of the Consent Order of March 12,
2007. Tatyana and Forrestine’s names were also to
appear along with Voisin, Van Scoy, and Paulay’s in an
earlier draft of the document. After much debate, however, both Tatyana and Forrestine’s signatures were
removed from the final draft because neither agreed to
sign the agreement reached within the order.
Nonetheless, Voisin indicated her desire to resolve her
District of Columbia case, provided that all parties executed “a general release of all claims and potential
counter claims that may exist between them,” pursuant
to the Consent Order.
Paulay, however, insisted that the wrong case
number had been placed in the Consent Order. He
later accused Van Scoy of imprecisely drafting that
provision within the Order, and insisted that Tatyana
and Forrestine’s release of all potential claims and
Voisin’s dismissal of the case were contingent upon an
apology among the parties. Van Scoy made efforts to
explain the extent of her involvement in the drafting
process and attempted to assure him that she had
“never changed that particular paragraph” in the Order.
She further indicated that she did not believe an apology among the parties was possible until all matters in
the pending litigation had been resolved. Ultimately,
neither Tatyanna nor Forrestine were amenable to the
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execution of a general release of all potential counterclaims against Voisin. Therefore, no resolution in the
matter was ever achieved, and the case was never dismissed.
There were very few instances where Voisin and
Paulay were able to resolve matters without the intervention of Van Scoy. Notably, Voisin and Paulay
engaged in several disagreements regarding [----] and
[------] involvement with sports. Paulay wanted the boys
to attend mar tial ar ts classes, and Voisin initially
agreed to his request. Consequently, [----] and [-----]
attended tae kwon do on Thursdays and Saturdays.
But when Paulay insisted that the boys additionally
attend classes on Tuesdays, Voisin expressed concern
about the additional attendance because [-----] was
experiencing academic difficulty at school. Voisin,
therefore, made some adjustments to the schedule to
afford [-----] the additional time he needed to complete
his schoolwork. Paulay, however, became frustrated
and insisted that Voisin abide by their agreement
regarding the boys’ attendance.
Both [----] and [-----], however, had already committed themselves to skiing prior to entr y of the
Consent Order.[-----] was a particularly excellent skier
and involved in several races. Consequently, Paulay
would become very agitated when the boys would
miss tae kwon do for their skiing practices during the
winter months, resulting in a series of email exchanges
between the parties. On one occasion when [----] was
scheduled to race in an invitational, Voisin was
unavailable to drive him to the competition. Therefore,
Voisin requested that Paulay take [----] and [-----] to
the race. Paulay initially agreed to Voisin’s request but
later retracted his agreement after asserting that he
had only just learned that Voisin’s travel would include
additional days that created a scheduling conflict for
Paulay.
Van Scoy intervened on behalf of [----], noting
the importance of the race to him. She indicated to
Paulay that the boys’ reasonable involvement in sports
was a provision in the Consent Order and stressed the
race’s importance to [----]. Van Scoy therefore advised
Paulay that she needed him to agree to attend the
race with his sons “or [she would] have to seriously
consider going to court, and [she did not] want to do
that.” As a result, Paulay agreed to take his sons to the
race, indicating that he now had availability in his
schedule. Shortly thereafter, however, Paulay again
refused to accompany [----] at his race, alleging that
[----] had seriously injured his wrist and was therefore
unable to compete.
As a consequence, Van Scoy petitioned the circuit court for an emergency hearing. At the hearing,
Paulay requested that [-----] undergo x-rays of his wrist.
Van Scoy agreed and had the boys’ nanny accompany
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him to the x-ray. The x-ray revealed no injur y.
Therefore, [----] was able to attend the race, “[a]nd . . .
Paulay showed up for the whole weekend.” But the
contentions regarding the boys’ involvement in activities persisted when [----] repeatedly missed tae kwon
do to partake in ski races and when [------] schoolwork
resulted in his absence from a tae kwon do belt competition. Paulay considered these violations of the parties’ agreement, requiring Van Scoy’s involvement to
assure that the children’s needs were being met.
Paulay demanded that the parties involve [-----] therapist, Dr. Campbell, to assist in resolving the escalating
arguments between Voisin and him. Thereafter, Van
Scoy facilitated an agreement between the parties to
meet with Dr. Campbell regarding their conflicts. Dr.
Campbell, however, refused to become involved
because Paulay maintained an outstanding balance for
the doctor’s services.
Additional disagreements among the par ties
arose following a serious injury [----] sustained at a
summer camp that both [----] and [---] were attending
in Oregon. After learning of [------] injury, Voisin went to
Oregon to attend to [------] needs while he was in the
hospital. Paulay additionally traveled to Oregon and
investigated the campgrounds for safety violations.
Paulay involved local authorities to investigate and cite
the camp for these violations, indicating his desire to
institute litigation against the summer camp. He thereafter provided a local news agency information regarding [------] injury, medical prognosis, and surgeries,
and additionally supplied the news agency with photographs of the family.
Voisin contacted Van Scoy to assist her in
addressing Paulay’s actions, noting that her primary
concern was the medical care and treatment of [----].
As a consequence, Van Scoy contacted Paulay advising him that he was placing his childrens’ best interest
in jeopardy and reminding him that Voisin had sole
legal custody of the parties’ two sons. She further
noted that although she had hoped not to file a motion
in the circuit court to enjoin Paulay from instituting litigation concerning [------] injury, she would seek such
relief in accordance with the provisions of the Consent
Order. Van Scoy then assisted Voisin in limiting the
media’s fur ther coverage of [------] injur ies.
Nonetheless, Paulay began sending e-mails to Voisin
and Van Scoy in which he accused them of “acting
inappropriately.” He further demanded that [-----] no
longer remain at the camp and, again, insisted that
legal action be taken against the camp for [------]
injuries. But after communication with the camp had
satisfied Voisin and Van Scoy’s safety concerns, the
two agreed that [-----] could remain at the camp. In
response to Paulay’s request to proceed legally, Voisin
expressed her reluctance to institute a cause of action
against the summer camp because she did not believe

it was best for [----] to be embroiled in a court case —
a matter over which the parties greatly debated.
Even more alarming, however, were the disputes
arising out of Voisin’s trip to Venezuela with the children. Court action was required in order to resolve
issues pertaining to Voisin and Paulay’s summer vacation scheduling. During the parties’ hearing regarding
an additional dispute about the scheduling of summer
vacations, Voisin indicated that she intended to take
the boys to Venezuela to visit her cousin. After discovering Voisin’s plans, Paulay “threatened to take [her] to
court if [she] took the [boys] to Venezuela because he
said it was dangerous.” In addition, Paulay further
informed [----] and [-----] “that they would [likely be]
kidnapped if they [rode in] a taxi in Venezuela.” In light
of Paulay’s actions, Voisin contacted Van Scoy to
assist her in resolving the matter. During Van Scoy’s
communications with the parties, she expressed her
concern regarding the childrens’ involvement in the
dispute and Paulay’s alarming statements that [----]
and [----] would likely be kidnapped.
Following these conversations, Voisin discovered
that “Venezuela was not on any published list of the
State Department [as one of the] counties that you
can’t go to, [and] not on a list of counties that the State
Department highly recommends that an American
does not to.” As a consequence, she and the children
went to Venezuela. But six or seven weeks after they
returned, Paulay insisted that the boys be examined
and receive treatment for malar ia 11 after Voisin
informed Paulay that his regularly scheduled visitation
with [----] required a slight postponement because
[----] had a fever. The children’s pediatrician, however,
indicated that neither child was exhibiting symptoms of
the tropical disease. Van Scoy intervened, spoke with
[-----] pediatrician, and instructed Paulay that [-----]
was not to undergo any blood tests. Nonetheless,
Paulay had [----] tested for malaria without consent of
Voisin or Van Scoy.
Ultimately, [------] doctor diagnosed him with
strep throat, and he was treated with an antibiotic prescription. After receiving the prescription, Voisin took
[----] to spend time with Paulay, providing [----] only the
requisite number of pills for the time that he would be
with his father. Believing that Voisin had failed to provide [----] with proper medical care, Paulay began emailing her and Van Scoy in protest. Van Scoy thereafter contacted [------] pediatrician to discuss the matter and later advised Paulay that there was no reason
for concern. Nevertheless, Paulay’s protests continued.
As a result, both Voisin and Van Scoy filed an emergency motion with the circuit court to enforce the
Consent Order, prohibiting Paulay from “interfer[ing]
with any medical appointments of the minor children[.]”
The circuit cour t granted Voisin and Van Scoy’s
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motions. Accordingly, Paulay was prohibited from partaking in any of the medical care and treatment of his
two children without Voisin’s permission.
After submitting several bills for her attorney’s
fees to Paulay and his continued failure to pay his outstanding balance, Van Scoy submitted a petition for
attorney’s fees and therapy costs in which she attested
that Paulay owed her $39,312.90, and Voisin owed her
$1,266.72 for her ser vices as the Best Interest
Attorney on June 25, 2009. Van Scoy provided billing
statements and noted that she had expended 375.31
hours on behalf of the children’s best interest. To that
end, she explained that her normal hourly rate was
reduced from $350 to $200, and her associate’s normal rate was reduced from $180 to $100.
Paulay filed his opposition to Van Scoy’s petition
for attorney’s fees on July 10, 2009. He argued that the
amount of attorney’s fees was suspect because the
billing statements were “unreliable and require further
explanation.” Paulay additionally alleged that Van
Scoy’s allocation of fees was arbitrary and capricious
because there was no “sound basis” regarding most of
the charges that were allocated to both Voisin and him
equally. He further rejected Van Scoy’s allocation of
the fees as being unreliable, alleging that a clear conflict of interest had arisen. To support his contentions,
Paulay cited an incident involving [----] and [-----]
attendance at a summer camp in Oregon. Paulay
noted that while his children attended the camp, [----]
seriously injured himself after jumping on a defective
trampoline.[-------] injuries required hospitalization and
two surgical procedures. Paulay additionally explained
that he had undertaken a comprehensive investigation
of the camp, had found multiple safety violations, contacted an attorney to file a tort action on [-------] behalf,
and demanded that [-----] leave the camp. He further
alleged that, despite his altruistic efforts, Van Scoy
wrongfully intervened at the last moment, arranged for
[----] to remain at the camp, and prohibited Paulay
from instituting litigation to recover for [-----] injuries.
In addition, Paulay filed a motion to terminate
Van Scoy’s appointment as the Best Interest Attorney
on November 6, 2009. He contended that Van Scoy
was advancing the interests of Voisin and not the interest of his two sons. Paulay accused Van Scoy of
wrongfully drafting the Consent Order of March 12,
2007, to include an erroneous case number, resulting
in the continued pendency of Voisin’s action against
his wife and mother in the Superior Cour t of the
District of Columbia. He further alleged that Van Scoy
ignored him when he brought this error to her attention
and failed to address his multiple requests to arrange
the apology. He indicated that such a failure advanced
the continued pendency of the District of Columbia
case because it was a condition precedent to the dis-

86

AUGUST

2013

missal of the action by Voisin.
Moreover, Paulay contended that Van Scoy’s
appointment required termination because she failed
to adequately represent the childrens’ interest regarding matters of health and safety, citing three occasions. First, Paulay alleged that Van Scoy encouraged
Voisin to permit [-----] continued attendance at the
Oregon summer camp, notwithstanding the camp’s
safety violations. Second, Paulay argued that Van Scoy
erroneously filed an emergency motion to preclude
him from having [----] medically examined for an
alleged wrist injury. Third, Paulay contended that Van
Scoy validated Voisin’s decision to withhold giving
antibiotics to [----] despite a doctor’s prescription.
Paulay repeatedly questioned Van Scoy’s billing practices, alleging that Van Scoy failed to provide contemporaneous billing and engaged in block billing that
lacked sufficient detail.
Opposing Paulay’s arguments, Voisin asserted,
among other things: (1) that the Consent Order contained the correct case number regarding the District
of Columbia case involving Tatyana and Forrestine
Paulay; (2) that the case still pending before the
District of Columbia neither beared on Paulay’s access
to the children nor concerned the parties’ minor children; and (3) that Paulay’s uninvited actions regarding
the Oregon summer camp necessitated Van Scoy’s
intervention.
A hearing on Van Scoy’s petition for attorney’s
fees was held on January 6, 2010. The circuit court
considered the parties’ outstanding bills, the alleged
issues in billing, and Van Scoy’s representation of [----]
and [-----]. Van Scoy submitted a copy of the parties’
outstanding bills to the court, attesting to their necessity and reasonableness. Thereafter, she indicated that
her first bill was submitted to the parties with a corresponding explanation of the division of her fees in
February 2008. She indicated that the initial bill covered all instances requiring her intervention from
March 2007 through January 2008; “[a]nd, from that
point forward, [Voisin and Paulay] received bills on a
monthly basis.” When asked by the court why she
chose to submit the first bill in a manner different from
the proceeding bills, Van Scoy explained that she
wanted to evaluate the parties’ situation in a manner
that best benefitted [----] and [-----]. Specifically, she
clarified:
. . . Based on how the [C]onsent
[O]rder was set up . . . , I could
determine how to divide the fees
among the parties[.] [B]ecause of
the [parties’] history[,] everybody was
quite anxious about that . . . . [W]hat I
tried to do in the first year [was] to try
to get a handle on everything[ ] [and]

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

figure out how best to try to deal with
everybody[.] I kept sharing, during
that time period, I really thought the
bills should just be split until we
got a better sense of each person’s,
how we worked, and what was the
best way to deal with the issues
regarding the boys.
(emphasis added). Van Scoy further indicated that
although Voisin was initially unhappy with the arrangement, she understood the reasoning behind the decision, noting that it was in the best interest of [-----] and
[-----]. Indeed, Van Scoy billed Voisin and Paulay in
equal amounts for the majority of the circumstances
over her two-year appointment as the best interest
attorney, explaining:
. . . [E]ven if [Paulay] asked the question first, or [Voisin] asked the question first, if I believe[d] it truly had to
do with the boys’ best interest on
working together with their parents
and what was needed in both
households to make it best for
them, even if I thought somebody
probably was being a little more
difficult than they should, more
often than not I split it.
. . . My concern was making sure that
[sic] did I think it benefit[t]ed, was it a
genuine issue, was it something that
really needed to be resolved. And,
even if one gave me more information, if I thought it benefit[t]ed the
boys, I still did a 50/50 . . . .
(emphasis added). Thereafter, the parties presented
argument and testimony regarding many of the conflicts the par ties’ had endured since entr y of the
Consent Order, as observed supra.
The circuit cour t issued a memorandum and
order terminating Van Scoy as the best interest attorney and granting in part her petition for attorney fees
on June 7, 2010. Specifically, the court concluded that
Van Scoy had breached the Consent Order’s provisions by engaging in conduct that was inconsistent
with her responsibilities. The court found that Van Scoy
had violated the Consent Order by allocating fees on
what she believed best benefitted [----] and [-----], not
a determination of who necessitated or caused her
intervention.
In addition, the circuit court took issue with Van
Scoy’s assertion that she would file an injunction to
prohibit Paulay from instituting a legal claim against
the summer camp in Oregon, concluding that she
favored Voisin. The court further expressed its confusion in Van Scoy’s assessment of the District of

Columbia case. It did not believe that the apology
among the parties was, in fact, predicated on the
District of Columbia Case being dismissed. In sum, the
circuit court concluded that Van Scoy’s intervention
was, in most instances, arbitrary, capricious, and
unnecessary, believing that the parties were capable
of making decisions in [----] and [------] best interest
without her assistance. Moreover, the court found Van
Scoy’s allocation of her attorney’s fees ambiguous,
arbitrary, and untimely, believing that several entries
lacked sufficient detail.
Van Scoy petitioned the Sixth Judicial Circuit for
in banc review on July 25, 2010, and submitted a brief
in support of her petition the following day. After considering the parties’ memoranda of law and argument
of counsel, the in banc panel vacated the circuit
court’s judgment and awarded Van Scoy $39,312.90,
which was the entirety of Paulay’s outstanding balance, on January 21, 2011. 12 Paulay noted a timely
appeal to this Court.
Additional facts shall be provided infra as necessary to resolve the issues.
II.
STANDARD OF REVIEW
The unique posture of this case requires a discussion of the procedural means by which it found its
way before this Court. In that regard, we observe that
Article IV, Section 22 of the Maryland Constitution outlines the authority of the eight trial judicial circuits to
conduct an in banc review. Specifically, Article IV,
Section 22 provides:
Where any trial is conducted by less
than three Circuit Judges, upon the
decision or determination of any point,
or question, by the Court, it shall be
competent to the party, against whom
the ruling or decision is made, upon
motion, to have the point, or question
reserved for the consideration of three
Judges of the Circuit, who shall constitute a court in banc for such purpose; and the motion for such reservation shall be entered of record, during the sitting at which such decision
may be made; and the procedure for
appeals to the Circuit Court in banc
shall be as provided by the Maryland
Rules. [13] The decision of the said
Court in banc shall be the effective
decision in the premises, and conclusive, as against the party at whose
motion said points, or questions were
reserved; but such decision in banc
shall not preclude the right of Appeal
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by an adverse party who did not seek
in banc review, in those cases, civil or
criminal, in which appeal to the Court
of Special Appeals may be allowed by
Law. The right of having questions
reserved shall not, however, apply to
trials of Appeals from judgments of
the District Cour t, nor to criminal
cases below the grade of felony,
except when the punishment is confinement in Penitentiar y; and this
Section shall be subject to such provisions as may hereafter be made by
Law.
MD. CONST. art. IV, § 22 (amended 2006).
When ruling on a judgment of the circuit court,
an in banc panel serves as an appellate tribunal that
reviews final judgments. See Estep v. Estep, 285 Md.
416, 421 (1979). See also Azar v. Adams, 117 Md.
App. 426, 429 (1997) (“The in banc panel sits to review
the findings of the trial court and, as such, sits in an
appellate capacity.”) (emphasis in original). A party
seeking in banc review does so as an alternative to
noting an appeal with this Court. See Bd. of Licensing
Comm’rs of Montgomery Cnty. v. Haberline, 320 Md.
399, 406 (1990) (citations omitted). Therefore, when
encountering an appeal from an in banc panel, this
Court reviews the case in the same manner as the in
banc panel. See Bienkowski v. Brooks, 386 Md. 516,
554 (2005), superseded in par t by constitutional
amendment, MD. CONST. art. IV, § 22 (amended 2006).
It is the circuit court’s interpretation of the Consent
Order that we review, not the in banc decision.
In that regard, we observe that a consent order is
an agreement entered into by its parties that maintains
the same attributes of a contract and is subject to the
same general rules of contract interpretation. See
Long v. State, 371 Md. 72, 82 (2002) ( Chernick v.
Chernick, 327 Md. 470, 478 (1992)). Therefore, an
interpretation of a consent order’s provisions is subject
to de novo review. See Clancy v. King, 405 Md. 541,
556–57 (2008). See also United Serv’s Automobile
Assoc. v. Riley, 393 Md. 55, 79 (2006); Towson Univ. v.
Conte, 384 Md. 68, 78 (2004); Langston v. Langston,
366 Md. 490, 506 (2001); Wells v. Chevy Chase Bank,
363 Md. 232, 250 (2001); Auction Reps. v. Ashton, 354
Md. 333, 340 (1999); Calomiris v. Woods, 353 Md. 425,
434–35 (1999).
III.
DISCUSSION
Before this Court, Paulay avers that the Court In
Banc for the Sixth Judicial Circuit erred in reversing
the decision of the circuit court for four reasons. First,
he contends that the in banc panel should be reversed
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because the circuit court’s findings that Van Scoy
materially breached her duties under the Consent
Order by failing to act in the childrens’ best interest
and by wrongfully allocating the majority her attorney
fee’s equally, were correct. Second, he asserts that the
circuit cour t was correct in finding that Van Scoy
breached the implied covenant of good faith and fair
dealing by failing to carry out her mandated fiduciary
duties “by acting arbitrarily, irrationally, and with blatant
bias in favor of . . . Voisin.” Third, he argues that the circuit court’s determination that “Van Scoy’s invoices
were, by and large, not sufficiently clear to support an
award of fees” and that she failed to meet “her burden
of showing that the requested fees were reasonable,
and not arbitrary[,]” was equally correct. Fourth, Paulay
insists that “[t]he in banc panel did not apply the proper standard in reviewing the trial court’s opinion, substituted its own judgment, and ignored the law cited by
the trial court.” We are unpersuaded by Paulay’s arguments and explain, infra.
(A) THE CIRCUIT COURT’S CONCLUSION
T H AT V A N S C OY “PAT E N T LY A N D
MATERIALLY BREACHED” THE PROVISIONS
OF THE ORDER IS CLEARLY ERRONEOUS.
In its seventy-five page memorandum and order
of June 7, 2010, the circuit court concluded that Van
Scoy had “patently and materially breached the agreement she reached with [Voisin and Paulay] as embodied in the Consent Order[ ]” for several reasons.
Among those reasons, the circuit court repeatedly
relied on provisions within the following provisions of
the parties’ Consent Order of March 12, 2007:
ORDERED, that [Van Scoy] shall
continue as the Best Interest Attorney
for the minor children. [Paulay] shall
pay $20,000 to the BIA to be applied
to her outstanding bill and the remainder to be retained by her and utilized
to pay for outstanding therapists bills
for the minor children. Going forward
the Best Interest Attorney’s fees shall
be paid by the Party necessitating the
intervention of the BIA as determined
by the BIA. The Best Interest Attorney
shall remain until further Order of this
Cour t or mutual agreement of the
Parties. The Best Interest Attorney
shall meet with the Par ties as she
deems necessary and appropriate.
The Best Interest Attorney shall work
with the children’s therapists to
ensure that the best interest of each
minor child is being met. In addition[,]
the Best Interest Attorney shall contact the children’s therapists as she
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deems necessary in an effort to manage any conflict, diffuse any conflict
and avoid any conflict. If necessary,
the Best Interest Attorney can arrange
for joint discussions among the children’s therapists, and it is further
***
ORDERED, That [Paulay],
Tatyana . . . , and Forrestine . . . shall
apologize to the children and [Voisin].
Their apology shall be without excuse,
qualification or justification. They shall
not blame others and/or [Voisin]. They
will assure the minor children that
they would never be angry with them
for sharing this type of behavior or
other fears or concer ns. They will
stress to the minor children the importance of trusting their therapist, and it
is further
ORDERED, that the above referenced apology shall be shared with
[Voisin] immediately in an environment arranged by the Best Interest
Attorney. The apology to the minor
children will be arranged by the Best
Interest Attorney in consultation with
each child’s therapist. The BIA in consultation with the children’s therapists
shall determine the content of the
apology and the date, and location of
such apology[,] and it is further
***
ORDERED, that the current
case in the Superior Cour t for the
District of Columbia, entitled Voisin v.
Paulay, Case No. 05-DR 3432, shall
be DISMISSED, WITH PREJUDICE
within 30 Days of the execution by the
Par ties of a general release of all
claims and potential counterclaims
that may exist between them, and the
above referenced apology, and it is
further
***
ORDERED[,] that neither Party
shall initiate any litigation concerning
the minor children without the prior
approval and authorization of the BIA,
or until they have participated in three
mediation sessions with her in an
attempt to resolve the issue.
Based on these provisions, the circuit cour t
found that Van Scoy had violated the clear and unambiguous language of the consent order by allocating

fees on what she believed best benefitted [----] and
[-----], and not a determination based on which party
caused her intervention. Second, the circuit court took
issue with Van Scoy’s assertion that she would file an
injunction to prohibit Paulay from instituting a legal
claim against the summer camp in Oregon. The court
believed that Van Scoy wrongfully favored Voisin. While
the circuit court acknowledged that Van Scoy had
intervened the parties’ contentions in good faith, it ultimately concluded that Van Scoy’s intervention was, in
most instances, arbitrary, capricious, and unnecessary,
believing that the parties maintained the capacity to
act in [----] and [-----] best interest. We disagree.
As acknowledged, supra, a consent order is an
agreement entered into by its parties that maintains
the same attributes of a contract and is subject to the
same general rules of contract interpretation. See
Long v. State, 371 Md. 72, 82 (2002) ( Chernick v.
Chernick, 327 Md. 470, 478 (1992)). Therefore, an
analysis of a breach-of-contract claim based upon the
theory of material breach or substantial performance
must begin with a determination of the contract’s
terms. 15 Samuel Williston, A Treatise on the Law of
Contracts § 44:54 at 228 (4th ed. 2000).
In construing a contract, we look first to the particular language of the contract, “examin[ing] the contract as a whole, in order to determine the intention of
the par ties.” Janusz v. Gilliam, 404 Md. 524, 540
(2008) (quoting Moscarillo v. Prof’l Risk Mgmt. Serv.,
Inc., 398 Md. 529, 540 (2007). We use “an objective
approach to contract inter pretation, according to
which, unless a contract’s language is ambiguous, we
give effect to that language as written without concern
for the subjective intent of the parties at the time of formation.” Ocean Petroleum Co., Inc. v. Yanek, 416 Md.
74, 86 (2010) (citing Cochran v. Norkumas, 398 Md. 1,
16 (2007)). “This undertaking requires us to restrict our
inquiry to the four corners of the agreement, and
ascribe to the contract’s language its customary, ordinary, and accepted meaning.” Id. (internal quotations
and citations omitted).
Where the language of a contract, considered in
the light of its subject matter, and its objective purpose, is clear and free of ambiguity, its construction
and legal effect are accordingly questions of law for
the court to determine. Della Ratta, Inc. v. Am. Better
Cmty Developers, Inc., 38 Md. App. 119 (1977) (citations omitted). In such a case, “[t]he court, as a matter
of law, will then interpret that language according to
what a reasonable person in the position of the parties
would have thought it meant.” Id. (citing Billmyre v.
Sacred Heart Hospital of Sisters of Charity, 273 Md.
638 (1975), and Orkin v. Jacobson, 274 Md. 124
(1975)). If, however, there is doubt or uncertainty as to
a term’s meaning and it is fairly susceptible to more
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than one equally reasonable interpretation, the language is ambiguous, id. at 128, and requires the court
to examine the character of the contract, its purpose,
and the facts and circumstances of the parties at that
time of execution. Janusz, 404 Md. at 540 (quoting
Moscarillo, 398 Md. at 540 (quoting Litz v. State Farm
Fire & Cas. Co., 346 Md. 217, 224–25 (1997)).
In the present case, the circuit court found Van
Scoy’s actions throughout her two year appointment
contravened the contract’s unambiguous directive that
“[g]oing forward the [b]est [i]nterest [a]ttorney’s fees
shall be paid by the [p]arty necessitating the intervention of the [best interest attorney] as determined
by the [best interest attorney].” (emphasis added). We
do not believe that the words “the party necessitating
the intervention” were so clear and unambiguous as to
conclude that Van Scoy’s billing practices violated
court mandate or that she “patently and materially
beached the agreement she reached with the parties
as embodied in the Consent Order.” Simply because
“the party necessitating the intervention,” however, was
or can be interpreted as “the party that caused a conflict to arise between Voisin and Paulay” or as “the
par ty that aler ted Van Scoy to a conflict that had
arisen between Voisin and Paulay,” it does not necessarily follow that it must be so interpreted, or that parties to a contract so intended when they used those
words. Even assuming arguendo that the parties to the
Consent Order intended such a meaning in those
words, the circuit court was decidedly wrong in presupposing that either one or the other, but not both, of
the parties could be allocated a portion of Van Scoy’s
attorney’s fees. In a highly contested case such as
this, one party is never completely wrong and one
party is never completely correct. The fact that Paulay
did not agree with Van Scoy’s method of allocating her
attorney’s fees, a matter subject to her discretion, does
not mean that she violated or breached her duties
under the Consent Order.
Nevertheless, Paulay avers that Van Scoy materially breached her duties as best interest attorney
under the Consent Order because Van Scoy’s intervention was, in most instances, arbitrary, capricious,
and unnecessary. But “[t]o contend after the fact that a
different strategy should have been employed is
resorting to the infallibility of hindsight.” Fishow v.
Simpson, 55 Md. App. 312, 317 (1983). Even if Van
Scoy had partially breached the Consent Order, “‘[i]t is
not every partial failure to comply with the terms of a
contract by one party which will entitle the other party
to abandon the contract at once. In order to justify an
abandonment of it and of the property remedy growing
out of it, the failure of the opposite party must be a
total one — the object of the contract must have been
defeated or rendered unattainable by his misconduct
or default. . . .’” Speed v. Bailey, 153 Md. 655, 660
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(1927) (quoting 6 R.C.L. 926–27). Stated differently,
the breach must go to the very root of the contract or
must be related to matters which would render the performance of the rest of the contract a thing of different
substance than what was originally intended. Traylor v.
Grafton, 273 Md. 649, 687 (1975).
To be sure, “‘[t]he doctrine of substantial performance is intended to protect the right to compensation
of those who have performed in all material and substantive particulars, so that their right to compensation
may not be forfeited by reason of mere technical, inadvertent, or unimportant omissions or defects.” Williston,
supra, A Treatise on the Law of Contracts § 44:52, at
220–21. Writing on behalf of this Court in Della Ratta,
Inc. v. American Better Community Developers, Inc.,
Judge Moylan, explained that
[t]he substantial performance
doctr ine or iginates in the area of
dependent promises where the performance by one party is a constructive
condition precedent to recovery. The
doctrine . . . provides that where a
contract is made for an agreed
exchange of two performances, one of
which is to be rendered first, substantial performance, rather than strict
exact or literal performance, by the
first party of the terms of the contract
is sufficient to entitle the par ty to
recover on it. The doctrine is thus
intended to prevent unjust enrichment. It is intended to prevent the
inequality of one party obtaining the
benefit of performance, although not
strictly in accordance with the terms
of the contract, with no obligation in
return. The courts, therefore, will allow
recover y under the contract, less
allowance for deviations, where a
party, in good faith, has substantially
performed his [or her] obligation.
38 Md. App. at 134 (citations omitted).
In determining whether performance was substantial or the failure was material, the following considerations are significant: “(a) the extent to which the
injured party will be deprived of the benefit which he
reasonably expected”; “(b) the extent to which the
injured party can be adequately compensated for the
part of that benefit of which he will be deprived”; “(c)
the extent to which the party failing to perform or to
offer to perform will suffer forfeiture”; “(d) the likelihood
that the party failing to perform or to offer to perform
will cure his failure, taking account of all the circumstances including any reasonable assurances”; and
“(e) the extent to which the behavior of the party failing
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to perform or to offer to perform comports with standards of good faith and fair dealing.” Restatement
(Second) of Contracts § 241 (1981).
In the instant case, however, we need not decide
whether Van Scoy substantially performed under the
terms of the Consent Order. We conclude that she fully
performed. Van Scoy successfully worked with Voisin
and Paulay for years and helped them resolve numerous disputes. She performed these tasks while keeping in mind the primary duty of her appointment — furthering the best interest of her two clients:[----] and
[-----].
In addition, Van Scoy arduously called for the
enforcement of numerous provisions within the
Consent Order when either parties’ deviation concerned the best interest of [----] and [-----]. Van Scoy
cautioned the parties from discussing their contentions
with their two children. Notwithstanding Dr. Campbell’s
refusal to mediate the parties’ contentions absent satisfaction of Paulay’s debt, Van Scoy endeavored to
address the parties’ desires to use Dr. Campbell in
resolving the parties’ contentions regarding the boys’
extracurricular activities. Moreover, allegations of
demonstrated favoritism for Voisin regarding the incidents arising out of [------] summer camp injury, [------]
absence from a tae kwon do belt competition to complete schoolwork, and both boys’ medical care and
treatment patently overlooks other provisions of the
Consent Order that provided Voisin with sole legal custody of [-----] and [----] and further prohibited Paulay’s
interference with the childrens’ medical care and treatment:
ORDERED, that [Voisin] shall
continue to have sole legal custody
[of] the minor children of the Parties,
[------] . . . and [-------] . . . , and it is
further
ORDERED, that [Voisin] shall
keep [Paulay] informed of any significant events and decisions in the children’s lives and that [Paulay] shall
have full access to all medical and
education records pertaining to the
children. [Paulay] shall not cancel or
interfere with any medical appointments of the minor children, and it is
further
***
ORDERED[,] that neither Party
shall initiate any litigation concerning
the minor children without the prior
approval and authorization of the BIA,
or until they have participated in three
mediation sessions with her in an
attempt to resolve the issue.

Indeed, Van Scoy’s allegedly inconsistent intervention
and agreement with Voisin were neither inconsistent
nor indicative of bias. Van Scoy was abiding by the
specific terms of the Consent Order. Accordingly, the
circuit cour t’s finding that Van Scoy “patently and
materially breached” her duties under the Consent
Order was clearly erroneous.
(B) VAN SCOY’S ATTORNEY’S FEES WERE REASONABLE
AND COMPENSABLE.
Paulay next contends that the circuit court correctly reduced the requested amount of attorney’s fees
because Van Scoy “failed to provide bills that reasonably specified the work performed, failed to specify the
time spent on individuals tasks, failed to prove that the
work was necessary, failed to prove that the fees were
reasonable, and failed to submit her invoices in a timely manner.” Thus, he argues that the in banc panel
erroneously reversed the decision of the circuit court.
We disagree.
When a contract indicates that an award for
attorney’s fees is warranted, a court must “examine the
fee request for reasonableness, even in the absence of
a contractual term specifying that the fees be reasonable.” Maryland Rule of Professional Conduct 1.5
speaks directly to this analysis and provides:
(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable
amount for expenses. The factors to
be considered in determining the reasonableness of the fee include the following:
(1) the time and labor required,
the novelty and difficulty of the questions involved, and the skill requisite
to perform the legal services properly;
(2) the likelihood, if apparent to
the client, that the acceptance of the
particular employment will preclude
other employment of the lawyer;
(3) the fee customarily charged
in the locality for similar legal services;
(4) the amount involved and the
results obtained;
(5) the time limitations imposed
by the client or by the circumstances;
(6) the nature and length of the
professional relationship with the
client;
(7) the experience, reputation,
and ability of the lawyer or lawyers
performing the services; and
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(8) whether the fee is fixed or
contingent.
Md. Rule 16-812, MLRPC 1.5. As observed, supra Part
I & Part III(A), the record demonstrates that Van Scoy’s
intervention and allocation of the resulting attorney’s
fees were not arbitrary, capricious, and unnecessary
instances. Further, it is indisputable that Van Scoy rendered the requisite services pursuant to the Consent
Order.
Nonetheless, Paulay asserts that there were several entries in Van Scoy’s billing statements that lacked
sufficient detail. To be sure “[i]t goes without saying
that attorneys who bill on a time basis should make
their billing as detailed as reasonably possible, so that
the client, and any other person who might be called
upon to pay the bill, will know with some precision
what services have been performed.” Diamond Point
Plaza Ltd. P’ship v. Wells Fargo Bank, N.A., 400 Md.
718, 760 (2007). Such reasonableness is determined
on a case-by-case basis. We shall therefore address
Van Scoy’s billing statements below.
In the March 7, 2007 billing statement, there was
an entry titled “case work regarding settlement.” The
April 11, 2007 billing statement also had four of the
same entries. These entries suggest that there were
ongoing settlement negotiations. Admittedly, there
could have been more detail in the description of services, but we believe that such an entry sufficiently
describes the services rendered. In the July 5, 2007
billing statement, there was an entry titled, “Case work
regarding DC case . . . .” The parties were involved in
multiple cases in the District of Columbia. However,
within the context of time, the parties should be aware
which case was being addressed. Furthermore, in the
October 9, 2007 billing statement, there were four
entries that either stated “Case work — Winter Break ,”
“Case work regarding Winter Break,” or “Case work
regarding Winter Break; School schedule.” Again, the
parties should have been able to determine that the
services rendered were associated with winter break.
The same could be said for the entries entitled “Case
work — Yom Kippur” and “Case work regarding Yom
Kippur” in the October 9, 2007 billing statement.
In the November 6, 2007 billing statement, there
were three entries that either stated “Case work
regarding Friday access” or “Case work regarding
Friday transportation.” Van Scoy could have provided
the date at issue or a brief description of the situation.
Nevertheless, we believe that there was sufficient
detail to indicate there was an issue regarding a Friday
visitation. In addition, in the same billing statement,
there was an entry titled “Case work regarding Order,”
and a similar entry titled “Case work regarding Current
Order” in the January 6, 2008 billing statement, that
we consider vague but sufficient. We presume that the
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par ties knew that the order referenced was the
Consent Order. Furthermore, in the January 6, 2008
statement, there are entries titled “Case work regarding Thursday” that the par ties presumably knew
involved a conflict concerning visitation.
In the January 29, 2008 billing statement, there
were several entries that sufficiently described that
Van Scoy was rendering services concerning a motion
to compel. The entries were: “Case work regarding
Response to Motion to Compel,” “File Motion to
C o mp e l a n d Sa n cti o n s a t C i rcu i t C o u r t for
Montgomery County,” “Review [Van Scoy’s] response
to Motion to Compel and for Sanctions,” “To Circuit
Court for copy of docket entries,” and “Case work
regarding [Voisin’s] response to Motion to Compel.”
In the February 26, 2008 billing statement, there
were entries titled “Case work regarding trip transportation . . .” and “Case work regarding ski weekend;
[Voisin’s] arrangements . . . .” The date of the ski weekend could have been provided, or the issue could have
been succinctly described. However, we believe that
the parties would have been aware of the issue within
the context of the timing of the billing statement. The
“Case work regarding communication” and “Case work
regarding open issues” entries, which were in the
same statement, are somewhat unclear, but the other
entries within the statement, and Van Scoy’s testimony,
provided context for these entries. Finally, in the same
statement, we believe that there could have been a
brief description of the situation that necessitated the
following entries: “Case work regarding emergency;
telephone conference with [Voisin]; telephone conference with Palmer; telephone conference with Goldberg
office; deliver pleadings to Goldberg; Draft e-mails;
telephone conference with [Paulay]; Draft Pleadings;
Attend Emergency Hearing; telephone conference with
children; telephone conference with Vivian; Case work
regarding x-ray . . . .;” and “Assist [Van Scoy] with
Emergency Motion; Call to assignment desk; Draft
Certification; Draft/Review Emergency Motion; Copy
exhibits; File Emergency Motion/walk through
Emergency Hearing before Judge Ann Harrington . . . .”
Nevertheless, Van Scoy’s testimony, and the email
records, suggest that the parties had sufficient knowledge regarding the entries.
The March 25, 2008 statement contained two
entries titled, “Case work regarding Tuesday/Thursday
switch . . . ,” which in our opinion, sufficiently notified
the parties that the issue concerned visitation issues.
Van Scoy probably could have described the situation,
but it was apparent that there was an issue concerning
visitation. In the April 29, 2008 billing statement, there
was an entr y titled, “Case wor k regarding TKD
Tournament.” That the entry sufficiently indicated that
Van Scoy was rendering services associated with a
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tae kwon do tournament. Even though the use of
“TKD” as shorthand could be confusing, we believe
that the parties were aware that “TKD” meant tae kwon
do. Furthermore, in the same billing statement, we
believe that the parties would be aware that “Case
work on Contempt” and “Telephone conference with
Rabbi Seidel” would, respectively, be associated with
one of the parties being in contempt of the Consent
Order and [----] bar mitzvah.
In the May 27, 2008 billing statement, we believe
that Van Scoy’s testimony explained the following
entry: “Case work regarding open issues.” She testified
that these issues concerned [------] bar mitzvah and litigation in the District of Columbia. In the June 24,
2008, the words alone of the following entries sufficiently notified the parties about the pending issues:
“Case work regarding vacation/summer schedule” and
“Case work regarding therapy.” Furthermore, in the
same statement, the entries “Case work on Summer”
and “Case work regarding Summer/Vacation schedule”
sufficiently described the work associated with summer schedules.
At first blush, the “Case work regarding emergency” entries in the August 1, 2008 billing statement
do not appear sufficient. However, there are entries
that follow that give context to the meaning. One of
those entries is “Case work – [Van Scoy’s] Motion for
Emergency Relief in the best interest of the minor children, [------] and [-------] Paulay, regarding 2008 vacation scheduling and summer camp.” Because of those
entries, the subsequent entries regarding the emergency hearing and the consent order must be considered sufficient. Furthermore, in the same statement,
we also believe that there was sufficient description of
the entries associated with [-------] injury, because the
parties would not assume the services concerned
another issue. In addition, we recognize that the entry
titled “Case work regarding [----]” could have been
more detailed, but the parties presumably would have
been able to determine that the work corresponded
with the issues concerning [-------] injury. Lastly, Van
Scoy could have provided more detail regarding the
entr y titled, “Case wor k regarding [Paulay’s]
Vacation/Weekend,” in the same statement. However,
the parties should have been able to ascertain the
nature of the entry based on the description.
In the August 26, 2008 billing statement, even
though we are unsure whether the entry titled, “Case
work regarding Camp,” concerned [-------] injury at the
summer camp, or [------] remaining at the summer
camp, the two were related, and the parties should be
aware of the issues based on the entry. In the October
3, 2008 billing statement, there were entries titled,
“Case work regarding Motions,” “Case work – Motions,”
or “Case work – Pleadings.” The subsequent entries –

“Hearing Preparation,” “Finalize Pleading,” “attend
Emergency Hearing,” “Case work regarding Consent
Order,” or “Review Line/Motion – Rubin” are associated
with the abovementioned motion. Van Scoy explained
that these entries concerned the enforcement of a
consent order the parties entered into regarding medical treatment. The parties would have known this from
their participation in the case. Moreover, in the same
statement, the entries associated with “Case work –
Motion for Mental Health Evaluation . . .” were sufficiently detailed, considering that a reasonable person
would know that Van Scoy was performing services to
address a request for a mental health evaluation. The
same could be said for the following entry in the same
statement: “Case work – [Van Scoy] Motion to Enforce
Terms of Consent Order Dated March 12, 2007.”
In the November 4, 2008 and November 25,
2008 billing statements, there are several of these
entries: “Case work on Motions,” “Case work — [Van
Scoy] Opposition to [Paulay’s] [Motion] to Reconsider;
review and alter,” “Case work — [Van Scoy] Opposition
to [Paulay’s] Motion to Reconsider Revise and Alter
and Amend the Order entered on 9/15/08 and
Attached as Exhibit “A”,” “Case work — [Van Scoy]
Opposition to Motion to Alter; Amend,” “Case work
regarding reply,” “Case work — Revisions to [Van
Scoy] Opposition,” “Case work — Corrections to [Van
Scoy] Opposition to [Paulay’s] Motion to Alter/Amend,”
or “File [Van Scoy] Opposition in Circuit Court.” The
parties, in our opinion, should have been aware that
the entries concerned the issue of seeking medical
treatment. Furthermore, in the November 25, 2008
billing statement, there were multiple entries titled,
“Case work regarding [--------] surgery” or “Case work
regarding surgery.” The parties should not have mistaken the services associated with these because
there was only one major surgery during the pendency
of this case.
In the December 30, 2008 billing statement, the
entries titled “Case work regarding Emergency Room
visit” and “Case work regarding Emergency Room
visit, [----].” suggest that Van Scoy performed services
regarding an emergency room visit. Obviously, more
information could have been provided. However, we
believe that the parties were aware of the services
associated with the entries. Furthermore, in the same
statement, we believe that the following entry was sufficiently detailed: “Case work regarding field trip.” The
entry does not indicate whether the field trip was for
[----] or for [-----], but the context of the entry should
have sufficiently notified the parents about the issue.
In the December 30, 2008 and February 3, 2009
statements, we believe that the entries concerning the
motion for protective order were sufficiently detailed.
Furthermore, in the February 3, 2009 billing statement,
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we believe the parties would were aware of the issues
regarding the following entry: “Case work regarding
[-----] ski race,” “Case work — ski weekend,” “Case
work regarding [----] and strep,”“Review e-mail; draft
e-mail; [----] weekend with [Paulay],” and “Case work
regarding Vacation.” In addition, in the March 3, 2009
billing statement, there was an entry titled, “Case work
regarding Depositions.” A reasonable person could not
determine whether Van Scoy attended a deposition or
was preparing for a deposition. However, that, in our
opinion, is not necessary to be sufficiently detailed.
The same could be said for the following entry in the
March 31, 2009 billing statement: “Attend Deposition.”
Lastly, we believe that the entry titled, “Case work
regarding boy’s schedule (switching),” in the May 31,
2009 billing statement, sufficiently indicated a visitation issue.
“A precise allocation is not always practicable[.]”
Diamond Point, 400 Md. at 760. Nor is it “reasonable to
expect the lawyer to have in tow an industrial engineer
with a stop watch to measure how much time was
devoted to one claim or another.” Id. Therefore, we do
not believe these entries should preclude Van Scoy
from receiving attorney’s fees and accordingly affirm
the Court In Banc for the Sixth Judicial Circuit.
JUDGMENT OF THE COURT IN BANC
FOR THE SIXTH JUDICIAL CIRCUIT IS
AFFIRMED. COSTS TO BE PAID BY
APPELLANT.

FOOTNOTES
1. Section 1-202 of the Family Law Ar ticle, entitled,
“Appointment of counsel for minor[,]” outlines the appointment of a best interest attorney and specifically provides:
(a) In general. – In an action in which custody, visitation rights, or the amount of
support of a minor child is contested, the
court may:
(1) (i) appoint a lawyer who shall
serve as a child advocate attorney to represent the minor child and who may not
represent any party to the action; or
(ii) appoint a lawyer who shall
serve as best interest attorney to represent the minor child and who may not represent any party to the action; and
(2) impose counsel fees against one
or more parties to the action.
(b) Standard of care. – A lawyer appointed
under this section shall exercise ordinary
care and diligence in the representation of
a minor child.
Md. Code (1984, 2012 Repl. Vol.), § 1-202 of the Family Law
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Article (emphasis in original).
2. Voisin satisfied her outstanding balance of $1,266.72 prior
to the hearing of January 6, 2010.
3. The Sixth Judicial Circuit is comprised of Frederick and
Montgomery Counties. This particular in banc panel was
composed of three judges from the Circuit Cour t for
Montgomery County.
4. For a discussion of Article IV, Section 22 of the Maryland
Constitution, see Part II, infra.
5. Maryland Rule 2-551, entitled, “IN BANC REVIEW[,]” in
pertinent part, provides:
(a) Generally. When review by a court in
banc is per mitted by the Mar yland
Constitution, a party may have a judgment
or determination of any point or question
reviewed by the court in banc by filing a
notice for in banc review . . . . Upon the filing of the notice, the Circuit Administrative
Judge shall designate three judges of the
circuit, other than the judge who tried the
action, to sit in banc.
(b) Time for Filing. Except as otherwise
provided in this section, the notice for in
banc review shall be filed within ten days
after entry of judgment. When a timely
motion is filed pursuant to Rule 2-532, 2533, or 2-534, the notice for in banc review
shall be filed within ten days after entry of
an order denying a motion pursuant to
Rule 2-533 or disposing of a motion pursuant to Rule 2-532 or 2-534. A notice for
in banc review filed before the disposition
of any of these motions that was timely
filed shall have no effect, and a new notice
for in banc review must be filed within the
time specified in this action.
Md. Rule 2-551 (emphasis in original).
6. See note 2, supra.
7. In his brief, Paulay presents the following issues before
this Court:
1. Whether a Best Interest Attorney who
mater ially breaches a Consent Order
under which she is appointed may nevertheless recover her claimed fees in toto;
2. Whether professional standards of attorney billing apply to a Best Interest
Attorney, and if so, whether . . . Van Scoy
adhered to those standards; and
3. Whether fees claimed by a Best Interest
Attorney are “reasonable” and compensable when the wor k was found to be
unnecessar y, intr usive, and severely
biased.
8. Voisin filed her complaint for absolute divorce in the Circuit
Court for Montgomery County on December 3, 1998.
9. The use of the term “guardian ad litem,” in connection with
the appointment of an attorney for a child has since been
repudiated by the Court of Appeals in Fox v. Wills, 390 Md.
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620 (2006).
10. Tatyana Paulay (“Tatyana”) and Forrestine Paulay
(“Forrestine”) are Paulay’s second wife and mother, respectively.
11.“Malaria is a disease caused by a parasite that is transmitted to humans by the bite of an infected Anopheles mosquito. These mosquitoes are present in the tropics and subtropics in almost every country.” See Malaria (“ Malaria I”),
http://www.hopkinsmedicine.org/healthlibrary/conditions/adult
/infectious_diseases/malaria_85,P00635 (last visited June
12, 2013). See also Malaria (“Malaria II”), http://www.mayoclinic.com/health/malaria/DS00475/METHOD=print (last visited June 12, 2010) It is the most deadly tropical disease.
Malaria I, supra. Symptoms of the disease include the following: fever, chills, headache, muscle ache, malaise, nausea,
vomiting, diarrhea, and coughing. Id. These symptoms ordinarily manifest from seven to thirty days after the mosquito
bite. Id. “However, some types of malaria parasites can lie
dormant in [a person’s] body for months, or even years.”
Malaria II, supra.
12. Van Scoy raised no contentions regarding Voisin’s outstanding balance because Voisin had satisfied her debt.
Consequently, the issue was not addressed by the court in
banc. See note 2, supra.
13. See note 5, supra.
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Ed. note: Unreported opinions of the states courts of
appeal are neither precedent nor persuasive authority. Rule
8-114. Unofficial publication of an unreported opinion
does not alter the force of that rule. See Nicholson v.
Yamaha Motor Co., 80 Md. App. 695, 566 A.2d 135 (1989).
Headnotes are not from the courts but are added by the editors. Page numbers are from slip opinions.

Divorce: appellate attorneys’fees: required considerations

Richard S. Sternberg
v.
Sheryl S. Sternberg
No. 0403, September Term, 2012
Argued Before: Graeff, Berger, Salmon, James P. (Ret’d,
Specially Assigned), JJ.
Opinion by Salmon, J.
Filed: July 10, 2013. Unreported.
In awarding attorneys’ fees to defray the costs of
defending an appeal, the trial court clearly considered
1) the financial resources of both parties, 2) the financial needs of both parties, and 3) whether there was
substantial justification for prosecuting or defending
the proceeding; and, under the circumstances, it was
not an abuse of discretion to rely on information about
the parties’ resources already in the file.
Richard Ster nberg (“Richard”) and Sher yl
Sternberg (“Sheryl”) were married in August, 1984.
The two separated in September, 2009. Three children
were born of the marriage, one of whom is still a
minor.
In February, 2010, Sheryl filed a complaint in the
Circuit Court for Montgomery County in which she
asked the court to grant her: 1) child support, 2) a
monetary award, 3) child custody, 4) attorney’s fees,
and 5) an absolute divorce based on Richard’s adultery. Richard filed a counter-complaint and the matter
was heard on the merits in a four-day trial commencing on June 20, 2011. The matter was taken under
advisement and on September 26, 2011, the trial
judge, the Honorable Mary Beth McCormick, granted
Sher yl a judgment of absolute divorce based on
Richard’s adultery. Among other things, the cour t
ordered Richard to pay Sheryl a monetary award in the
amount of $28,500, child support in the amount of
$1,706 per month and $70,000 to help Sheryl pay her
attorney’s fees. The judgment of absolute divorce was
accompanied by a twenty-page opinion in which Judge
McCormick explained her reasons for granting the
divorce and ordering Richard to make the payments
just mentioned. Richard filed a timely appeal to this
cour t on October 4, 2011. A panel of this cour t
affirmed Judge McCormick’s judgment in all respects.

See Sternberg v. Sternberg, September Term, 2011,
No. 1612 (unreported) filed, January 7, 2013 (hereinafter “the first appeal”).
Meanwhile, about four months after the first
appeal was filed, on February 9, 2012, Sheryl filed a
motion asking the circuit court to order that Richard
pay her $25,000, which was the amount she believed
she would have to pay in attorney’s fees to defend
against Richard’s first appeal. Richard, on February
24, 2012, filed an opposition to Sheryl’s motion for
appellate attorney’s fees. On the same date, he also
filed a separate motion asking the court to award him
attorney’s fees. On March 13, 2012, Sheryl filed a
reply to Richard’s opposition to her motion for attorney’s fees. Neither Sheryl or Richard asked for a hearing on the pending motions for attorney’s fees, but on
March 19, 2012, the administrative judge for
Montgomery County signed a scheduling order setting
March 14, 2012 as the date for the court to have a
hearing on the motions for attorney’s fees. That same
scheduling order also set August 14, 2012 as the date
the court would hear two other pending motions, i.e.,
Richard’s motion to modify child support and Sheryl’s
motion to enforce the provisions of the judgment of
absolute divorce signed on September 28, 2011.
On April 3, 2012, the clerk of the Montgomery
County Circuit Court filed an order, signed by the
Honorable Michael D. Mason, which read, in material
part, as follows:
Upon consideration of Plaintiff’s
Motion for Appellate Attorney’s Fees,
and any opposition thereto, the same
having been read and considered, it
is, by the Circuit Cour t for
Montgomery County, Maryland, this
28th day of March, 2012,
ORDERED, that the Plaintiff ’s
Motion for Appellate Attorney’s Fees
be, and is hereby GRANTED; and it is
further,
ORDERED, that the Defendant
shall pay to Plaintiff advanced attorney’s fees for the prosecution of the
appeal in the amount of Fifteen
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Thousand Dollars ($15,000), which
amount shall be paid to the Plaintiff
within thirty (30) days of the entry of
this Order; and it is further,
Also on April 3, 2012, the Clerk filed a separate
order, also signed by Judge Mason, denying Richard’s
motion for appellate attorney’s fees. Richard filed the
subject appeal on May 3, 2012, in which he raises one
question:
Did the trial court err in awarding
advanced appellate attorney’s fees
without considering the necessary
statutory factors?
We shall hold that the cour t did not err. The
record is clear that Judge Mason did consider the necessary statutory factors before making a $15,000
award to Sheryl to help her pay her appellate attorney’s fees.
I.
Paragraph nine of Sheryl’s motion for attorney’s
fees reads as follows:
An award of attorney’s fees in
this matter is governed by Md. Code
Ann., Family Law Article §§ 7-107(b),
8-214(b) and 12-103(a), all of which
provide that the court may award reasonable and necessary expenses to
parties in divorce, divorce property
disposition, and child support actions,
including counsel fees and costs.
Among the exhibits that were before Judge
Mason when he ruled on Sheryl’s request for attorney’s fees was a copy of Judge McCormick’s twenty
page memorandum opinion that was filed on
September 26, 2011 (hereinafter “Exhibit “A”). Exhibit
“B” was the judgment of absolute divorce also signed
on September 26, 2011. The civil appeal information
form that Richard’s counsel filed with this court in
regard to the first appeal was attached to Sheryl’s
motion as Exhibit “C”. Finally, she attached as Exhibit
“D” an affidavit, signed by one of her attorneys, in
which the affiant estimates that the approximate cost
of defending Richard’s appeal would be $25,000.
Richard filed a timely opposition to Sheryl’s
motion for attorney’s fees in which he accurately sets
forth the three statutory factors that the court must
consider when it decides whether to grant attorney’s
fees. See Maryland Code (2012 Repl. Vol.), Family
Law Ar ticle (“FL”) §§ 7-107(b), 8-214(b), and 12103(a). Richard said, in paragraph one of his opposition:
The awarding of attorney’s fees is
governed by Md. Code Ann., Fam.
Law §§ 7-107, 8-214, and 12-103 in
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the cases of divorce, disposition of
property, and child support respectively. Each of the above provisions
requires the court to consider, (1) the
financial resources of both parties, (2)
the financial needs of both parties;
and (3) whether there was substantial
justification for prosecuting or defending the proceeding. Upon review of
the above factors, the Court can then
determine if an award of attorney’s
fees is appropriate.
In paragraph three, he also stated:
Defendant submits as Exhibit “A” his
2009 and 2010 Federal tax retur n
reflecting an adjusted gross income of
$16,168 for 2009 and $5,946 for
2010. As Defendant has maintained
throughout the proceedings, his
income has been greatly reduced during the current economic recession, a
fact supported and reflected in his tax
filings.
Sheryl, in her motion, and Richard in his opposition, discuss, in detail, all three statutory factors.
In regards to the first factor (financial resources
of the parties), Sheryl relied on Exhibit A, which was
Judge McCormick’s memorandum opinion entered on
September 26, 2011 in which Judge McCormick analyzed, in great detail, the resources of both of the parties. For our purposes, it is unnecessary to state, in
detail, what those resources were. Suffice it to say,
however, the financial resources of both parties were
substantial.
Judge McCormick, after giving a thorough explanation in her written opinion, expressed the view that
Richard had been untruthful in his testimony regarding
the income that he had earned since the parties separated in 2009. Judge McCormick found that as of the
time of the hearing (June, 2011), Sheryl’s income as a
physical therapist was holding steady at approximately
$5,729 per month and that Richard currently earned at
least $120,000 per annum (net) from his law practice.
Richard’s opposition to the motion for attorney’s
fees, filed on February 24, 2012, was supported by
copies of Richard’s 2009 and 2010 Federal income tax
retur ns and a document showing that, effective
December 1, 2011, Richard had obtained health insurance through the Maryland Health Insurance Plan - a
p l a n fo r l ow i n co me i n d i vi d u a l s w h o re si de in
Maryland. The 2009 and 2010 Federal tax returns filed
with Richard’s opposition, were also exhibits at the trial
presided over by Judge McCormick. Nevertheless,
Judge McCormick expressed the belief in her memorandum opinion that Richard earned far more per year
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than the amount shown on his tax returns.
On March 19, 2012, when Sheryl filed her reply
to Richard’s opposition she, once again, discussed all
three statutory factors that a judge is required to consider before making an attorney’s fee award.
II.
Standard of review.
In a case such as the one sub judice, “. . . the
trial court is vested with wide discretion in deciding
whether to award counsel fees and if so, in what
amount.” Malin v. Mininberg, 153 Md. App. 358, 435436 (2003). Although that discretion is subject to
appellate review, an appellate court will not disturb an
attorney’s fee award unless the exercise of discretion
was arbitrary or clearly wrong. Id. at 436.
Before making an award of attorney’s fees, it is
mandatory that the court consider three statutory factors, namely: 1) the financial resources of both parties,
2) the financial needs of both parties; and 3) whether
there was substantial justification for prosecuting or
defending the proceeding. Petrini v. Petrini , 336 Md.
453, 468 (1994). To demonstrate that he (or she) has
considered the three statutory factors, the trial judge
does not have to recite any “magical words”. Beck v.
Beck, 112 Md. App. 197, 212 (1996).
In his brief, Richard does not contend that Judge
Mason failed to appropriately balance the three statutory factors. Nor does he contend that the fees awarded were unreasonable. Instead, he argues as follows:
Richard respectfully requests
that this Cour t vacate the lower
court[’]s June 27, 2013 judgment and
correct the error of that court for the
following reason. Maryland statute
requires that certain factors be considered when the trial court is considering an award of attorney’s fees in a
domestic relations matter. The trial
court here failed to consider the factors before awarding Sheryl advanced
appellate attorney’s fees; a legal error.
This Court may remedy the legal error
of the lower cour t by vacating the
decision granting Sheryl appellate
attorney’s fees.
To support his argument that Judge Mason did
not consider the three statutory factors, Richard also
asserts:
In this divorce case, the trial
cour t awarded Sher yl advanced
appellate attorney’s fees without the
benefit of a hearing, contrary to the
expectations of the parties, and without the current financial information of

either Richard or Sheryl. Furthermore,
there was no opinion issued giving an
indication that the trial judge considered the required statutory factors.
See generally , Docket Entries. The
above strongly indicates that the trial
court failed to consider the required
statutory factors in its award of attorney’s fees; a legal error and grounds
for reversal.
See Carroll, 320 Md. at 177. The present situation is analogous to that
considered by the Maryland Court of
Ap p e a l s i n Carroll County v.
Edelmann, a domestic relations case
in which attorney’s fees were at issue.
Carroll County v. Edelmann, 320 Md.
155 (Md. 1990).
(Reference to record extract omitted).
The Carroll County v. Edelmann case is inapposite. In Edelmann , a best interest attor ney was
appointed to represent the interest of a minor child in a
case initially filed by the Carroll County Department of
Social Services [DSS] to increase the amount of child
support the father [ Edelmann ] was then paying. 320
Md. at 155. The minor child’s mother then filed an
action to terminate the father’s parental rights. The
mother’s petition was later treated by the Court of
Appeals as a “separate action” consolidated with the
complaint for an increase of child support. Id. at 165.
During the proceedings, the trial judge appointed
Ralph Uebersax, Esquire to represent the interest of
the child. Id. at 161, 177. Subsequently, Mr. Uebersax
filed a petition for attorney’s fees. The trial judge, without a hearing, and without giving any reasons, granted
the petition and ordered DSS to pay Mr. Uebersax
attorney’s fees in the amount of $1,200. Id. at 163.
DSS appealed, and the attorney fee award was vacated by the Court of Appeals. Id. at 177. Judge Wilner,
speaking for the court, said:
Normally, when a court appoints
counsel for a child and assesses the
cost against a party to the action, that
assessment will not be disturbed on
appeal unless the appellate cour t
finds that it constituted an abuse of
discretion. Lopez v. Lopez, 206 Md.
509, 520–21, 112 A.2d 466, 471
(1955). Section 12–103(b) requires
the court, in exercising its discretion,
to consider the financial status of the
parties, the needs of the parties, and
whether there was substantial justification for bringing or defending the
proceeding. Quite apar t from the
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statute, those would be the factors
that a court would have to consider in
any event.
There is no indication in this
record that the court considered any
of those factors; as we indicated, the
order setting and assessing the fee
was entered without the benefit of a
hearing and without any evidence as
to David's financial status. We shall
therefore remand this aspect of the
case as well for further proceedings.
In deter mining who shall pay Mr.
Uebersax's fee, the court will have to
consider DSS's substantial justification for bringing the initial action and
defending against the unwarranted
attempt by Bonnie and David to terminate David's parental obligations as
well as the financial circumstances of
the respective parties.
Sheryl argues that the Edelmann case is distinguishable from the subject case because here the
record shows that Judge Mason did consider all three
factors. Sheryl points out, correctly, that in both her
motion for attorney’s fees and in Richard’s opposition
to the motion, the parties provided the court with “copious” material germane only to the three statutory factors.
We agree with Sher yl in this regard. Judge
Mason made clear in the first twenty words of the
order that he signed that he did consider the three
statutory factors. To reiterate, he said “upon consideration of Plaintiff’s Motion for Appellate Attorney’s Fees
and any opposition thereto, the same having been
read and considered . . . .” If Sheryl’s motion for attorney’s fees and Richard’s opposition were in fact considered, Judge Mason could not have failed to consider the three statutory factors because the exclusive
focus of both the motion and the opposition was on
those factors. This is important because a judge is presumed to have performed his or her duties effectively.
See State v. Woodward, 337 Md. 510, 526 (1995). In
his brief, Richard points to nothing in the record that
would rebut the aforementioned presumption.
We turn next to consider the portion of Richard’s
brief in which he complains that the motion for attorney’s fees was decided without a hearing, even though
both he and his ex- wife expected [because of the
scheduling order] that there would be a hearing on
August 12, 2012. This argument, at least conceivably,
might be read to suggest that under such circumstances, the failure to conduct a hearing prior to signing the order warrants a reversal. But at oral argument,
appellant’s attorney specifically disavowed any such
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implied suggestion and said that he did not contend
that the motion could be legitimately decided without a
hearing. The aforementioned concession was wellfounded. See Md. Rule 2-311(f). (“A party desiring a
hearing on a motion . . . shall request the hearing in
the motion or response under the heading ‘Request for
hearing.’”). As previously stated, neither Sheryl nor
Richard asked for a hearing.
Richard also complains that Judge Mason decided the motion, “without current financial information as
to either Richard or Sheryl.” Judge Mason did not
abuse his discretion in deciding the attorney’s fees
issue on the material already in the file. Most importantly, Judge Mason had before him Judge
McCormick’s twenty page opinion that dealt, in large
part, with the financial circumstances of each of the
parties. Nothing in the motion or opposition suggests
that anything material [concerning financial circumstances] had happened between the date of Judge
McCor mick’s memorandum opinion and the date
Judge Mason awarded counsel fees.1
For the reasons set for th above, we reject
Richard’s argument that the attorney’s fees award
should be vacated.
JUDGMENT AFFIRMED; COSTS TO
BE PAID BY APPELLANT.

FOOTNOTE
1. Significantly, in his opposition to Sheryl’s motion for attorney’s fees, Richard did not claim that his income had
declined since the date of Judge McCormick’s memorandum
opinion. Instead, in an effort to show that he was presently
impoverished, he relied on tax returns that Judge McCormick
had already considered but did not credit.
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Child support: paternity determination: full faith and credit

Montgomery County Office of
Child Support Enforcement, et al.
v.
Ainul Faruqui
No. 1619, September Term, 2012
Argued Before: Graeff, Berger, Salmon, James P. (Ret’d,
Specially Assigned), JJ.
Opinion by Salmon, J.
Filed: July 10, 2013. Unreported.
The circuit court improperly dismissed a Uniform
Support Petition on the grounds that the child’s mother was married to another man when the child was
born, both because the presumption of legitimacy is
rebuttable in Maryland and because a New Jersey
court, in the mother’s divorce action, conclusively
determined that her husband was not the father of the
child.
Ainul Far uqui (“Far uqui”) is a resident of
Bethesda, Montgomery County, Maryland. Kelly Casey
and her 15 year old daughter, Janette A. (hereinafter
“Janette”) live in Columbus, Franklin County, Ohio.
On May 16, 2012, at the request of the Child
Support Enforcement Agency of Franklin County, Ohio,
the Montgomer y County Office of Child Suppor t
Enforcement (“MCOCSE”) filed a Uniform Support
Petition pursuant to the Uniform Interstate Family
Suppor t Act. The petition, which was filed in
Montgomery County, Maryland, sought to establish
that Faruqui is the father of Janette. The petition also
sought to establish Faruqui’s child support obligations.
Faruqui filed an answer to the petition on July 8, 2012
and, six days later, filed a motion to dismiss the petition.
The dismissal motion was heard on September
14, 2012. On that same date, the Circuit Court for
Montgomery County dismissed the support petition.
This timely appeal followed, in which MCOCSE raises
two questions phrased as follows:
1. Did the trial court err in granting Mr.
Fa r u qui’s mot ion t o dismiss th e
Unifor m Suppor t Petition, which
alleges that Mr. Faruqui is the child’s

biological father, on the erroneous
assumption that the mother’s ex-husband, whose paternity was disestabl i sh e d i n a N ew Je rsey e n r olled
divorce judgment, remains the presumed father?
2. In the alternative, did the circuit
cour t err when it dismissed the
Unifor m Suppor t Petition on the
pleadings without allowing the introduction of any evidence or without
conducting a best interest analysis?
For the reasons set forth below, we shall hold
that the court erred when it dismissed the child support petition.
I.
A. Background
The MCOCSE filed the petition in this case on
behalf of Kelly Casey pursuant to the Mar yland
Uniform Interstate Family Support Act, which is codified in Maryland Code (2012 Repl. Vol.), Family Law
Article (“FL”) Sections 10-301-359.
FL, § 10-319 authorizes a child support enforcement agency, such as the MCOCSE, to provide services, upon request, to a person such as Kelly Casey,
who lives out of state and who wishes to sue a
Maryland resident in order to establish paternity and
obtain child support.
FL, § 10-323 provides:
(a) Contents. – In a proceeding under
this subtitle, a plaintiff seeking to
establish a support order, to determine parentage, or to register and
modify a suppor t order of another
state must file a complaint. Unless
otherwise ordered under § 10-324 of
this subtitle, the complaint or accompanying documents must provide, so
far as known, the name, residential
address, and Social Security numbers
of the obligor and the obligee or the
parent and alleged parent, and the
name, sex, residential address, Social
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Security number, and date of birth of
each child for whose benefit support
is sought or whose parentage is to be
determined. Unless filed at the time of
registration, the complaint must be
accompanied by a copy of any support order known to have been issued
by another tribunal. The complaint
may include any other information that
may assist in locating or identifying
the defendant.
(b) Claim. – The complaint must specify the relief sought. The complaint
and accompanying documents must
conform substantially with the requirements imposed by the forms mandated by federal law for use in cases filed
by a support enforcement agency.
FL § 10-315 provides:
Except as otherwise provided in
this subtitle, a responding tribunal of
this State shall:
(1) apply the procedural and
substantive law generally applicable to similar proceedings originating in this State and may exercise
all powers and provide all remedies
available in those proceedings; and
(2) determine the duty of suppor t and the amount payable in
accordance with the law and support guidelines of this State.
(Emphasis added).
If a person who lived in Maryland had brought an
action similar to the one brought on behalf of Kelly
Casey, the applicable statute of limitations would be
that set forth in FL,
§ 5-1006, which provides:
(a) Child’s eighteenth bir thday. –
Except as otherwise provided in subsection (d) of this section, a proceeding to establish paternity of a child
under this subtitle may be begun at
any tine before the child’s eighteenth
birthday.
(b) Complaint during pregnancy. – A
paternity proceeding under this subtitle may be begun during pregnancy.
(c) Out-of-state conception or birth. –
A complaint under this subtitle is not
barred because the child born out of
wedlock was conceived or born outside this State.
(d) Dependent child’s twenty-first
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birthday. – A proceeding to establish
paternity of a child who is dependent
on a parent because of a mental or
physical infirmity may be begun at any
time before the child’s twenty-first
birthday.
FL, § 10-315 when read in conjunction with FL,
5-1006 clearly required that the court, in this case,
apply the statute of limitations provision set forth in FL,
§ 5-1006.
B. The Complaint
The complaint filed by the MCOCSE fully complied with the requirements (quoted above) set forth FL
§ 10-323. Attached to the complaint was an affidavit
that was signed by Ms. Casey and some exhibits. The
complaint, together with the attached exhibits, showed
that Ms. Casey married one Mushtag Ahmed on March
20, 1997. About three months later, on June 22, 1997,
Ms. Casey, in Columbus, Ohio, gave birth to a daughter named Janette. On Janette’s birth certificate, a
copy of which was attached to the complaint, Mr.
Ahmed is listed as the child’s father.
Mr. Ahmed and Ms. Casey were divorced, by a
judgment entered by the Superior Court for Ocean
County New Jersey, on August 21, 2000. The divorce
was granted to Ms. Casey from Mr. Ahmed on the
grounds of “extreme cruelty.” A true-test copy of the
judgment of absolute divorce was attached to the petition filed in this case. The true-test copy shows, on its
face, that Ms. Casey and Mr. Ahmed, appeared before
the court pro-se . Although the final judgment was
drafted by Ms. Casey, the Superior Court Judge that
handled the matter, the Honorable Sheldon R.
Franklin, struck out several typed provisions in the
draft presented to him by Ms. Casey. Judge Franklin
then made several hand written changes, which he initialed.
The first twenty-five words of the final judgment,
as originally drafted, read as follows. “This matter coming on to be heard in the presence of Kelly Nadine
Ahmed, Plaintiff Pro-se, and (illegible) appearing for
the Defendant . . . .” (Emphasis added). Judge Franklin
struck the words that we have underlined and instead
of the illegible word inser ted the words “the
Defendant.” Therefore, as modified, the beginning lines
of the judgment of absolute divorce read as follows:
This matter coming on to be heard in the presence of
Ke l l y N a d e e n Ah me d , p l a i n ti ff pro-se , and the
Defendant appearing . . . . The second relevant change
was made on the second page of the judgment in the
paragraph that read “ORDERED and ADJUDGED that
the Plaintiff shall have custody of the child(ren) to wit,
Janette Hoda Ahmed [,] born June 22, 1997.” After that
sentence, Judge Franklin inserted the following sen-
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tence: “Janette is not the child of the Defendant.”
The last two paragraphs of the judgment, as
drafted by Ms. Casey, read:
O RDERED and ADJUDGED
Defendant shall dismiss all rights concerning Janette. Defendant shall not
have contact with child and in turn will
not pay any support to the Plaintiff. He
married me when I was five months
pregnant and he and I know that he is
not the blood father.
O RDERED and ADJUDGED
Plaintiff will get the apartment inspected by Paradise Club Apartments on
the date before the court hearing and
show proof of the inspections. In turn,
Plaintiff will not be responsible for any
damages done to the apartment afterwards.
Judge Franklin scratched out all the words that we
have underlined and initialed each of the scratch-outs.
The petition filed in the subject case alleged that
Faruqui is Janette’s father. The complaint asserts that
Ms. Casey told Mr. Faruqui, as well as welfare officials,
that Mr. Faruqui was Janette’s father. She fur ther
alleged that when she told Faruqui that he was the
father, the latter offered to pay for an abortion or for
associated medical expenses. She also alleged that
there were witnesses who could verify that she and
Faruqui had a relationship. In the affidavit attached to
the petition, Ms. Casey admits that besides Faruqui,
she had sexual relations with one Ahmad Aloseh,
address unknown, “during the time 30 days before or
30 days after the child was conceived.”
According to the petition, Ms. Casey, a college
student, has no source of income except for a Social
Security disability payment of $736.60 per month;
Janette receives $698.00 a month in supplemental
security income (SSI) and both Ms. Casey and her
daughter receive State medicaid benefits in Ohio.
C. Faruqui’s Motion to Dismiss
Maryland Code (2011 Rep. Vol.) Estates and
Trusts Article § 1-206 provides that: “(A) A child born
or conceived during a marriage is presumed to be the
legitimate child of both spouses . . . .” In his motion to
dismiss, Faruqui stressed that the portion of section 1206(a) just quoted was applicable. He emphasizes the
fact that Mushtag Ahmed, the man to whom Ms. Casey
was married when Janette was born, is presumed to
be Janette’s father. Faruqui further maintains that the
aforementioned presumption was not undermined or
weakened by the statement in the New Jersey divorce
decree that stated that Mr. Ahmed was not Janette’s
father. In that regard, Mr. Faruqui asserted:

There are so many cross outs in
. . . [the New Jersey] Decree that
unless a transcript of the proceedings
can be obtained, the Decree looks
suspect. It would appear that the
Petitioner wrote the Divorce Decree
herself but then the Court crossed
out sections of the Decree that it
disagreed with.
That the presumption that the
putative father is not the father of
the minor child should be established by paternity and not by
Petitioner . . .
That the minor child should be
d e cl a re d to b e th e ch i l d ’s ( s ic )
Putative father (sic), Mushtag Ahmed,
under Mar yland Estates and Trust
Section 1-206(a) and all paternity proceedings against the defendant dismissed.
Faruqui’s dismissal motion also relied on section
3111.03(A)(1) of the Ohio Code, which, insofar as here
pertinent, contains the same presumption as that set
forth in section 1-206(a), of the Estates & Trust Article.
In his dismissal motion, Faruqui also argued that
“Petitioner should not be allowed to bring a paternity
action against the Defendant based on Ohio presumptive law of paternity.” Movant failed to explain, however,
why the existence of the presumption would allow a
court to dismiss the petition. Notably, Faruqui did not
argue, or even suggest, that the presumption was irrebuttable.
Faruqui, in his motion to dismiss, also claimed
that the petition should be dismissed on the basis that
it was barred by the statute of limitations and/or laches
because Janette’s mother did not file suit until Janette
was 15 years old. Finally, movant alleged that the petition failed to state a cause of action because, purportedly, “[t]he Petitioner in stating that there may be two
fathers, fails to state a claim upon which relief may be
granted.”
D. Hearing on Motion to Dismiss
At the hearing, counsel for MCOCSE argued that
the New Jersey order should be given full faith and
credit by the cour t and that the Circuit Cour t for
Montgomery County should not “go behind the reasoning or wording of the order.” Impliedly, counsel for
MCOCSE contended that the presumption of paternity
set forth in the Estates & Trust Article was rebutted by
the judgment signed by the Superior Court of the State
of New Jersey, County of Ocean.
Counsel for Mr. Faruqui commenced his argument by pointing out that Ms. Casey had said in her
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interrogatory answers that the order signed by Judge
Franklin was prepared by her and that the Circuit
Court Judge made the various cross outs. Counsel
argued the New Jersey order should not be given full
faith and credit, viz:
There was no DNA testing done. Like
I said, this is based on her divorce in
2000, because she got married in
1997. It was based on extreme cruelty. So it could be — I don’t know what
the Court thought. You know, maybe
the Court ordered that he not have
any visitation, that he not pay child
support, that he have nothing to do
with the child.
Faruqui’s counsel next argued, as he had in his
motion to dismiss, that there existed under both Ohio
and Maryland law a presumption that Ms. Casey’s former husband was the father of Janette.
The remaining part of defense counsel’s argument concerned whether it was fair to establish paternity and obtain a judgment for child support when Ms.
Casey had waited fifteen years before filing suit.
The motions judge granted the motion to dismiss
on two grounds. First, the judge said that he would not
give the New Jersey judgment full faith and credit insofar as the New Jersey court decreed that Mr. Ahmed
was not Janette’s father because the New Jersey judgment did not arise out of “a paternity case.” The judge
explained:
I mean, if it had been a paternity case
and there is evidence put on about
paternity, then I would agree with Mr.
Koonz [counsel for MCOCSE] that,
that would be entitled to full faith and
credit.
So the full faith and credit is that the
parties were divorced and Maryland
will give full faith and credit to the fact
that they are divorced. If they want to
get remarried in Maryland, they can
get remarried in Maryland to somebody else or to, back, I guess, to
themselves if they wanted to, because
they are legally divorced.
So I don’t think the full faith and credit
argument applies to the pater nity,
because paternity was not an issue in
the divorce case.
No explanation was given as to how the court
arrived at the conclusion that paternity was not an
issue in the divorce case filed in New Jersey. Nor did
the court explain why it was incumbent on a plaintiff
who opposed a motion to dismiss to produce “evidence.”
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The second reason given for granting the motion
to dismiss was based on the case of Mulligan v.
Corbett, 426 Md. 670 (2012). The motions judge read
Mulligan to mean that in the light of the presumption
set forth in the Estates & Trust Article, the court could
not “order a paternity blood test even as a matter of
discretion in a case such as the one sub judice. The
motions judge worded his decision as follows:
I think [Mulligan] was decided in May
of this year. And like I said, there was
a dissent that sort of talks about, well,
you know, you got to look at these
statutes and try to figure out what the
intent of the legislature is and that
sort of thing. But the majority is, the
Court cannot order a paternity blood
test, as a matter of discretion, where
you have — I mean, obviously, the
facts are different. But it’s an analogous situation, in terms of where a
child is born during the course of the
marriage.
And the, I don’t know if it’s significant,
but here, of course, we have the additional factor that not only was the child
born while the parties were married,
but also that the former husband is
listed as the father on the birth certificate.
So for those reasons, I’m going to grant the
motion to dismiss.
(Emphasis added).
II. Standard of Review
In ruling on a motion to dismiss, a court must
assume the truth of the well-pleaded factual allegations of the complaint, including all reasonable inferences that may be drawn from those allegations.
Reichs Ford Rd. Joint Venture v. State Rds. Comm’n of
the State Highway Admin., 388 Md. 500, 509 (2005);
Adamson v. Corr. Med. Servs., 359 Md. 238, 246
(2000). In the end, “[d]ismissal is proper only if the
complaint would fail to provide the plaintiff with a judicial remedy.” Reichs Ford Rd., 388 Md. at 509 (citing
Bobo v. State, 346 Md. 706, 709 (1997)); see also
Allied Inv. Corp. vs. Jasen, 354 Md. 547, 555 (1999).
An appellate court, reviewing the grant of a motion to
dismiss, must analyze the court’s ruling to determine
whether the court was legally correct. See Benson v.
State, 389 Md. 615, 626 (2005); Fioretti v. Md. State
Bd. of Dental Exam’rs, 351 Md. 66, 71 (1998). As we
said in Hrehorovich v. Harbor Hosp. Ctr., Inc., 93 Md.
App. 772, 784 (1992):
“When moving to dismiss, a defendant is arguing
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that even if the pleaded facts are true, the plaintiff is
not entitled to recover under the law . . . [W]hen the
court considers the motion to dismiss, it should consider only the sufficiency of the pleading.”
III. Analysis
A. Full Faith and Credit
The MCOCSE argues that “the Circuit Cour t
improperly found that the New Jersey judgment, holding that Ms. Casey’s ex-husband is not Janette’s father,
was not entitled to full faith and credit in Maryland.”
MCOCSE relies on Article IV section 1 of the United
States Constitution, which provides in relevant part:
“Full faith and credit shall be given in each State to the
public acts, records, and judicial proceedings of every
other State.” See also 28 U.S.C. § 1738 (2003)
(“Judicial proceedings . . . shall have the same full faith
and credit in every court within the United States . . .
as they have by law or usage in the courts of such
State . . . from which they are taken.”)
In Super ior Cour t of Califor nia , County of
Stanislaus v. Ricketts, 153 Md. App. 281 (2003), Judge
Ellen Hollander, speaking for this court, said:
To comply with this constitutional
directive, “‘the judgment of a state
court should have the same credit,
validity, and effect, in ever y other
court of the United States, which it
had in the state where it was pronounced.’” Underwr iters Nat’l.
Assurance Co. v. North Carolina Life
and Accident and Health Ins.
Guaranty Assoc., 455 U.S. 691, 704,
102 S.Ct. 1357, 71 L.Ed.2d 558
(1982) (citation omitted).
Accordingly, “[a] final judgment
in one State, if rendered by a court
with adjudicatory authority over the
subject matter and persons governed
by the judgment, qualifies for recognition throughout the land.” Baker v.
General Motors Corp. 522 U.S. 222.
233. 118 S.Ct. 657, 139 L.Ed.2d 580
(1998); see also Estin v. Estin, 334
U.S. 541, 546, 68 S.Ct. 1213, 92 L.Ed.
1561 (1948); Weinburg v. JohnsManville Sales Corp., 299 Md. 225,
234, 472 A.2d 22 (1984) (“The object
of [the Full] Faith and Credit Clause
is] to give such judgments, full faith
and credit; . . . to attribute to them,
positive and absolute verity, so that
they cannot be contradicted, or the
truth of them denied, any more than in
the State where they originated.’”)

(citation omitted); Rentals Unlimited,
Inc. v. Administrator, Motor Vehicle
Administration. 286 Md. 104, 111, 405
A.2d 744 (1979); Miles v. Stovall, 132
Md. App. 71, 78, 750 A.2d 729 (2000).
(“The purpose of the Full Faith and
Credit Clause is to promote uniformity
among states.”)
In Sherrer v. Sherrer, 334 U.S. 343,
355, 68 S.Ct. 1087, 92 L.Ed. 1429
(1948), the Supreme Court elucidated
the concept, stating: “The full faith and
credit clause is one of the provisions
incorporated into the Constitution by
its framers for the purpose of transforming an aggregation of independent, sovereign States into a nation.”
And, as the Supreme Court said in
Milwaukee County v. M.E. White Co.,
296 U.S. 268, 277, 56 S.Ct. 229, 80
L.Ed. 220 (1935), the clause served to
alter
the status of the several states
as independent foreign sovereignties, each free to ignore
obligations and created under
the laws or by the judicial proceedings of the others, and . . .
make[s] them integral parts of a
single nation throughout which a
remedy upon a just obligation
might be demanded as of right,
irrespective of the state of its origin.
Later in the Ricketts opinion, Judge Hollander
stated:
Nevertheless, there are limitations on the principles of full faith and
credit, consistent with “the basic
structure of our Nation as a union of
States. . . .” Imperial Hotel, Inc. v. Bell
Atlantic Tri-Con Leasing Corp., 91 Md.
App. 266, 270, 603 A.2d 1371 (1992).
“Chief among those limitations is the
caveat . . . that a “judgment of a court
in one State is conclusive upon the
merits in a court in another State only
if the court in the first State had power
to pass on the merits — had jurisdiction, that is, to render the judgment.’”
Underwriters , 455 U.S. at 704, 102
S.Ct. 1357 (citation omitted).
Of significance here, in order to
obtain full faith and credit, the proceedings of another state must satisfy
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“the minimum procedural requirements of the Fourteenth Amendment’s
D u e P r o c e ss Clause.” Kremer v.
Chemical Construction Cor p., 456
U.S. 461, 481, 102 S. Ct. 1883, 72 L.
Ed. 2d 6 (1996). In Durfee v. Duke ,
375 U.S. 106, 111, 84 S. Ct. 242, 11
L.Ed.2d 186 (1963), the Supreme
Cour t addressed the limits on one
state’s power to enforce a judgment
obtained in another state, stating:
[W]hile it is established that a
court in one State, when asked to give
effect to the judgment of a court in
another State, may constitutionally
inquire into the foreign court’s jurisdiction to render that judgment, the modern decisions of this Court have carefully delineated the permissible scope
of such inquiry. From these decisions
there emerges the general rule that a
judgment is entitled to full faith and
credit–even as to questions of jurisd i c ti o n – w h en t he second cour t ’s
inquiry discloses that those questions
have been fully and fairly litigated and
finally decided in the court which rendered the original judgment.
Id. at 328.
In his brief, appellant relies on the following
quote from Durfee v. Duke, 375 U.S. 106, 110-11
(1963):
In support of this position, the respondent relies upon the many decisions
of this Court which have held that a
judgment of a court in one State is
conclusive upon the merits in a court
in another State only if the court in the
first State had power to pass on the
merits — had jurisdiction, that is, to
render the judgment. As Mr. Justice
Bradley stated the doctrine in the
l e a d i n g c a se of Thompson v.
Whitman, 18 Wall. 457, “we think it
clear that the jurisdiction of the court
by which a judgment is rendered in
any State may be questioned in a collateral proceeding in another State,
notwithstanding the provision of the
fourth article of the Constitution and
the law of 1790, and notwithstanding
the averment contained in the record
of the judgment itself.” 18 Wall., at
469. The principle has been restated
and applied in a variety of contexts.

106

AUGUST

2013

However, while it is established that a
court in one State, when asked to give
effect to the judgment of a court in
another State, may constitutionally
inquire into the foreign court’s jurisdiction to render that judgment, the modern decisions of this Court have carefully delineated the permissible scope
of such an inquiry. From these decisions there emerges the general rule
that a judgment is entitled to full faith
and credit — even as to questions of
j u r i sd i cti o n — w h e n th e se co n d
court’s inquiry discloses that those
questions have been fully and fairly litigated and finally decided in the court
which rendered the original judgment.
(Footnotes omitted).
Relying upon the Durfee case, appellee argues
that with “respect to the paternity issue, the only information exists regarding any record of the issue being
fully and fairly litigated is a single hand-written sentence added to a typed order that primarily pertains to
divorce.” Preliminarily, it should be noted that the
Durfee case does not stand for the principle evidently
espoused by appellant that in order for a foreign judgment to be recognized in Maryland, there must be
proof that every issue decided by the foreign court
must have been “fully and fairly litigated.” Instead, the
Durfee decision concerns questions of jurisdiction. As
to questions involving jurisdiction, the court that is
asked to give full faith and credit to an out-of-state
judgment is allowed to question whether the jurisdictional issues were fully and fairly litigated in the foreign
court. In the case sub judice, as far as is shown by this
limited record, the New Jersey Court evidently had
personal jurisdiction over the parties because Ms.
Casey and Mr. Ahmed both appeared before the court
and nothing suggests that the New Jersey court did
not have subject matter jurisdiction.
Appellant also argues that the motions judge was
correct when he ruled that the “underlying issue in the
New Jersey case was for (sic) divorce, not paternity.”
There are several problems with this argument. First,
for full faith and credit purposes, it could not possibly
matter what the order “pr imar ily per tain[ed] to.”
Second, nothing in the record supports the implied
argument that the issue of paternity was not properly
before the New Jersey court.
Appellant also argues that full faith and credit
should not be given to the New Jersey judgment
because the MCOCSE failed to produce “any record,
explanation, or justification as to why a parent’s constitutional rights are being terminated in a divorce order,
without any proof that due process was given.” This
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argument misses the mark in several respects. First of
all, the argument loses sight of the fact that the
motions judge was called upon to rule on a motion to
dismiss. Because the exclusive focus of such a motion
is whether the complaint of the non-moving par ty
states a cause of action, the MCOCSE, in opposing
the motion, had no reason to produce the “record,
explanation, or justification” that appellee claims was
needed.
Appellee also argues: “[t]here is every indication
that the New Jersey decree was one-sided and prepared by the wife, and no indication that the husband
in Ohio had notice, opportunity to contest, or due
process with respect to the issue of paternity.” In a
related argument, appellee says “due process is wanting with respect to Mr. Ahmed’s paternity rights, furthering the proposition that the trial judge did not err in
deciding that the statement [“Janette is not the child of
the Defendant.”] was not entitled to Full Faith and
Credit in Maryland.”
In McKay v. Paulson, 211 Md. 90, 95 (1956), the
Court of Appeals said that a foreign divorce decree
“must be presumed to be valid and given full faith and
credit” “until it is declared to be invalid by a competent
court.” (Citations omitted). See also Miles v. Stovall,
132 Md. App. 71, 78 (2000); ( “A sister State’s judicial
finding of fact, as well as conclusions of law, must be
afforded full faith and credit in Maryland, unless and
until judicially impeached”). As things now stand, nothing in the record impeaches the New Jersey judgment.
The judgment shows, on its face, that Mr. Ahmed was
present at the judicial proceeding at which Janette was
determined not to be his child. This is shown in the first
sentence of the judgment entered by the New Jersey
Cour t that states that the defendant [Mr. Ahmed]
appeared at the proceeding. Thus, we disagree with
appellee’s assertion that there is “no indication that the
husband in Ohio had notice, opportunity to defend, or
due process with respect to the issue of paternity.”
In summar y, none of reasons given by the
motions judge or by appellee in his appeal brief, provides a valid basis for not giving full faith and credit to
the factual findings by the New Jersey Court that Mr.
Ahmed was not Janette’s father. That being said, however, it is important to note that there are some narrow
exceptions to the rule that full faith and credit must be
given to a judgment of a sister State. See Miles, supra,
132 Md. App. 79-80. See also Restatement (2d.) of
Conflicts of Law, Section 103. If appellee can prove
that a valid exception exists, then on remand, he is
free to attempt to prove the applicability of an exception.1
B. The Rebuttable Presumption
The MCOCSE argues that “[e]ven assuming, for

purposes of discussion only, that Mr. Ahmed’s paternity was not conclusively disestablished in New Jersey,
the trial court also erred in treating the presumption
that a child born during a marriage is a child of the
marriage as if it is a conclusive presumption.” Appellee
does not take issue with the fact that the presumption
set forth in section 1-206(a) of the Estates & Trusts
Article is rebuttable. Instead appellee takes issue with
the contention that the motions judge treated the presumption as irrebuttable. According to appellee, the
motions judge, based on Mulligan, supra, considered
various relevant factors and concluded that genetic
testing was not in Janette’s best interest.
Maryland law is clear that the presumption set
forth in the Estates & Trusts Article § 1-206(a) is rebuttable. Turner v. Whisted, 327 Md. 106, 113-116 (1992)
clearly established the principle that the presumption
is rebuttable. See also Miles, supra, 132 Md. App. at
81-82. One of the ways that the presumption can be
rebutted is by court ordered genetic testing.2 Id.
If a party who seeks to rebut the presumption
wishes to have a DNA blood test, and his or her opponent will not cooperate, that party may file a motion,
pursuant to Maryland Rule 2-423, to compel a DNA
test. Id. Once a motion is filed, the court has discretion
as to whether to order the blood test. Id. at 82-83. In
exercising that discretion, the court must determine
whether a test would be in the best interest of the
child. Id.
The case of Mulligan v. Corbett, which was relied
upon by the motions judge, was concerned, exclusively, with the issue of whether the trial judge abused her
discretion in denying a blood test. 426 Md. at 672.
Mulligan, unlike the case sub judice, had nothing to do
with whether a complaint stated a valid cause of
action.
In Mulligan, the Court of Appeals was called
upon to determine whether a man who claimed to be
the father of a child conceived while the mother was
married to another man, but born after the mother and
her husband divorced, had an unconditional right to
genetic testing to determine whether he was the biological father. Id. The holding in Mulligan was that “the
circuit court did not err in performing a best interest of
the child analysis when ruling on the Respondent’s
request for blood testing of a child conceived during
the marriage, where the mother and the presumptive
father raised the best interest of the child issue.”
In the case sub judice, Faruqui argues that the
motions judge, like the trial judge in the Mulligan case,
did not abuse his discretion by concluding that blood
testing in this case would not be in Janette’s best interest. That argument is without merit, for several reasons. First, the complaint should not have been dismissed unless it failed to state a cause of action. When
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deciding whether a cause of action was stated, the
judge was obliged to treat all the allegations in the
complaint as true. In the complaint, it was alleged that
appellee was the father of Janette. Moreover, the complaint fully complied with the requirements of FL § 51010. Therefore, the complaint quite clearly set forth a
valid cause of action. Under those circumstances, the
motions judge erred when he dismissed the complaint.
Second, and of great importance, because there
was no motion for a blood test filed, the motions judge
did not have the power to exercise his discretion to
determine if a blood test was in Janette’s best interest.
In other words, when a motion to dismiss a complaint
is filed, the judge who decides that motion has no right
to determine the issue of whether a blood test is, or is
not, warranted.
Lastly, the motions judge said that he was dismissing the case because the facts were analogous to
those in Mulligan. The facts, however, were in no way
analogous to those presented in Mulligan. Mulligan,
like many cases dealing with the issue of whether a
blood test should be ordered, concerned a self-proclaimed father seeking blood testing in order to delegitimize a presumptively legitimate child. Id. at 699. In
Mulligan, prior to the request for blood testing, the
child had been in an intact two-parent family that provided the child with stability, love and nourishment. Id.
Here, Janette, does not have a stable two parent family and, according to the complaint, the child subsists
on government handouts and no male wants to be her
parent. Under such circumstances, even if the issue
had been before the motions judge, which it was not,
the facts as alleged in the complaint, if true, may very
well have presented one of the situations where a
blood test would be in the child’s best interest.
Appellee also relies on the doctrine of equitable
estoppel as an additional reason why he contends that
the motions judge was correct in dismissing the complaint. In Knill v. Knill, 306 Md. 527, 534-35 (1986), the
court stated:
The definition of equitable estoppel that has been consistently applied
in Maryland is as follows:
Equitable estoppel is the effect
of the voluntary conduct of a party
whereby he is absolutely precluded
both at law and in equity, from asserting rights which might perhaps have
otherwise existed, either of property,
of contract, or of remedy, as against
another person, who has in good faith
relied upon such conduct, and has
been led thereby to change his position for the worse and who on his part
acquires some corresponding right, to
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either of property, of contract, or of
remedy.
3J. Pomeroy, Equity Jurisprudence, § 804 (5th ed.
1941), quoted in Leonard v. Save-A-Stop Services,
289 Md. 204, 211, 424 A.2d 336, 339 (1981).
Thus, equitable estoppel requires that the party
claiming the benefit of the estoppel must have been
misled to his injury and changed his position for the
worse, having believed and relied on the representations of the par ty sought to be estopped. Dahl v.
Brunswick Corp., 277 Md. 471, 356 A.2d 221, 230-31
(1976); Savonis v. Burke, 241 Md. 316, 319, 216 A.2d
521, 523 (1966). Although wrongful or unconscionable
conduct is generally an element of estoppel, an estoppel may arise even where there is no intent to mislead,
if the actions of one party cause a prejudicial change
in the conduct of the other. Bean v. Steuart Petroleum,
244 Md. 459, 224 A.2d 295 (1966); Travelers v.
Nationwide, 244 Md. 401, 224 A.2d 285 (1966); Alvey
v. Alvey, 220 Md. 571, 155 A.2d 491 (1959). Of course,
the party who relies on an estoppel has the burden of
proving the facts that create it. Doub v. Mason, 2 Md.
380, 406 (1852); First Nat. Bank v. Mayor and City
Council, 27 F.Supp. 444, 454 (D.Md.1939).
As indicated by the definition set forth
above, equitable estoppel is comprised of three basic elements: “voluntar y conduct” or representation,
reliance, and detriment. These elements are necessarily related to each
other. The voluntary conduct or representation of the party to be estopped
must give rise to the estopping party’s
reliance and, in turn, result in detriment to the estopping party. See Dahl
v. Brunswick Corp., supra; Savonis v.
Burke, supra. Clearly then, equitable
estoppel requires that the voluntary
conduct or representation constitute
the source of the estopping party’s
detriment.
In the circuit court, appellee never even mentioned the words “equitable estoppel” in his written
motion to dismiss or in his counsel’s oral argument in
support of the motion. Instead, Faruqui maintained that
the complaint was barred by laches and/or limitations.
Neither of those defenses were viable. See FL §5-106,
and by FL §10-315. Maryland, like seventeen other
states, allows a mother to bring a paternity action at
any time until the child reaches the age of 18. See
Trembow v. Schonfeld, 393 Md. 327, 343 (2006). In sixteen other states, a mother can wait until the child is
21 before bringing a paternity action. Id. at 343-44.
Thus, appellant’s paternity action is plainly not barred
by either the statute of limitations or laches.
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Evidently realizing that neither the defense of
laches or limitations barred the MCOCSE’s claim,
appellee now argues:
the doctrine of equitable estoppel bars
the mother’s stale claims at this point
i n time. Assuming arguendo th a t
Faruqui is the father, he has been
deceived and denied from participating in the first fifteen years of his
child’s life, based on the voluntary
conduct of the mother. Mr. Faruqui
has relied upon the fact that he is not
the father of the child in participating
in conduct over the last fifteen years,
which has profoundly shaped his life.
Being put on notice that he is the purported father of the child has detrimental implications, since he is now
being asked to shoulder the financial
burden of Janette’s support without
the joys of fatherhood by the same
person who affirmatively denied them
to him.
(Emphasis supplied).
Taking the factual allegations set forth in the
complaint as true, Kelly Casey did not make any factual misrepresentation to appellee that the latter relied
upon to his detriment. According to the complaint, the
only representation Ms. Casey ever made to appellee
was that he (appellee) was Janette’s father.3 We therefore reject appellee’s argument that the suit was
appropriately dismissed based on the equitable estoppel doctrine.

testing that showed that he was not Janette’s father.
3. In appellee’s answer to the complaint, he stated, under the
penalties of perjury, that he had “no recollection of the plaintiff.” If that statement is true, it is impossible to see how
appellee could ever prove that he relied to his detriment upon
anything Kelly Casey did or did not do before suit was filed.

JUDGMENT REVERSED; COSTS TO BE
PAID BY APPELLEE.

FOOTNOTES
1. Despite appellee’s extensive discussion in his brief of the
full faith and credit issue, we emphasize that our decision as
to the propriety of the Court’s granting of the motion to dismiss would not be different even if the New Jersey Court had
never ruled that Mr. Ahmed was not Janette’s father. As will
be shown, infra, the presumption that Mr. Ahmed is Janette’s
father would in no way justify dismissal of the case because
the presumption is a rebuttal one. The MCOCSE, quite obviously, was not required to rebut that presumption in response
to a motion to dismiss.
2. Court ordered DNA testing is not necessarily the exclusive
way the presumption may be rebutted. For example, it is at
least conceivable that an expert could testify in a paternity
action that, at the time of conception, the presumed father
was not capable of fathering a child. Moreover, the presumptive father [in this case Mr. Ahmed] might consent to DNA
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