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Court of Appeals dismisses Cross H.,
but hears argument a week later in a
similar case.
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New legislation expands the reporting
requirements for drug-exposed infants,
guest columnist Joan Little writes.

CSA: Agreement
to split RRA
benefits is void
A Maryland man does not have to
make payments to his ex-wife based
upon his past and future receipt of
retirement benefits under the Railroad
Retirement Act of 1974, a state appellate
court has held in a case of first impression.
The Court of Specials Appeals said
the division of so-called Tier I benefits
pursuant to a marital settlement agree-
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New technology,
new concerns

Session explores implications of A.R.T.
BY KRISTI TOUSIGNANT
Contributing writer

Assisted-reproduction technologies
like in vitro fertilization, surrogacy and
egg and sperm donation bring with
them a new array of legal questions for
family law and estate planning. The
issues — anything from making sure
children who are conceived through
such techniques share in inheritances
to deciding what should be done with
frozen embryos in the case of one partner’s death — were the topic of a seminar at the Maryland State Bar
Association’s Annual Meeting on June
14, hosted by the MSBA’s Estates and
Trusts Section.
“We are just now really starting to

ment was prohibited under the federal
law, and as a result, the Supremacy
Clause of the United States Constitution
prevented the lower court from enforcing that part of the agreement.
“We conclude that the agreement
made by [Robert B.] Dapp was void
when it was made,” the court said in its
opinion. “Therefore, the agreement was
not subject to enforcement in any manner, whether by order directly affecting
the benefits or otherwise.”
Judge W. Michel Pierson, who was
specially assigned to the appellate panel
that heard the matter, wrote the opinion. The May 1 decision reversed
Baltimore County Circuit Court Judge

discuss this with clients,” said program
chair Danielle M. Cruttenden. “It’s
been around for a while; it’s just now
in recent years come to forefront of
estate planning.”
Among other things, Cruttenden
suggests updating client intake documents to include questions about any
children born through assisted reproductive technology, and any stored
genetic material, like frozen embryos,
eggs or sperm, which are considered
property.
When creating an estate plan, attorneys should also update the definition
of “descendants” to include children
created through reproductive technolSee ASSISTED page 4

Timothy J. Martin’s April 28, 2011,
order which ordered the ex-husband to
pay his ex-wife half of his Tier-I retirement benefits.
The Dapps married in 1968, separated in 1986 and were officially divorced
on April 4, 1988. The judgment of
absolute divorce incorporated the parties’ settlement agreement, under which
Robert Dapp agreed to give Linda Dapp
half of his pension from his job at
Amtrak if she did not remarry “within
five years from the date of final
divorce.”
Linda Dapp, who did not remarry,
See RAILROAD page 2
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learned in February 2010 that her ex-husband had retired and was receiving
monthly benefits of more than $3,000
under the Railroad Retirement Act. She
filed a complaint in Baltimore County
Circuit Court seeking half of all of Robert
Dapp’s benefits.
The circuit judge agreed, and ordered
Robert Dapp to make the payments.
He appealed, arguing that his ex-wife
was entitled only to one-half of the ‘marital
portion’ of his Tier II benefits and supplemental annuity payments, and that she was
not entitled to any portion of his Tier I benefits, according to the opinion.
Section 14(a) of the Railroad Retirement
Act states in part that “no annuity or supplemental annuity shall be assignable or be
subject to any tax or garnishment … under
any circumstances whatsoever,” Robert
Dapp noted.
The Court of Special Appeals reversed
Martin’s decision.
“While there appears to be no reported
precedent that decides this precise issue,”
Pierson wrote for the court, “our conclusion
is supported by the case law treating the
nearly identical issue of assignability of
retirement benefits under the Social
Security Act in the context of martial property settlement agreements.”
Tier I benefits are “a substitute for and
commensurate with Social Security benefits,” and the Social Security Act contains a
provision “shielding those benefits from
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WHAT THE COURT HELD
Case: Robert B. Dapp v. Linda C. Dapp,
No. 0500. Reported. Opinion by
Pierson, J. Argued Sept. 12, 2012. Filed
May 1, 2013.
Issue: Did the trial judge err in requir-

ing a man to make payments to his exwife based upon his past and future
receipt of retirement benefits under
the Railroad Retirement Act of 1974?

Holding: Yes; The division of so-called

Tier I benefits pursuant to a martial
settlement was prohibited under the
act. As a result the Supremacy Clause
of the United States Constitution prevented the lower court from enforcing
that part of the agreement.

Counsel: Andrew Hermann for appellant; Colleen A. Cavanaugh for
appellee.
attachment, assignment, and other division,” the opinion noted.
Andrew M. Hermann, an attorney at
Levy, Mann, Caplan, Hermann & Polashuk
LLP in Owings Mills, represented Robert
Dapp.
“The court did the correct thing under
the applicable law and case law,” Hermann
said.
This is the first time Maryland courts
have considered the allocation of retirement
benefits pursuant to the Railroad
Retirement Act, Hermann said.
“When the issue arose under the Social
See RAILROAD page 4
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Supreme Court sides
with ex-wife, not widow

The U.S. Supreme Court has
ruled that a divorced Virginia woman
could not be forced to surrender the
proceeds of a federal employee life
insurance policy that she received as
her ex-husband’s named beneficiary.
The unanimous court decided that
the Federal Employees’ Group Life
Insurance Act preempts a state law that
would have allowed the decedent’s current spouse to bring an action against
the ex-wife to recover the funds.
“In short, where a beneficiary has
been duly named, the insurance proceeds she is owed under FEGLIA
cannot be allocated to another person by operation of state law,” wrote
Justice Sonia M. Sotomayor.
The decision upholds a Virginia
Supreme Court ruling for Judy
Maretta, who divorced Warren
Hillman in 1998. Warren later married
Jacqueline Hillman, but died in 2008
without changing his beneficiary.
The case is Hillman v. Maretta,
No. 11–1221 (decided June 3).

Mother wins international
custody dispute
A mother who had sole custody
of her Swiss-born son, and had a
legitimate reason for traveling with
him from Switzerland to United
States, did not abuse her custodial
rights under Swiss law by doing so,
the 4th U.S. Circuit Court of Appeals
held in a published opinion.
The decision affirmed a federal
judge in Virginia, who denied
Malcolm White’s petition for return
under the Hague Convention on the
Civil Aspects of International Child
Abduction and the International
Child Abduction Remedies Act.
Both courts rejected White’s claim
that his estranged wife, Soubadeh
White, abused her custodial rights and
inhibited his parental authority rights
under Swiss law. Malcolm’s right to visitation, or access, was not enforceable
via the Hague Convention, the 4th
Circuit affirmed; and Soubadeh did not
abuse her custodial rights by seeking
medical treatment for the child in the
U.S., where she had family.
The case is White v. White, No.
12-1835 (decided May 24).
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Top court revisits parental rights issue
BY STEVE LASH
Contributing writer

Courts cannot strip parents of their
parental rights while they are appealing a
judge’s order in the related foster-care case,
an attorney for a mother seeking reunification with her son told Maryland’s top court.
Permitting the entry of a termination
of a parental rights order forecloses any
possibility the parents may have of convincing a court that reunification would
be in the child’s best interest, attorney
Nenutzka C. Villamar said.
Once parental rights are terminated, the
parents lose standing to pursue the appeal,
she told the Court of Appeals on May 6.
“The parents have the right to make
sure the decision below was the right
one” by pursuing an appeal, said
Villamar, an assistant Maryland public
defender. “No procedure is foolproof. The
purpose of appellate review is to correct.”
But Assistant Maryland Attorney
General Ann M. Sheridan said judges
have discretion to conclude that terminating the parents’ rights is in the child’s
best interest, even while the foster-care
appeal is pending.
Maryland law permits judges to balance “a parent’s fundamental rights and
the child’s best interest,” said Sheridan,
who was representing the Montgomery
County Department of Health and
Human Services.
The arguments came one week after
the court dismissed as moot its grant of
certiorari in a similar case, In re:
Adoption/Guardianship of Cross H., by a
5-2 vote (see story below).

“

It shouldn’t be Jayden
who pays for any
procedural mistakes.
Cherie J. Jones
Legal Aid Bureau Inc.

Hearing the second case last month,
the judges appeared to be as divided as
the attorneys before them.
Judge Sally D. Adkins voiced concern
that the children might suffer if their
neglectful or abusive parents can retain
their rights while they pursue meritless
and lengthy appeals.
“Is it necessarily good to cause a child
to be in foster-care limbo for a long period of time?” Adkins said.
But Judge Glenn T. Harrell Jr. echoed
Villamar’s concern about the possibility
of a mother or father losing parental
rights just days before an appellate court
would have ordered reunification with
the child.
“We don’t want to have a system
where that will happen,” he said.
On Jan. 31, 2009, the department
removed the child from the mother’s custody, citing neglect, and three days later
filed a Child in Need of Assistance petition with the Montgomery County

Circuit Court. The court granted the petition to place the boy, identified as Jayden
G., in foster care.
On May 19, 2011, the circuit court
granted the department’s petition to
change Jayden G.’s permanency plan to
nonrelative adoption by the foster family.
Following that change in the permanency plan, two things happened: The
mother appealed, and the department
began a separate proceeding to terminate
her parental rights.
Montgomery County Circuit Judge
Katherine D. Savage granted the TPR on
Dec. 21, 2011, terminating not only the
parental rights but effectively the appeal
in the foster-care case.
On Aug. 7, 2012, the Court of Special
Appeals upheld Savage’s order in an unreported opinion. The intermediate court
rejected the mother’s argument that the
TPR proceeding should have been stayed
pending her appeal of the placement order.
The mother, identified in court papers
as Jennifer S., then sought review by the
Court of Appeals. The father, identified as
Justin G., did not appeal the TPR order.
At the high court, the attorney for the
boy urged the judges to uphold the termination of his mother’s parental rights,
saying he is now in a loving and stable
home.
“It shouldn’t be Jayden who pays for
any procedural mistakes,” said the attorney, Cherie J. Jones, of the Legal Aid
Bureau Inc. in Riverdale.
The Court of Appeals did not indicate
when it would decide the case, In Re:
Adoption/Guardianship of Jayden G., No.
84, September Term 2012.

Cross H. dismissed; Bell dissents
Over the vehement dissent of its chief
judge, Maryland’s top court has declined
to decide whether circuit court judges
can terminate parental rights while the
parent is appealing an earlier judicial
order that changed the permanency plan
for their child from foster care.
In a one-sentence order, the Court of
Appeals found the challenge to the termination of parental rights was moot, since
the appeal in the permanency plan case
had been resolved against the parents.
Chief Judge Robert M. Bell, in a 21page dissent, agreed the case was moot

but said the court should still have
resolved the underlying issue. Bell said he
would have held that judges cannot terminate parental rights while an appeal is
pending in the underlying CINA case.
“Given the importance of a parent’s
constitutional right to raise his or her
children, and the interference that a TPR
proceeding potentially presents to that
right, it is our duty, if it be within our
authority, to ensure that those proceedings are conducted properly, and in such
manner that those rights are properly
safeguarded,” Bell wrote in his dissent

joined by Judge Clayton Greene Jr.
The Court of Appeals’ dismissal ended
the appeal by a mother and father —
identified in court papers as Virginia H.
and Aaron R. — of the termination of
their parental rights regarding their now
5-year-old son, Cross H., in October
2010.
The high court heard arguments on
Jan. 9, 2012, but dismissed the case as
moot on April 29.
The case is In Re: Adoption/Guardianship
of Cross H., No. 78, Sept. Term 2011.
— By Steve Lash
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ogy, said Nicole Kinsey White of Kinsey
Law Group P.C. in Bethesda.
Couples also need to create a contingency plan for frozen genetic material in
case one of them dies. If the other partner
decides to use the frozen material to have
a child after their partner’s death, new
legal issues can arise.
A law passed in Maryland last year
says any child born through assisted
reproductive technology within two years
of a partner’s death can be recognized for
inheritance purposes, Cruttenden said.
“Certainly if you are representing
clients who have or plan to use the genetic
material to have a child after they lost their
spouse or loved one, it’s better to make a
decision and they need to have child within two years and file consents in order for
the child to be protected in order to receive
an inheritance,” Cruttenden said.
Jennifer Fairfax of Jennifer Fairfax
LLC in Silver Spring talked generally
about reproductive technology and what
legal issues need to be discussed before
and after any procedures.
Whether it’s couples (same-sex or heterosexual) using a surrogate, undergoing
in vitro fertilization using their own
genetic material or couples using a donor,

Railroad
Continued from page 2

Security Act, courts have ruled the same
way as we argued on behalf of Mr. Dapp,”
he said.
Colleen A. Cavanaugh, an attorney at

legal consultation with an attorney will
help them down the road, Fairfax said.
The first step is just informing potential clients of the issues, Fairfax said.
Many are not aware of the legal questions
they should take into account when
using reproductive technology and do
not even seek legal counsel.
About 30 percent of Fairfax’s cases deal
with reproductive technology and the rest
are adoption cases, she said. Even so, she
said, she’s never contacted by heterosexual
married couples who plan to use their own
embryos via in vitro fertilization; taking
legal precautions in those cases has not yet
become common practice.
This makes it important for lawyers to
advertise that they handle such cases,
because clients don’t think they need
legal counsel, Fairfax said.
For example, she said partners should
not rely on the documents given out by
hospitals or fertility clinics to determine
what happens to unused genetic material
or embryos. Those are generally informedconsent documents or agreements
between the patient and medical provider,
not an agreement of the two partners. She
said it is better for a couple to draft a contract dealing with what will happen to the
embryos in case of death or divorce.
“The time of separation is not the time
to resolve ownership of the embryo,”
Fairfax said.

In fact, it may be wise for each person
to retain separate counsel, Fairfax said.
“My feeling is they should,” Fairfax
said. “They are legal rights to what is
technically property but the ramifications
are so much greater.”
Same-sex couples face additional
issues, Fairfax said, which she discuss, at
the seminar. Not only do they have to
deal with the legal questions a heterosexual couple should address, but they may
have to obtain a birth order, which can be
tricky if a state does not recognize samesex marriage.
Those who donate eggs or sperm and
those who receive genetic material also
need to be conscious of their legal rights,
Fairfax said. If someone donates through
a fertility clinic, as opposed to a commercial agency, there is no contract between
the anonymous donor and the receiving
parties.
“I think that can create a legal loophole in the future if a donor asserts their
rights or parents attempt to force parental
obligations onto the donor,” Fairfax said.
For couples using a surrogate, an
agreement outlining the responsibilities
and duties of each party can head off
issues that could come up later.
“You basically are establishing that the
intended parents are legal parents of a
child being carried by gestational carrier,”
White said.

Cavanaugh & Warshaw P.A. in Towson,
represented Linda Dapp on appeal. In a
telephone interview, Cavanaugh agreed
that the issue of benefit payments under
the Railroad Retirement Act was one that
has not yet been addressed by the state’s
highest court. As a result, she said she
will meet with her client to discuss

appealing to the Court of Appeals.
Cavanaugh said Linda Dapp “bargained for and counted on” receiving the
benefit payments from her ex-husband.
“She waived alimony and a lot of
other rights in consideration of this,”
Cavanaugh said.
— By Beth Moszkowicz

U N R E P O RT E D C A S E S I N B R I E F
Ed. note: Unreported opinions of the Court of Special Appeals are neither precedent nor persuasive authority. See Md. Rule 1-104.

Joseph F. Andrulonis v. Mary I. Reilly f/k/a
Andrulonis*
DIVORCE: MOTION TO RECOUP ALIMONY: LAW OF THE CASE
CSA No. 2022, September Term 2011. Unreported. Opinion by
Meredith, J. Filed April 24, 2013. RecordFax #13-0424-09, 11 pages.
Appeal from Baltimore County Circuit Court. Affirmed.
Based on the law of the case doctrine, the trial court properly
awarded summary judgment against a man who, in February 2011,
sought to recoup alimony he paid to his ex-wife prior to May 2010,
when the Court of Special Appeals had ruled that “Alimony paid by

Husband to Wife is hereby terminated as of the date of this decision,”
specifying in a final footnote that it was not requiring the wife to repay
alimony she received prior to the May 2010 decision.
“Joseph Andrulonis unsuccessfully argued in the Circuit Court that
he was entitled to recoup alimony he paid to his former wife, Mary
Reilly. We conclude that the circuit court did not err in granting
appellee’s motion for summary judgment.
The factual background of this case is not disputed, and was laid
out in our reported opinion in Andrulonis v. Andrulonis, 193 Md. App.

See UNREPORTED CASES IN BRIEF page 7
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New law expands reporting for newborns
exposed to illicit substances
On April 9, 2013, Gov. Martin
O’Malley signed House Bill 245 into law
requiring all health practitioners
involved in the delivery or care of a newborn exposed to illicit substances to
make a report to the Department of Social
Services (“Department”). Although this
new law requires
Joan F. Little
health practitionGuest columnist
ers to report more
frequently to the
Department than before, the impact of
that reporting may be lessened because
there will no longer be a presumption in
the law that such a child is not receiving
the proper care and attention from the
mother.
Prior to this enactment, reports were
only required where both the mother and
the newborn both had cocaine, heroin,
and methamphetamines or their derivatives in their systems. Md. Code Ann.,
Cts. & Jud. Proc. §3-818 (1).
The new legislation expands the types
of drugs considered by including all
“controlled drugs” which include
Schedules I – V, under Title 5, Subtitle 4
of the Criminal Law Article. These schedules are lengthy and include more serious
drugs along with others that are prescribed in the ordinary course of medical
treatment. This change in the law will
most likely result in a significantly higher volume of calls to the Department.
Another distinction in this new legislation is that prior reports were only
made for a child who was born exposed
to the drugs, whose mother also tested
positive for those drugs and refused treatment. The prior law mandated that this
set of circumstances established a presumption that the child in question was
not receiving ordinary and proper care.
The impact of this presumption was
that when the Department responded to
the report and determined that the father
of the child was also unable or unfit to
provide proper care for a child, the
Department had to open a child protective services case. Once the case was
open, the child was often placed in foster
care and court action in a Child In Need
of Assistance case ensued.
The most common scenario under

existing law is that a mother gives birth to
a child in a hospital and both test positive
for cocaine and heroin at birth. Mother
does not name the father and refuses substance abuse treatment, so, the health
practitioner calls the Department for assistance. The Department responds by coming to the hospital and placing the child in
foster care. The next court day, the child’s
case is heard in the Juvenile Court.

“

The Department’s
inquiries should go
beyond a review of
documentary evidence
to include face to face
contacts with the
mother and newborn.

With this new legislation, effective
October 1, 2013, the number of reports
to the Department will definitely increase
but because the presumption against the
mother has been stricken from the law,
foster care placements and court action
are less likely to occur for drug exposed
newborns. In addition, these cases are
also likely to be reduced due to last year’s
passage of the Alternative Response legislation which allows the Department to
provide services to a family without a formal investigation or court oversight. Md.
Code Ann., Family Law. §5-706.
Is this the right approach for
Maryland’s challenge to address children
born drug exposed? Yes, the broadening
of the definition of controlled substances
that require reporting is an indication
that Maryland is continuing to move its
policies towards the eradication of newborns born drug exposed.
Is Maryland softening its previous
approach, creating a presumption of
child abuse when a mother and a new-

born test positive for illicit substances at
the birth of the child? The answer is
“no,” if the Department is able to properly address the reports of drug exposed
newborns by health care practitioners.
There is no question that with the significant increase in the types of substances that require reporting, the local
Departments will be receiving many more
calls from health practitioners. The
Departments will have to staff intake
report lines appropriately to manage the
new level of calls.
In addition, the Department will have
to develop internal operating procedures
that ensure that the children who are the
subjects of these types of reports are first
and foremost, safe. Those procedures will
have to include that the Department
makes timely inquiries and responses
where child safety is a concern.
Finally, the Department will no longer
have the presumption to support its
request for placement in foster care and
court intervention. It will have to conduct an intense and thorough investigation in each case to develop the evidence
required to place a child in foster care.
The Department’s inquiries should go
beyond a review of documentary evidence to include face to face contacts
with the mother and newborn. Such inperson contacts will provide an opportunity for trained professionals to assess the
newborn’s safety. Together with the documentary evidence, this contact will provide the factual basis for a complete evaluation of a newborn’s safety.
Clearly, Maryland’s new approach to
addressing drug exposed newborns has
promise. It’s success though lies squarely
in the Department’s ability to properly
evaluate and provide services to families.
Consequently, a comprehensive study of
the Department’s response is warranted
to ensure that any deficits be addressed
immediately so that Maryland’s vulnerable newborns are safe.

Joan F. Little is the Chief Attorney
of Baltimore City’s Child Advocacy
Unit at Maryland Legal Aid.
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601 (2010) (“Andrulonis II”). It can be briefly summarized here. The
parties separated on or about November 2, 1991. They executed a separation and property settlement agreement that included appellant’s
agreement to pay permanent alimony. The alimony provision was nonmodifiable.
Shortly after appellee remarried on May 9, 1998, appellant sought
to modify his alimony obligation by filing what the parties refer to as
the “1998 Complaint.”
Appellee filed a motion to dismiss, which was granted with prejudice. We affirmed in an unreported opinion. Andrulonis v. (Andrulonis)
Reilly, No. 5526, Sept. Term, 1998 (filed September 20, 1999)
(“Andrulonis I”). The Court of Appeals denied appellant’s petition for
writ of certiorari. The circuit court issued a wage withholding order.
Years passed. On May 6, 2008, appellant asked the court to terminate the wage withholding order and compel appellee to disgorge the
past three years’ worth of alimony payments ($144,000). Appellant
based this claim on a then-five-year-old case in which the Court of
Appeals had held that, “unless an agreement states explicitly that
alimony survives a party’s remarriage, alimony terminates on the marriage of the recipient spouse.” Moore v. Jacobsen, 373 Md. 185, 187
(2003).
This Court held in Andrulonis II that Jacobsen dictated that appellant’s obligation to pay “alimony in this case should be terminated, due
to [appellee’s] remarriage.”
The precise wording of our opinion in Andrulonis II guides our
consideration of the present appeal. In the concluding paragraph, we
stated: “For all of the foregoing reasons, we reverse the judgment of the
circuit court. Alimony paid by Husband to Wife is hereby terminated as
of the date of this decision, in accordance with Jacobsen.” Id. at 619
(emphasis added). This last sentence of the opinion also carried a footnote (“footnote 5”), which reads, in its entirety:
In so holding, we are not modifying or terminating [appellant’s]
obligations under the Agreement with regard to the “fifty percent
(50%) share of . . . Termination Payments, Extended Termination
Payments, Temporary Disability Payments, or other type of postemployment wages, income, benefits or payments.” As far as we can
ascertain, these payments, as written in the Agreement, are pension
benefits awarded to [appellee] and not subject to termination. We are
also not requiring [appellee] to return past alimony paid by [appellant]
prior to this decision.
Id. at 619 n.5. We remanded the case “for further proceedings consistent with this opinion.”
DISCUSSION
Despite the language of Andrulonis II expressly terminating appellant’s alimony obligation “as of” the date of that decision, i.e., May 5,
2010, appellant cites Jacobsen to support his position, and asserts that
footnote 5 in the Andrulonis II opinion was not a ruling on the merits
of his restitution claim.
Appellant refuses to accept the impact of the law of the case doctrine upon the circuit court proceedings that took place subsequent to
Andruonis II. We discussed the doctrine of law of the case in
Andrulonis II, and stated:
“The law of the case doctrine, specifically a subset of the doctrine
known as ‘the mandate rule,’ prevents trial courts from dismissing appellate judgment and re-litigating matters already resolved by the appellate
court.” Stokes v. Am. Airlines, Inc., 142 Md. App. 440, 446 (2002) (citations omitted). Under that doctrine, “a trial court is bound by the deci-

sion of an appellate court in the case before it … ‘unless [the ruling is]
changed or modified after reargument, and neither the questions decided nor the ones that could have been raised and decided are available to
be raised in a subsequent appeal.’” Chesley v. Goldstein & Baron, 145
Md. App. 605, 630 (2002) (quoting Turner v. Hous. Auth. of Balt. City,
364 Md. 24, 32 (2001)). “Thus, ‘decisions rendered by a prior appellate
panel [of the Court of Special Appeals] will generally govern the second
appeal, unless (1) the previous decision [was] patently inconsistent with
controlling principles announced by a higher court and is therefore
clearly incorrect, and (2) following the previous decision would create
manifest injustice.’” Id. Andrulonis II, supra, 193 Md. App. at 614-15.
After remand of Andrulonis II, the trial court was presented with a
complaint demanding recovery of alimony paid prior to May 5, 2010.
That specific issue had been addressed in Andrulonis II, and resolved
against appellant. After our opinion in Andrulonis II was filed, appellant sought judicial revision of the language in footnote 5. Both this
Court and the Court of Appeals denied his request. Therefore, this
Court’s express ruling in Andrulonis II that appellee was not required
to repay to appellant any alimony paid prior to May 5, 2010, became
the law of the case.
At the time the circuit court ruled on the current motion for summary judgment, the court was bound by our decision in Andrulonis II.
Summary judgment was properly granted. The circuit court would have
violated the law of the case had it ruled otherwise.
Given our conclusion that such ruling is consistent with our decision in Andrulonis II, the law of the case doctrine also leads us to
affirm the circuit court’s ruling.”
Slip op. at various pages, citations and footnotes omitted.

Joseph T. Bruder v. Lisa M. Bruder*
DIVORCE: MARITAL PROPERTY: UNCONSCIONABLE DISPARITY
CSA No. 0504, September Term 2012. Unreported. Opinion by Wright,
J. Filed May 1, 2013. RecordFax #13-0501-01, 16 pages. Appeal from
Frederick County Circuit Court. Affirmed.
The trial court did not abuse its discretion in awarding indefinite
alimony to the wife, by not awarding the husband a portion of the wife’s
retirement plan, or in awarding the wife $10,000 toward her attorney’s fees.
“This appeal is from portions of the awards set forth in an absolute
divorce judgment. Following a two-day trial in January of 2012, the
Circuit Court granted an absolute divorce to Joseph T. Bruder and Lisa
M. Bruder n/k/a Lisa M. Ragazzo. Given the significant disparity in the
parties’ incomes and assets, the primary concern at trial was the equitable distribution of marital property through determination of alimony
and a monetary award. The circuit court by order of April 24, 2012,
awarded Wife the following: use and possession of the family home with
Husband making the mortgage payments, $1,800 per month in indefinite alimony, $1,649 per month in child support, $10,000 for attorney’s
fees, and $200,000 as a marital award. Husband was not awarded any
part of Wife’s State Retirement and Pension System Retirement (“Wife’s
Pension”). College savings plans, classified as non-marital property, was
to be the property of the parties’ two children.
Husband filed this timely appeal, objecting to the high amount of
alimony, the award of non-marital property to non-parties, the failure
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to award him an equitable portion of Wife’s Pension, and the high
amount of attorney’s fees.
DISCUSSION
I. Alimony
“When reviewing a trial court’s award as to alimony, an appellate
court will not reverse the judgment unless it concludes that ‘the trial
court abused its discretion or rendered a judgment that was clearly
wrong.’” Malin v. Mininberg, 153 Md. App. 358, 414-15 (2003)
In deciding whether to make an award of alimony and, if so, in
what amount and for what duration, the court shall consider § 11106(b) of the Family Law Article.
Although “the law prefers that the award be for a fixed term,”
Walter v. Walter, 181 Md. App. 273, 281 (2008), “The court has discretion to award indefinite alimony in exceptional cases,” if it finds that:
(1) due to age, illness, infirmity, or disability, the party seeking
alimony cannot reasonably be expected to make substantial progress
toward becoming self-supporting; or
(2) even after the party seeking alimony will have made as much
progress toward becoming self-supporting as can reasonably be expected, the respective standards of living of the parties will be unconscionably disparate.
Id. at 281-82 (quoting FL § 11-106(c)).
In this case, the circuit court’s finding of an unconscionable disparity was not in error. All that is required is that the trial court consider
the factors provided by the Family Law statute, as was done by the circuit court here. The circuit court need not, as Husband argues, consider
in minute detail the standard of living after the divorce. In the present
case, Wife was unable to meet her monthly expenses and had a shortfall
of $1,600 per month. In contrast, Husband had a surplus of $4,700.
The trial court addressed the disparity in the parties’ monthly expenditure requirement by first calculating their yearly and monthly income.
It is not disputed that Husband has a much larger income than Wife.
Wife’s income was only 46% of Husband’s income. Additionally, there
was testimony that there are a limited number of jobs in Wife’s field.
Case law supports the circuit court’s finding of an unconscionable
disparity in the parties respective standards of living. Broseus v.
Broseus, 82 Md. App. 183, 196-97 (1990). There is little difference in
the circumstances in Broseus and the Wife’s financial predictment in
the case at bar. Wife would either have to substantially reduce her standard of living or fall into debt to the extent of $1,600 per month or
almost $20,000 per year. There has been no argument that Wife’s standard of living is extravagant or opulent.
Where the math is the same as in Broseus, and Wife would have to
go into debt or go into savings to maintain her present lifestyle, it cannot be said that the lower court abused its discretion in awarding Wife
indefinite alimony.
II. Award of non-marital property to a non-party
Next at issue is the children’s College Savings Plans, which the circuit court ordered by agreement of the parties to be the property of the
children, who are non-parties to the divorce action. FL § 8-205(a)(2)
enumerates the categories of property for which the court may transfer
ownership.
Husband argues that the transfer of the College Savings Plans to
the children is not permissible under FL §8-205. Husband fails to
acknowledge the agreement between the parties. According to the Joint
Statement Concerning Marital and Non-Marital Property, Husband and
Wife agreed that the College Savings Plans were to be considered non-

marital property because they belonged to the children. When parties
to a divorce make an agreement regarding property, as here, that agreement becomes “a valid and enforceable” agreement and may be included as a provision in the divorce judgment. FL § 8-101; see Kemp v.
Kemp, 287 Md. 165, 175 (1980).
III. Wife’s Pension
Husband argues that the circuit court’s failure to divide Wife’s
Pension allowed for an inequitable division of the marital property. He
points to Wife’s valuation of her pension as “0” and contends that she
should have provided its actual potential value of half her yearly earnings. There is no indication that Wife’s present value was more than
“0,” nor is there a reason why Husband would have been entitled to its
“potential” value without factoring in the employee’s pay, years of
employment, age at retirement, and other factors. There is no evidence
on the record that Wife was vested for a sum certain. See Deering, 292
Md. at 118 n.3. The law permits Husband to be awarded a portion of
Wife’s pension only if the pension has vested, and the Wife worked for
a number of years. Therefore, the circuit court did not abuse its discretion in refusing to award Husband any part of Wife’s potential pension.
IV. Attorney’s Fees
In family law cases, the court may order either party to pay the
other party’s attorney’s fees after considering: “(1) the financial
resources and financial needs of both parties; and (2) whether there
was substantial justification for prosecuting or defending the proceeding.” FL §§ 7-107, 8-214, 11-110.
In this case, Husband argues that the award of $10,000 in attorney’s
fees to Wife was not based on a finding of reasonableness. We disagree
and conclude that the court’s determination that $10,000 in attorney’s
fees was “appropriate” satisfies the required finding of reasonableness.
We have previously held that a trial court may award attorney’s fees “on
the basis of [its] own knowledge, gleaned from the record and [its]
observations at trial, of the attorney’s services and their value.” Randolph
v. Randolph, 67 Md. App. 577, 589 (1986) (citation omitted).”
Slip op. at various pages, citations and footnotes omitted.

Taurin D. Carraway v. Jennifer T. Carraway, et al.*
DOMESTIC VIOLENCE: FINAL PROTECTIVE ORDER: ABUSE OF
DISCRETION
CSA No. 0716, September Term, 2012. Unreported. Opinion by Watts,
J. Filed April 15, 2013. RecordFax #13-0415-04, 21 pages. Appeal from
Prince George’s County Circuit Court. Affirmed.
The trial court acted within its discretion in granting a Final
Protective Order to appellant’s wife and mother-in-law based on evidence, which the court found credible, that appellant pushed his wife
and made threats against her and her mother, which the mother-in-law
heard over the phone.
“Following a hearing, the Circuit Court granted appellees’ petition
for a Final Protective Order against Taurin D. Carraway, appellant;
awarded sole physical custody of two minor children to appellee,
Jennifer; and denied appellant’s petition for a Final Protective Order
against Jennifer. Appellant raises issues, which we slightly rephrase:
I. Did the circuit court err as a matter of law or abuse its discretion
in granting a Final Protective Order on behalf of appellees?
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II. Did the circuit court abuse its discretion in granting custody of
the parties’ minor children to Jennifer Carraway?
III. Did the circuit court err as a matter of law in denying appellant’s
petition for a Final Protective Order?
I.
Appellant contends the circuit court erred in granting a Final
Protective Order on behalf of Jennifer and [her mother, Angela]
Tilghman because their testimony was insufficient to establish abuse by
clear and convincing evidence.
Section 4-506(c) of the Family Law Article establishes when and how
a trial court may issue a final protective order. The term “abuse,” as
applied under the Family Law Article, is defined under F.L. § 4-501(b).
Section 3-201(b) of the Criminal Law Article (“C.L.”) defines assault as
a crime encompassing “assault, battery, and assault and battery, which
retain their judicially determined meanings.”
In Katsenelenbogen v. Katsenelenbogen, 365 Md. 122 (2001), the
Court of Appeals clarified that the fear experienced by the individual
must be reasonable. The proper reasonableness standard “is an individualized objective one–one that looks at the situation in the light of the
circumstances as would be perceived by a reasonable person in the
[victim]’s position[.]”
The circuit court’s grant of relief to Jennifer and Tilghman was based
on findings of separate acts as to each. With regard to Jennifer, the circuit court concluded there was clear and convincing evidence that appellant assaulted Jennifer and placed her in fear of serious bodily harm.
At the hearing, Jennifer testified that appellant “pushed [her] up
against the kitchen wall” using his chest “in an aggressive threatening
manner.” According to Jennifer, appellant placed his hand on her
shoulder during this interaction and pushed her. Tilghman observed
the physical contact and testified, consistently, that “[appellant] pushed
[Jennifer] up against the wall” using his hands on her shoulders.
Both Jennifer and Tilghman testified that appellant engaged in the
intentional non-consensual, offensive touching of Jennifer, within the
common law definition of battery, which is included within the statutorily prescribed definition of assault. See C.L. § 3-201(b). Although
appellant denies that he physically touched Jennifer during the altercation, the circuit court determined Jennifer and Tilghman to be credible
witnesses. We give due regard to the credibility determination of the
trial judge, who had “‘the opportunity to gauge and observe the witnesses’ behavior and testimony during the trial.’” Md. R. 8-131(c);
Barton, 137 Md. App. at 21 (citation omitted).
The circuit court granted Tilghman’s petition for a Final Protective
Order based on a finding that appellant abused Tilghman by placing
her in fear of imminent serious bodily harm. Appellant stated that he
was “ready to die” and asked “are they ready to die[.]” The statements
were unambiguous and clearly referred to Jennifer and Tilghman.
Appellant made the statement after a verbal and physical altercation
with Jennifer, in which Tilghman attempted to intervene on her daughter’s behalf. Although Tilghman overheard appellant’s remarks while
appellant was speaking on the telephone, that he was not speaking
directly to Tilghman does not render her fear unreasonable.
II.
Appellant contends the circuit court abused its discretion in granting
sole custody of the children to Jennifer. Appellant argues that: (1) the
record contained no factual basis to find he was not a fit or proper parent to have joint custody; (2) the court improperly based its custody
determination on his testimony regarding Jennifer’s use of Zoloft; and

(3) he and Jennifer had a pre-existing temporary agreement regarding
custody and visitation the court erred in ignoring.
Appellees respond that the circuit court, pursuant to F.L. § 4-506(d),
properly awarded temporary custody to Jennifer.
F.L. § 4-506(d) permits a trial court to award temporary custody to a
party or parties seeking relief through a final protective order.
In Katsenelenbogen, 365 Md. at 136-37, the Court of Appeals held
that once a trial court has made a finding of abuse and determined that
a protective order is required, it should fashion an appropriate remedy,
“along with any ancillary relief provided for in the statute, regardless of
any potential impact on future litigation.”
F.L. §4-506(d)(7) permits a trial court to award temporary custody
to an individual entitled to relief under the statute.
Here, the circuit court concluded that appellant and Jennifer were
unable to communicate in a manner that would permit joint custody. The
circuit court determined that appellant’s testimony accusing Jennifer of
having a mental illness, and questioning her ability to care for the minor
children based on her use of prescription medication, demonstrated that
that they are unable to effectively communicate. In reaching the custody
determination, the circuit court also found Jennifer to be a fit and proper
parent. We are not convinced the circuit court abused its discretion.
III.
Appellant contends the circuit court erred as a matter of law in denying his petition for a Final Protective Order. Appellant argues that
Jennifer did not deny that she grabbed his neck and swung her arms at
him during the altercation.
Appellees respond that any alleged error is not preserved for appellate review because appellant did not note an appeal pertaining to his
Final Protective Order petition.
The circuit court hearing on May 4, 2012 concerned three separate
petitions for Final Protective Orders. There is no indication in the
record that appellant filed a Notice of Appeal as to case number CADV
12-13736, in which the circuit court denied his petition for a Final
Protective Order against Jennifer, within the required thirty days.
Therefore, this Court lacks jurisdiction to consider an appeal arising
from the denial of his petition for a Final Protective Order.”
Slip op. at various pages, citations and footnotes omitted.

Christina A. Carter v. Justin L. Davis et al.*
VISITATION: GRANDPARENT VISITATION: LACK OF EXCEPTIONAL CIRCUMSTANCES
CSA No. 0110, September Term 2012. Unreported. Opinion by
Rodowsky, J., retired, specially assigned. Filed April 30, 2013.
RecordFax#13-0430-00, 30 pages. Appeal from Queen Anne’s County
Circuit Court. Reversed in part.
The trial court erred in ordering grandparent visitation without
first finding that the parents were unfit or that exceptional circumstances outweighed the constitutional presumption that a fit parent’s
decisions regarding visitation are in the best interests of her children.
“This child access case concerns Tyler, now nine, and Alyssa, now
eight. The children’s parents, Christina A. Carter, now known as Christina
A. Quin, and Justin L. Davis, one of the appellees, never married.
From September 10, 2007, until March 9, 2012, the parties operated
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under a consent order. On March 9, 2012, acting on the petitions of
Justin and the children’s maternal grandmother, Lisa A. Grant (Lisa),
the other appellee, the circuit court modified that order to provide that
Christina and Justin would share joint legal custody, Christina would
have primary physical custody, Justin would have increased visitation
rights, Lisa would have visitation rights, and Justin would continue to
pay child support at the existing level of $590 per month.
Christina appealed.
Discussion
I. Custody and Visitation
Christina contends that the award of visitation to Lisa over her objection was not justified by “exceptional circumstances” or a finding that
the children would suffer significant harm without visitation.
Christina maintains that the trial court conflated the two stages of
analysis required for an award of grandparent visitation and proceeded
to consider the best interests of the children without first finding the
existence of exceptional circumstances. Christina also argues that Lisa
did not satisfy her burden of showing the children would be harmed by
lack of visitation.
Lisa maintains that the court’s decision was supported by testimony
to the effect that the children would be adversely affected if they did
not have access to their maternal grandparents.
Justin agrees with Lisa. Justin also asserts that Christina’s right [to
parent] is not superior to his own and he fully supported Lisa’s request.
In Maryland, grandparents have a statutory right to petition a court
for “reasonable visitation,” and to be granted visitation “if the court
finds it to be in the best interests of the child.” FL §9-102. This statutory right is, however, subordinate to a parent’s fundamental right, “generally to direct and control the upbringing of [her] children.” See
Koshko v. Haining, 398 Md. 404, 422-23, 443-44, 921 A.2d 171, 18182, 194 (2007). See also Troxel v. Granville, 530 U.S. 57, 65-66, 120 S.
Ct. 2054, 2059-60, 147 L. Ed. 2d 49, 56-57 (2000). A parent enjoys a
rebuttable presumption that her “decision regarding the custody or visitation of ... her child with third parties is in the child’s best interest.”
Koshko, 398 Md. at 423, 921 A.2d at 182.
A grandparent may rebut this presumption only by making “a threshold showing of either parental unfitness or exceptional circumstances
indicating that the lack of grandparental visitation has a significant
deleterious effect upon the children ….” Id. at 441, 921 A.2d at 192-93.
Aumiller v. Aumiller, 183 Md. App. 71, 82, 959 A.2d 849, 855 (2008).
The circuit court found, and there is no dispute on appeal, that both
Christina and Justin are fit parents to have custody of the children.
Accordingly, our decision in this case turns on whether Lisa demonstrated exceptional circumstances that would justify grandparent visitation. We hold that she did not.
We considered facts quite similar to the case at bar in Brandenburg v.
LaBarre, 193 Md. App. at 183-84, 996 A.2d at 942. We explained: “The
trial court was not permitted to draw an inference from the mere amount
of time the children once had spent with the grandparents and the generally loving and bonded relationship they had had with them that the cessation of contact between the [grandparents] and the children had
harmed the children. The [grandparents] bore the ultimate burden of
showing harm and they failed to present the court with facts from which
it could draw a reasonable inference of significant deleterious effect.”
Accordingly, we held that the trial court erred in granting the grandparents visitation.
In Aumiller, the paternal grandparents had not developed a close

bond with the children, but wished to do so after the death of their son,
the children’s father. We rejected the grandparents’ first claim, regarding
the mother’s withholding of information from the children about their
father and his family, because accepting it “would render Koshko’s
threshold requirement superfluous ….” Id. at 82, 959 A.2d at 856.
We similarly disagreed that the mother’s refusal to allow visitation
necessarily constituted exceptional circumstances. “If the lack of visitation, standing alone, constituted exceptional circumstances, the
requirement would be meaningless.” Id. at 85, 959 A.2d at 857.
We recently discussed in more detail the proof of harm that a third party
seeking visitation must produce in In re Victoria C., 208 Md. App. 87, 56
A.3d 338 (2012), cert. granted, 430 Md. 344, 61 A.3d 18 (2013). We
explained that “harm suffered by an adult as the result of a denial of visitation with minor children is not a consideration in a court’s exceptional circumstances analysis. ... Instead, the focus must be on whether a minor
child is harmed by the absence of visitation.” Id. at 106, 56 A.3d at 348.
As the record stands, this case is not factually distinct from
Brandenburg. The Grants played a significant role in Tyler and Alyssa’s
lives. They had a loving bond and provided childcare multiple nights
per week. They allowed Christina and the children to live in their home
from August 2010 until April 21, 2011. They provided for many of the
children’s material needs and wants. By all accounts, they were excellent grandparents. But that is not enough to overcome the constitutional presumption that a fit parent’s decisions regarding visitation are in
the best interests of her children.
We are not persuaded by Justin’s argument that Lisa should be
allowed visitation because he has consented to it. Justin’s fundamental
right to parent has not been infringed upon. Christina has not sought
to prohibit Justin from allowing Lisa access to the children during
Justin’s scheduled visitation time. Rather, she has objected to Lisa
being given her own scheduled visitation time separate and apart from
Justin’s. Justin’s consent is irrelevant.
II. Child Support
Christina also contends the circuit court erred in declining to modify
Justin’s child support obligation.
Courts are required to use the child support guidelines set forth in
FL § 12-204 where the combined actual income of the parents is less
than $15,000 per month.
This case was subject to the mandatory guidelines. The court was
obligated to calculate and then articulate what it deemed to be the presumptively correct guidelines level of support. The court did not do so.
Accordingly, we must reverse and remand for the circuit court to enter
a child support order in compliance with FL §§ 12-201, et seq. See,
e.g., Tannehill v. Tannehill, 88 Md. App. 4, 15, 591 A.2d 888, 893
(1991).
Given the state of this record, the court on remand may, in its discretion, take additional evidence before entering a new order.”
Slip op. at various pages, citations and footnotes omitted.

William Corbett v. Amy Mulligan*
PATERNITY TESTING: BEST-INTEREST STANDARD: INTACT FAMILY
CSA No. 13-0429-00, September Term 2010. Unreported. Opinion by
Graeff, J. Filed April 29, 2013. RecordFax#13-0429-00, 14 pages.
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Appeal from Frederick County Circuit Court (on remand from the
Court of Appeals). Affirmed.
In denying a man’s petition to for a blood test establish paternity of
a child who was conceived while the mother was separated from her
husband, the circuit court properly considered all of the factors —
including the stability of the child’s current home, the care she received
in her intact family, and the failure of the petitioner to contribute to the
child’s care — in concluding that he had not demonstrated that testing
would serve the child’s best interest.
“This case returns to us on remand from the Court of Appeals. In
Corbett v. Mulligan, 198 Md. App. 38 (2011), we addressed whether
William Corbett, who asserted paternity of Gracelyn Mulligan, a child
conceived while her mother, Amy Mulligan, was married to Thomas
Mulligan, but born after Ms. Mulligan’s divorce, had the right to blood
testing to determine if he was the child’s father. We held that he did,
pursuant to §5-1029(b) of the Family Law Article, which provides that
a court “shall order” genetic testing upon a motion by a party “to determine whether the alleged father can be excluded as being the father of
the child.” Gracelyn was, in our view, “born out of wedlock” because
Mr. and Ms. Mulligan were divorced when she was born.
A majority of the Court of Appeals disagreed, holding that Mr.
Corbett’s request was governed by E.T. § 1-206(a), not F.L. § 51029(b). Mulligan v. Corbett, 426 Md. 670 (2012). Estates & Trusts
§ 1-206(a) presumes that “a child born or conceived during the mother
and her husband’s marriage is the legitimate child of each spouse.”
Mulligan, 426 Md. at 672. “A request for blood testing to rebut that
presumption is analyzed as a motion pursuant to Maryland Rule 2-423
(“Mental or physical examination of persons”), and invokes the trial
court’s discretion in deciding whether ordering such testing would be
in the best interests of the child.”
The Court of Appeals held that the circuit court, in rejecting Mr.
Corbett’s request for blood testing, did not “err or abuse its discretion”
in considering the best interests of the child. The Court of Appeals
remanded the case to this Court “for consideration of the other issues
raised by” Mr. Corbett in his initial appeal.
Mr. Corbett’s remaining questions, which we have rephrased, are as
follows:
1. Did the circuit court abuse its discretion in determining that Mr.
Corbett had not demonstrated, by a preponderance of the evidence,
that it was in Gracelyn’s best interests to have genetic/blood testing
done to determine the identity of her biological father?
2. Did the circuit court err by considering an affidavit of paternity
when (1) it was not introduced into evidence; and (2) it demonstrated
that the Mulligans had committed perjury?
3. Did the circuit court’s denial of Mr. Corbett’s request for blood
testing deny his due process right to establish parenthood or his right
to equal protection?
The facts of this case were discussed in depth in the opinions for this
Court and the Court of Appeals.
DISCUSSION
I.
Mr. Corbett’s first contention is that the circuit court abused its discretion when it denied his request for a blood test because he “had not
demonstrated, by the preponderance of the evidence, that it was in
Gracelyn’s best interests to have genetic/blood testing to determine the
identity of her biological father.” He asserts that “it is clear that it is in

Gracelyn’s best interests - both short and long term - to determine for
certain who her biological father really is,” especially when he desires
to have a relationship with her and provide her with financial support.
Ms. Mulligan disagrees, arguing that the evidence supported a finding
that “Gracelyn’s best interest was served by allowing her presumptive
father to remain in that role.” Ms. Mulligan points out that Mr. Mulligan,
not Mr. Corbett, provided health insurance for Ms. Mulligan during her
pregnancy and attended her prenatal doctor’s appointments. She notes
that Mr. Mulligan provided child support for his other children during
their separation and continued to be an active father. Mr. Corbett, by
contrast, required Ms. Mulligan to apply for food stamps, and did not
interact well with her children. Although Mr. Mulligan was not certain
that he was Gracelyn’s biological father, “he assumed paternity because of
the love of his family,” whereas Mr. Corbett “refused to acknowledge a
child he was certain was his because she had the wrong name.”
The circuit court’s ruling demonstrates that it properly considered all
the required factors, including the stability of the home environment,
that Gracelyn was being well-cared for in her present, intact family, and
that Gracelyn was in good physical and emotional health. It also considered Mr. Corbett’s relationship with Gracelyn, noting that he had
not contributed financially to her care, and finding that Mr. Corbett’s
prior conduct, including evicting Ms. Mulligan and her three children
from his home while she was pregnant, suggested his desire to be in
Gracelyn’s life was really about maintaining control over Gracelyn and
Ms. Mulligan. The court properly considered and assessed the evidence
before finding it was not in Gracelyn’s best interest to order a blood
test. We perceive no abuse of discretion.
II.
Mr. Corbett next asserts that the circuit court “should not have relied
on the alleged ‘Affidavit of Parentage’ in making its decision.”
This argument is based on Mr. Corbett’s assertion that “Tom
Mulligan testified that he signed the Affidavit of Parentage,” and the
court “put great weight on this document.” Mr. Corbett, however, cites
no reference to where in the record there is evidence to support these
assertions. Accordingly, we decline to address the issue.
III.
Mr. Corbett next contends that the ruling violated his constitutional
rights to due process and equal protection. With regard to constitutional due process, Mr. Corbett cites solely to Troxel v. Granville, 530 U.S.
57 (2000). With regard to his equal protection claim, Mr. Corbett suggests that the circuit court’s comment: “I was a mom a long time before
I was a Judge,” in reference to “her belief that the five month old child
knows ‘Mr. Mulligan is her father,’” indicated that the judge gave preference to Ms. Mulligan based on her gender.
With respect to Mr. Corbett’s claim that the court’s denial of his
motion for a blood test denied him his due process rights, this contention is not preserved for appellate review. Even assuming that Mr.
Corbett qualified as a “parent” with a due process right to care for
Gracelyn, Mr. Corbett never made such an argument to the circuit
court. Mr. Corbett cannot now raise such an argument on appeal.
With respect to his equal protection argument, we note that Mr.
Corbett provides no argument in support of his contentions on appeal.
For this reason, we will not address the issue. If we were to address the
issue, however, we would find no indication that the court demonstrated any favoritism toward either party based on gender.”
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Slip op. at various pages, citations and footnotes omitted.

Charolette Courtney v. Douglas Wayne Courtney*
DIVORCE: JUDICIAL SALE OF FORMER MARITAL HOME: BANK
FORECLOSURE
CSA No. No. 2474, September Term, 2011. Unreported. Opinion by
Nazarian, J. Filed April 11, 2013. RecordFax #13-0411-06, 24 pages.
Appeal from Calvert County Circuit Court. Affirmed.
The trial court did not abuse its discretion in ratifying a trustee sale
of the couple’s home and ordering a $200,000 bond in the event of an
appeal, nor in denying a motion to alter or amend the judgment with
regard to the bond. The trial court properly granted the bank’s motion
to intervene with its request to foreclose in separate proceedings.
“This appeal raises a series of nagging disputes that have lingered in
the long aftermath of a messy divorce. The issues all relate in one way
or another to the judicial sale of the former marital home of Charolette
and Douglas Courtney.
Wife challenges five orders issued in two separate but consolidated
appeals. Her first appeal challenges an order that ratified a trustee sale
of the home in Huntingtown and ordered a $200,000 supersedeas bond
in the event of an appeal. Her second appeal challenges the court’s decision granting Husband’s Motion for Appropriate Relief, appellee Bank
of America’s Motion to Intervene with Request to Foreclose in Separate
Proceedings, and denying Wife’s Fourth Motion for Body Attachment
against Husband.
DISCUSSION
I. Wife’s First Notice of Appeal
Wife argues that the sale should not have been ratified because, in
her view, the trustee failed to act diligently, fairly, and properly in marketing the property and conducting the sale.
The question of the trustee’s diligence is heavily fact-laden and situation-specific. As the party filing exceptions, Wife bore the burden of
proving the sale was invalid, J. Ashley Corp. v. Burson, 131 Md. App.
576, 582 (2000), and to demonstrate that any irregularities caused her
“actual prejudice.” Id. at 586.
Wife does not allege any fraud or irregularity on the part of the
trustee, but argues that the trustee failed to exercise diligence when he
allowed the property “to languish for two years on the market without
proper exposure, allowing the property to deteriorate without intervention and merely responding by periodically lowering the asking price
by thousands of dollars.”
We disagree. The circuit court had the opportunity to hear, consider,
and weigh the trustee’s actions against testimony regarding the bases,
or lack thereof, for the initial $1.2 million asking price, the deteriorating condition of the property, and the historically difficult real estate
market. Nor was it clear error to attribute the timing of the sale to the
listing price falling more in line with the property’s actual value.
The circuit court could readily have found the house did not languish on the market solely because of decisions by the trustee (who
had no funds to invest in maintaining the Courtneys’ property), but for
the whole panoply of reasons the record revealed.
Wife points us to Standish, Knight v. Nottingham Farms, Inc., 207 Md.
65 (1955); [and] Webb & Knapp, Inc. v. Hanover Bank, 214 Md. 230
(1957). Nothing in Standish, Knight, Webb & Knapp, or any other case

renders the circuit court’s fact-finding clearly erroneous, even if, in hindsight, different tactics might have led to a quicker or more lucrative sale.
Having found the judicial sale has been properly made, Wife may
then only have the sale set aside if the price was so inadequate as to
shock the conscience of the court and imply constructive fraud. See
Waring v. Guy, 248 Md. 544, 549 (1968). We are not shocked by the
$585,000 sale price, particularly in light of time-proximate valuations
estimating value of $600,000 to $650,000. Nothing in the record
beyond Wife’s and Husband’s personal views supports the original listing price of $1.2 million.
We also disagree with Wife’s assertion that the circuit court committed
clear error in ordering a supersedeas bond of $200,000. Rule 8-423(b)(2)
provides that the amount of a supersedeas bond “shall be the sum that
will secure the amount recovered for the use and detention of the property, interest, costs, and damages for delay.” Wife’s alternative calculation
included only 18 months of interest and ignored the rest of the equation.
II. Wife’s Second Notice of Appeal
Wife appeals from three orders the circuit court entered on January
17, 2012.
A. Wife’s Motion for Body Attachment.
Without meaning to diminish Wife’s understandable frustration with
Husband, there is no dispute left here for us to resolve.
In his opposition, Husband asserted that, as of July 2011, he had
caused the basketball apparatus to be properly installed on the property, had delivered the ceiling fan, and that Wife said that someone of her
choosing would install it. Notwithstanding Husband’s significant and,
as best we can tell, unjustified delay in returning these items, Wife’s
request for a body attachment is moot.
B. Bank of America’s Motion to Intervene.
Bank of America must prove four things in order to intervene as of right:
(1) its application for intervention was timely;
(2) it has an interest in the subject matter of the action;
(3) the disposition of the action would at least potentially impair its
ability to protect its interest; and
(4) its interest is inadequately represented by the existing parties.
See Chapman v. Kamara, 118 Md. App. 418, 427 (1997), aff’d in relevant part, 356 Md. 426 (1999). Wife challenges the grant of Bank of
America’s motion to intervene, asserting in essence that the motion
failed all four prongs of the Chapman test. We disagree.
Although the divorce proceedings were instituted in 2004, the
trustee was not appointed until May 12, 2009, and Bank of America
moved to intervene on December 28, 2010, at which time the property
had remained on the market for over a year and the listing price had
decreased dramatically.
We also find it reasonable for Bank of America to hold off on moving
to intervene while the property was held custodia legis, or “in custody
of the law,” Voge v. Olin, 69 Md. App. 508, 512 (1986).
Once a party demonstrates timeliness, it still must, in order to intervene as of right, establish: (1) an interest in the subject matter; (2) that
the disposition of the action would potentially impair the applicant’s
ability to protect its interest; and
(3) that the applicant’s interest is inadequately represented by the
existing parties. Chapman, 118 Md. App. at 427.
Bank of America’s interest derives from its first priority lien against the
property, and its main interest lies in having the property sold quickly to
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fulfill the debt owed to it by the Courtneys, which is nearly five years in
arrears. Bank of America falls into the first category of potential intervenors—those parties whose interests are not represented nor advocated
to any degree—and are therefore entitled to intervene as of right.
C. Husband’s Motion for Appropriate Relief.
On January 17, 2012, the circuit court granted Husband’s motion for
appropriate relief, ordering Wife to restore electricity to the property
and cease and desist from any actions to impede the ratified sale. On
appeal, Wife argues that Husband’s motion contained facts that were
not in the record and not supported by an affidavit. Further, Wife
alleges that because a hearing was requested, the court erred in ruling
without a hearing.
The title of neither Husband’s motion nor Wife’s response/motion
requests a hearing, as Rule 2-311 requires.
It may be, as Wife argues, that the circuit court granted a motion
supported by facts not obviously established by affidavit or a pristinely
documented evidentiary record. But we note too that the circuit court
knows the Courtneys well from the long and grueling history of this
case, which has required the court to resolve day-to-day disputes, such
as payment of electric bills, that normally should not require litigation.
We are loathe to second-guess the judgment of a circuit court on one of
the dozens of individual decisions it has been forced to make by virtue
of these parties’ inability to get along without a compelling demonstration of prejudice and error.”
Slip op. at various pages, citations and footnotes omitted.

Domingo Ezirike v. Stella Ayika*
DIVORCE: ATTORNEYS’ FEES: DEATH OF A CLIENT
CSA No. 2612, September Term 2011. Unreported. Opinion by Kehoe,
J. Filed April 4, 2013. RecordFax #13-0404-04, 4 pages. Appeal from
Prince George’s County Circuit Court. Appeal dismissed.
The rule that an attorney cannot appeal a case on behalf of a
deceased former client applies to an appeal from the denial of a petition
for attorneys’ fees; however, the attorney may have the right to move to
intervene in the case in order to pursue his claim for unpaid fees.
“John Christopher Belcher, Esq., seeks to pursue an appeal of an
order of the Circuit Court denying his petition for attorney’s fees in a
divorce case. We will dismiss the appeal as not authorized by law.
Background
In January, 2011, Stella Ayika filed a complaint for an absolute
divorce and other relief against Domingo Ezirike. Mr. Ezirike retained
Mr. Belcher. From the record, the primary matter in contention appears
to have been Mr. Ezirike’s visitation rights. On October 21, 2011, the
circuit court conducted a pendente lite hearing on visitation, child support and other matters. On October 22, Mr. Ezirike, a taxi driver, was
murdered by a passenger in his cab in a dispute over 75 cents.
Shortly thereafter, Mr. Belcher and Ms. Ayika’s counsel appeared at a
previously scheduled settlement conference and informed the court of
Mr. Ezirike’s death. Counsel agreed that the only remaining issue was
the request for an award of attorney’s fees. The settlement conference
judge set the matter in for a hearing. At the hearing, Mr. Belcher asserted that he had standing to pursue his deceased client’s claim for attorney’s fees. Ms. Ayika’s counsel contended that Mr. Belcher’s claim
should be directed to Mr. Ezirike’s personal representative, if and when
an estate is opened. The circuit court concluded that the claim for an

award of attorney’s fees under Family Law Article § 7-107 “is not extinguished by the death of Mr. Ezirike, but the Court believes that the
claim is now a claim of the Estate of Mr. Ezirike if the Estate is
opened.” The court denied the request for attorney’s fees “without prejudice to the pursuit of the request in accordance with the provisions of
the Estates and Trusts Article.” Mr. Belcher filed a notice of appeal on
behalf of “Domingo Ezirike, by and through undersigned counsel …”
Disposition
Our disposition of this case is dictated by a long-standing legal principle explained by the Court of Appeals in Brantley v. Fallston Gen.
Hosp. Inc., 333 Md. 507, 511 (1994) (emphasis added):
Ordinarily, under well-established principles of agency law, an
agent’s authority terminates upon the death of the principal. See
RESTATEMENT (SECOND) OF AGENCY, § 120 (1958). The lawyerclient relationship is not excepted from this rule. Switkes v. John
McShain, 202 Md. 340, 348 (1953). Thus, we have specifically held
that an attorney has no authority to note an appeal on behalf of a client
w ho has died. Id. at 350. …The expectation of earning a fee from the
representation is not sufficient to constitute an ‘interest’ that will
extend the relationship. Id. at 348-50, 96 A.2d 617. See also Karr v.
Shirk, 142 Md. 118, 121-24 (1923).
See also Chmurney v. State, 329 Md. 159, 165 (2006); Owings v.
Owings, 3 Gill & J. 1, 2, 4 (1830) (an appeal filed on behalf of a
deceased party is “not a mere irregularity, but a complete and radical
defect . . . .”).
While Mr. Belcher may have the right to move to intervene to pursue his claim for unpaid attorney’s fees, see Tydings & Rosenberg v.
Zorzit, 422 Md. 582, 596 (2011), no such motion had been filed, much
less acted upon by the circuit court, before he filed the notice of appeal,
a step that he was without authority to take.”
Slip op. at various pages, citations and footnotes omitted.

In re: Adoption/Guardianship of Anthony R.*
ADOPTION/GUARDIANSHIP: TERMINATION OF PARENTAL
RIGHTS: UNFITNESS
CSA No. 1510, September Term, 2012. Unreported. Opinion by Wright,
J. Filed April 18, 2013. RecordFax #13-0418-01, 24 pages. Appeal from
Baltimore City Circuit Court. Affirmed.
The juvenile court did not err by finding the parents were unfit,
and terminating their parental rights, based on their “lingering drug
issues,” the mother’s failure to resolve an outstanding warrant and her
failure to appear at CINA hearings, which demonstrated “a fundamental
failure to take responsibility for her actions.
“This appeal arises from the decision of the juvenile court, granting a
Petition [that] terminated the parental rights of co-appellants Antoine
R. and Holly C. to their son, Anthony R.
The Parents argue that the Department produced insufficient evidence to demonstrate that they were unfit or that Anthony would not
be safe in their care.
Counsel for Anthony responds that the juvenile court properly considered the statutory factors in §5-323(d) of the Family Law Article and
did not err or abuse its discretion in finding that terminating the
Parents’ rights was in Anthony’s best interest. The Department concurs.
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The juvenile court made findings as to each factor under the statute.
It found the Department “timely offered services to [M other] and took
steps to offer services to facilitate reunification with Anthony.” The
court summarized that the Department had “provided for regular visitation with the child; it made referrals for [Mother] for housing from
which [Father] would have directly benefited; and it offered [Father]
drug treatment services which he declined.”
The court found the parents’ inability to obtain stable housing was
“one of the continuous barriers” to reunification. The court cited
Mother’s drug abuse history and Anthony’s resultant drug exposure at
birth as “one of the primary reasons behind Anthony’s removal from
her care” and that treatment was necessary for reunification. The court
found that despite participation in several treatment programs, Mother
continued to use drugs. The court also considered Father’s drug abuse
history and his resistance to entering drug treatment.
The court found that despite efforts by her caseworkers, Mother
refused to put forth any effort to obtain employment and that conflicting
evidence was presented regarding Father’s employment and contribution
to the family. The court explained that the Department satisfied the
statutory requirement that it assist Father in achieving employment and
housing because it counseled him about employment, assisted with visitation, parenting classes, indirectly with housing, and drug treatment.
The court found that Mother’s noncompliance with her service agreements was “partly the result of the barriers imposed by [Mother’s] refusal
to resolve her outstanding warrant.” Mother was residing in “what may
be considered stable housing,” but had failed to successfully complete
drug treatment, provide proof of income, or participate in the FRP, and
had missed every CINA hearing in Anthony’s case. The court found the
Parents made no significant efforts until after the filing of the Petition.
The court credited the Parents with maintaining visitation relatively
consistently, but found they had not made efforts to involve themselves
in Anthony’s medical care or to make contact with Ms. M. The court
found that while the Parents occasionally provided clothing or toys for
Anthony at visits, they did not, and could not, provide “any significant
contribution to Anthony’s care.”
According to the court, “Anthony has been in care from September 1,
2009 until the present time, almost three years.” The court found the
Parents had made “only minimal progress in achieving stability since
Anthony went into care,” and the progress they demonstrated was tenuous and problematic. The court concluded, as to §5-323(d)(2)(iv), that “it
is unlikely additional services would bring about a lasting parental adjustment so the child could return to them within an ascertainable time.”
Regarding §5-323(d)(3), the court found that while the Parents had
not neglected or abused Anthony, he had never been in the “care or
custody of either parent, since he was removed from their care at birth”
due to his and Mother’s positive tests for narcotics.
As to §5-323(d)(4), the court found Anthony has resided with Ms.
M. and her son since he was released from the hospital. Ms. M. was
trained and had demonstrated she was able to care for Anthony’s medical problems. The court found Ms. M. involves Anthony in her family
and in appropriate activities such as church, daycare, and the Infants
and Toddlers Program. The court found Anthony is bonded with Ms.
M.’s family. The court found that “[b]ased on the testimony of the relevant experts at trial, Anthony’s well being would be impacted in a positive manner if Anthony continued with his current placement.”
By contrast, the court found little indication of a bond between
Anthony and the Parents.

The juvenile court separately addressed parental unfitness and exceptional circumstances. The court found the Parents unfit because both
have “lingering drug issues” including relapses, convictions, and current drug use even while in treatment. The court cited Mother’s “failure
to resolve her outstanding warrant” as a knowing continued violation
of the law, and her failure to appear at CINA hearings as demonstrative
of “a fundamental failure to take responsibility for her actions.” The
court found Father not credible but, even crediting his testimony
regarding his “off- the-books” employment at a bar, noted that such
employment was “at best problematic.”
Considering exceptional circumstances, the court acknowledged that
“exceptional circumstances require more than the mere passage of time.”
The court found “several exceptional circumstances” in Anthony’s case
including his removal at birth, that he had never resided with Parents,
and that Ms. M. is the only mother and home Anthony has known. The
court noted that the Parents have “shown only a belated interest in
reclaiming” Anthony, triggered by the Department filing the Petition. The
court found placement with the Parents presented “little expectation of
stability” or ability to address Anthony’s ongoing medical issues.
The Parents cite In re Barry E., 107 Md. App. 206, 220 (1995), a custody, not a TPR, case. The Parents point to this statement: “The fact that
appellant has a mental or emotional problem and is less than a perfect
parent or that the children may be happier with their foster parents is not
a legitimate reason to remove them from a natural parent competent to
care for them in favor of a stranger.” Id. at 220. However, immediately
following that statement, we held: “The trial court did not find that to be
the case, however, and we cannot say that it abused its discretion or was
clearly erroneous in determining that the children would still be in some
danger if returned to appellant’s unsupervised custody.” Id. We find the
Parents’ reliance on Barry E. to be misplaced. Here, the juvenile court,
like the court in Barry E., considered the ability of the Parents to provide
Anthony with a safe and stable environment and found they could not.
The juvenile court made specific findings as to unfitness and exceptional circumstances as well as considering the §5-323(d) factors in
totality. Our review of the record supports the findings. Accordingly,
we hold that the circuit court did not err or abuse its discretion in terminating parental rights.”
Slip op. at various pages, citations and footnotes omitted.

In re: Adoption/Guardianship of David A. and
Jacob M.*
ADOPTION/GUARDIANSHIP: CHILDREN’S OBJECTION: ASSISTANCE OF COUNSEL
CSA No. 1949, September Term, 2012. Unreported. Opinion by
Meredith, J. Filed April 18, 2013. RecordFax #13-0418-02, 25 pages.
Appeal from Montgomery County Circuit Court. Affirmed.
Although the children’s attorney failed to file a timely objection to
the petition for guardianship, the mother’s claim of ineffective assistance of counsel on their behalf — assuming she had standing to raise
it — would fail for lack of prejudice, because the error did not preclude
the children or the mother from fully litigating the issue of whether termination of parental rights was in the best interest of the children.
“Sarah A. appeals from an order entered by the juvenile court, which
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terminated her parental rights in her sons David A. and Jacob M.
Mother asserted that the Children’s attorney provided ineffective assistance of counsel, and that the court erred in granting guardianship to
the Montgomery County Department of Health and Human Services.
Mother presents two questions for our consideration, which we quote:
1. Did David A. and Jacob M. receive ineffective assistance of counsel
when their attorney failed to file a timely objection to the Petition for
Guardianship even though the children did not wish to have their relationship with their mother severed?
2. Did the court err in granting guardianship of David and Jacob to
the Department, where they did not want their relationship with their
mother severed, they had no preadoptive home, and there was no dispute that they would be detrimentally affected if they were removed
from their current foster parent who was willing to keep them as long
as necessary but could not afford financially to adopt them?
DISCUSSION
I.
Mother’s principal contention on appeal is that her Children received
ineffective assistance of counsel, based on “the single act of [Children’s
counsel] failing to file a timely notice of objection.” [fn 7: Counsel did
not discover that her office did not actually file the notice until sometime on or around July 11, 2012, and Counsel filed the untimely
notices on that date.]
Mother acknowledges that there is no case in Maryland which authorizes
parents to assert a claim of ineffective assistance of their children’s counsel,
but she cites authority from Ohio and Texas in support of her claim of
standing, viz., In re S.S. and A.L., 2012 Ohio 4794, 2012 Ohio App. Lexis
4203 (2012); In re T.N. and M.N., 142 S.W.3d 522 (Tex. 2004).
Mother also cites Maryland Rule 2-202.
Although the Department urges us to hold that Mother lacks standing
to assert the claim of ineffective assistance of the Children’s attorney, and
that the issue is not properly preserved, we need not rest our decision on
those technical grounds. Even if we assume, without deciding, that
Maryland would permit a parent to assert a claim that her children
received ineffective assistance of counsel, that would not change the result
in this case because the error had no impact on the trial court’s ruling.
We review claims of ineffective assistance of counsel pursuant to
Strickland v. Washington, 466 U.S. 668 (1984). The Strickland test
requires that a litigant satisfy two prongs: performance and prejudice.
In her brief, Mother analogizes this case to In re Chaden M., 422 Md.
498 (2011), asserting that, in the Chaden M. case, the Court of Appeals
forewent a Strickland analysis because it “found ineffective assistance of
counsel based on trial counsel’s admission that she had failed to timely
file an objection due to her misunderstanding of the relevant law.”
Because of the significant differences in the two cases, however, we do
not view Chaden M. as helpful to Mother.
In Chaden M., the attorney’s failure to file a notice of objection on
behalf of April C. led the trial court to deem that the parent had consented to the termination of her parental rights, and had thereby agreed
to grant the Department guardianship without the need for holding a
contested hearing. That did not happen in the instant case. Here,
although the trial court refused to accept the Children’s late-filed notice
of objection, it still permitted Children’s counsel to participate fully in
the TPR trial. The issue was fully litigated during a six-day trial.
Consequently, we perceive no prejudice to the Children, and Mother
fails to proffer any that resulted from their attorney’s oversight. The
mere fact that Mother’s parental rights were terminated after a full, con-

tested trial on the merits, which included full participation by the
Children’s counsel, does not demonstrate the Children were prejudiced.
The feelings of the Children about severance of the parent-child relationship are but one factor enumerated in FL § 5-323, specifically at §
5-323(d)(4)(iii). As to that factor, the court found: “No evidence was
presented on the Children’s feelings about severance of the parent-child
relationship. It is unclear whether anybody has discussed adoption with
the Children, although the Department’s most recent report indicates
that David’s therapist was beginning to broach the subject.”
Mother does not contend that this was an incorrect finding. It is also
not apparent to us that there was any barrier to the presentation of evidence, if any existed, about the Children’s feelings on severance of
Mother’s parental rights. The record contains no proffer on the subject.
Finally, parental rights can be terminated over the objection of children if the court finds termination to be in the child’s best interest.
The procedural failure of Children’s counsel to file a notice of objection
did not carry over to impair the trial on the merits, vis a vis the Children,
in any substantive way. Their interests were represented at trial; they did
not want the TPR petition granted, and that position was articulated on
their behalf. In Mother’s reply brief, even she seems to agree: “There was
no ambiguity about the children’s position [at trial], and it was clear that
they opposed the termination of their mother’s parental rights.”
In In re Adoption/Guardianship No. T00032005, 141 Md. App. 570
(2011), 11-year- old John B. appealed to this Court after his mother’s
parental rights were terminated. On appeal, we affirmed, holding that,
because John “had a full opportunity to advise the court of his opposition
to the TPR,” he had essentially withdrawn his consent. We “hasten[ed]
to add” in John’s case that our conclusion does not alter the paramount
principle in cases of this kind; even if the child is deemed to have consented, and cannot withdraw that consent, the court may not grant a TPR
petition unless it is satisfied, by clear and convincing evidence, that such
a ruling is in the child’s best interest. Id. at 603 (emphasis added).
For all these reasons, we reject Mother’s contention that the order should
be vacated because the Children received ineffective assistance of counsel.
II.
Although Mother argues in the alternative that the juvenile court
erred by giving insufficient weight to either the Children’s opposition
to termination of Mother’s parental rights or the Children’s relationship
with their foster parent, there was ample evidence in the record to support the trial judge’s conclusion that its decision was in the best interests of the Children.
In accordance with the standard of review described in In re Yve S.,
supra, 373 Md. at 587, we conclude that the decision of the juvenile
court was “founded upon sound legal principles and based upon factual
findings that are not clearly erroneous,” and not the product of any
abuse of discretion.”
Slip op. at various pages, citations and footnotes omitted.

In re: Adoption/Guardianship of Shawn L.*
ADOPTION/GUARDIANSHIP: TERMINATION OF PARENTAL
RIGHTS: INSUFFICIENT PROGRESS TOWARD REUNIFICATION
CSA No. 1286, September Term, 2012. Unreported. Opinion by Eyler,
James R., J. (retired, specially assigned). Filed April 23, 2013.
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RecordFax #13-0423-01, 36 pages. Appeal from Worcester County
Circuit Court. Affirmed.
The trial court did not err in terminating parental rights of a father
who, due to frequent and current incarceration, is a stranger to his
child and unfit to parent him; and of a mother who used cocaine while
she was pregnant with the child, relapsed when she regained custody of
him, exposed him to a controlled substance, and has only recently
become compliant with her third services agreement from DSS.
“This appeal follows a three-day evidentiary hearing and order that
terminated Jennifer B.’s and Shawn L.’s parental rights to their son,
Shawn L. The juvenile court also granted guardianship to the
Worcester County Department of Social Services (“Department”) with
the right to consent to adoption or long-term care. Mother and Father
filed separate notices of appeal.
BACKGROUND
Shawn, born on August 1, 2008, is four years old and has lived with
the Cooks on and off since birth. Shawn has two older siblings,
Amanda, born September 27, 1993 and David, born November 1, 1994.
He has a younger sister, Lydia, born February 5, 2011. Father is the
biological father of Shawn only.
Mother tested positive for cocaine [when] seven months pregnant with
Shawn. Shawn was taken into the Department’s care at birth. Shawn
returned to Mother’s care, however, and the case was closed in May 2010.
On September 21, 2010, Shawn was taken to the hospital with a fentanyl patch on his stomach. Mother’s boyfriend at the time, Eric P., was
allegedly watching Shawn.
On October 19, 2010, the Department received a child abuse and
neglect referral. On December 27, 2010, the Department received
another report of problems in Mother’s household. The court adjudicated Shawn CINA for the second time on January 31, 2011. Both Shawn
and his younger sister, Lydia were officially placed with the Cooks.
On August 10, 2011, the court changed the permanency plan from
reunification with Mother to adoption.
At the termination hearing, Mother testified that she has been sober
since June 2011. participates in individual counseling, group therapy
[and] addiction support groups. Mother testified that she can be a
resource for Shawn within the near future and that she has done everything that the Department has asked of her.
On the last day of the termination hearing, Father’s counsel made a
motion for judgment, which the court denied.
After considering all of the factors enumerated in Family Law Article
§5-323(d), the court found Father was unfit to parent Shawn and
Mother was currently unable to safely and appropriately parent Shawn,
as her progress while “commendable” was “tenuous and at a fragile
stage.” The court determined that Mother’s current inability, coupled
with the child’s urgent need for stability and permanence, and all of the
other findings concerning the FL § 5-323(d) factors “consitute[d]
exceptional circumstances that [made] a continued parental relationship detrimental to the child’s best interest.”
DISCUSSION
A. FL § 5-323(d) Factors
We begin our analysis by considering each of the FL § 5-323(d) factors. Mother was provided with three different service agreements.
While Mother claims that she has recently complied with services and
has ceased abusing substances, she refused requested drug screens and
had problems complying with service agreements early on. It was not

until very recently before the termination hearing that she was sober
and financially and emotionally available to her son.
With respect to Father, a parent’s incarceration, while not a disability, See In re Adoption/Guardianship Nos. CAA-92-10852 and CAA-9210853, 103 Md. App. 1, 29-30 (1994), may indeed be a critical factor
in permitting the termination of parental rights, because the incarcerated parent cannot provide for the long-term care of the child.
Father may be incarcerated until February 2014. Shawn has only met
Father twice, once when he was born and once at a court hearing.
Shawn was almost four at the time of the termination hearing and is
currently four and a half years old. He may be almost five and a half
before Father is released from incarceration.
In a similar case, Nos. CAA-92-10852 & CAA-92-10853, supra, 103
Md. App. 1, this Court reversed the termination of a father’s parental
rights to his one and a half year old twin sons. The Court noted that,
unlike the permanency of a disability, the father’s incarceration was
temporary and did not impede upon the long-term care of his sons. Id.
With regard to the next consideration, whether additional services
would likely bring about a lasting parental adjustment so that Shawn
could be returned to either parent within an ascertainable time not to
exceed 18 months from the date of placement, the evidence weighs in
favor of the contrary.
While Mother has been recently improving her substance abuse problems, attending counseling and therapy, and otherwise compliant with
her most recent service agreement, the juvenile court found her progress
to be tenuous and in a fragile state. Considering Mother’s prior relapse
and the extent of danger that she placed Shawn in while relapsing, such
as the fentanyl patch incident, this is not a clearly erroneous finding.
As to Father, he did not know Shawn and never made himself available
to care for Shawn. Additional services, therefore, would not likely bring
about a “lasting parental adjustment” so that Shawn could be returned to
Father’s care within 18 months of placement, which in this case had been
reached as of the termination hearing, nor in any foreseeable future.
As to his siblings, it is unknown how bonded he is to Amanda or David,
but he has been living and interacting with Lydia at the Cooks’ home.
With regard to the likely impact of terminating parental rights on the
child’s well- being, the child, with the exception of six months of his life,
has been living with the same foster family. The evidence supports that
Shawn’s life with his foster family has proven to be happy and stable. Life
with the Cooks is all Shawn knows, given the short amount of time he
has spent with Mother and the fact that he has never lived with Father.
B. Parental unfitness or exceptional circumstances
FL § 5-323(b) provides the juvenile court the authority, after considering the § 5- 323(d) factors, to terminate the parental relationship if a
parent is unfit or if “exceptional circumstances exist that would make a
continuation of the parental relationship detrimental to the best interests of the child such that terminating the rights of the parent is in a
child’s best interests[.]”
“What the statute appropriately looks to is whether the parent is, or
within a reasonable time will be, able to care for the child in a way that
does not endanger the child’s welfare . . . primary consideration must
be given to ‘the safety and health of the child.’” 402 Md. at 499- 500
(internal citations omitted.)
As to Mother, Shawn’s health and safety were in jeopardy several
times in her care. The juvenile court found Mother’s recent progress
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toward sobriety commendable, but deemed her progress “tenuous and
at a fragile stage.” This finding is not clearly erroneous. Mother experienced a tragic relapse in late 2010 that resulted in Lydia being born
drug exposed, Amanda having teenage drinking affairs in the family
home, and Shawn being exposed to a fentanyl patch.
As to Father, the juvenile court found that he has not been and will
not within a reasonable time period be able to care for Shawn. He has
an extensive criminal record and a history of substance abuse problems.
He has been incarcerated for a significant portion of Shawn’s life.
Father’s temporary incarceration coupled with the fact that he has never
cared for Shawn and only met him twice, indicates that his incarceration and unavailability to care for Shawn in the past permeates beyond
his release date. Father’s position that he would be fit and able to care
for Shawn upon his release is incomprehensible. The finding that
Father is unfit to parent Shawn is not clearly erroneous.
C. Department’s efforts to provide reunification services to father
Father maintains that the Department’s failure to provide reunification services to him warrants reversal of the juvenile court’s decision to
terminate his rights to parent Shawn. Although the Department did not
offer such services, [that] is but one factor of many to consider. In re
Adoption/Guardianship No. 94339058/CAD, 120 Md. App. 88, 105
(1998). The record makes clear that the juvenile court carefully
reviewed the factors enumerated in FL § 5-323(d) and considered all
evidence presented at the hearing.
After considering the factors, the juvenile court found that the rights
of Mother and Father to parent Shawn were in stark contrast to his best
interests. This finding was based upon sound legal principles and factual findings that were not clearly erroneous.”
Slip op. at various pages, citations and footnotes omitted.

In re: Kristin M.*
CINA: DISMISSAL OF PETITION: DSS STANDING TO CHALLENGE
CSA No. 1504, September Term, 2012. Unreported. Opinion by
Opinion by Matricciani, J. Filed April 17, 2013. RecordFax #13-041803, 8 pages. Appeal from Baltimore City Circuit Court. Affirmed.
The trial court did not err when it dismissed the Baltimore City
Department of Social Services’ CINA petition upon finding that the
child’s grandmother would provide “a safe and appropriate place” for
her, and awarding custody and limited guardianship to the grandmother; nor would the DSS have standing to challenge any putative custody
or guardianship determination in the case.
“On April 24, 2012, the Baltimore City Department of Social Services
petitioned the Circuit Court to declare Kristin M. a child in need of
assistance §3-801(f)-(g) of the Courts and Judicial Proceedings Article
and to place her in shelter care under CJ § 3-815. At a hearing on the
same day, the court approved shelter care placement with Kristin’s
maternal grandfather.
On July 24, 2012, the juvenile master recommended that the facts in
the CINA petition be sustained and that the circuit court award temporary custody to Kristin’s maternal grandmother, a resident of Delaware.
The circuit court heard the petition on August 13, 2012, found that
Kristin was not a CINA, and entered an order granting custody and limited guardianship to Kristin’s maternal grandmother. The Department
filed a timely notice of appeal.

QUESTIONS PRESENTED
The Department’s brief presents one question for our review, which
we have divided and rephrased:
I. Did the circuit court err when it dismissed the Department’s CINA
petition?
II. Did the circuit court err when it granted custody and limited
guardianship to the child’s maternal grandmother?
DISCUSSION
The Department correctly argues that the court must consider a suitability study before awarding custody or guardianship under the CINA
subtitle. CJ § 3-819.2(f)(1)(iii). That requirement, however, is premised
on the award being made pursuant to a CINA declaration that follows
from two necessary findings: 1) abuse, neglect, developmental disability, or mental disorder; and 2) that “[t]he child’s parents, guardian, or
custodian are unable or unwilling to give proper care and attention to
the child and the child’s needs.” CJ § 3-801(f).
The Department first argues that the circuit court’s finding was clearly erroneous because Lisa T. “had engaged in a pattern of neglecting
Kristin by leaving her with various caregivers without making necessary
arrangements for her care.” Although true, her past or present neglect is
only half of the CINA inquiry under CJ § 3-802(f), and as the court
rightly found, it was not the case that Kristin’s “parents, guardian, or
custodian are unable or unwilling to give proper care and attention to
the child and the child’s needs.” Rather, all parties—including Kristin
and her independent counsel—agreed that Kristin’s grandmother would
provide her adequate care and attention.
It is therefore difficult to perceive what, if any, ongoing interest the
Department had in the proceedings, which brings us to our second point.
The Department argues that even if the court rightfully dismissed the
CINA petition, it lacked authority to grant custody and guardianship to
Kristin’s grandmother. This argument has two major flaws. First,
assuming that the Department could somehow act as a non-parent seeking custody or guardianship, its argument suffers from an inherent contradiction: if by dismissing the CINA petition the Court lost the authority to grant custody and guardianship to Kristin’s grandmother, then it
also lost the authority to grant custody or guardianship according to the
Department’s recommendations. See CJ § 3-804, 3-804(a).
We need not, however, examine the circuit court’s authority in this
case, for the Department lacks standing to challenge any putative custody or guardianship determination. We know of no avenues other than
a CINA petition by which the Department can petition the court to
award adoption, custody, or guardianship. See, e.g., In re Kirchner, 649
N.E.2d 324, 334 (Ill. 1995), cited in McDermott v. Dougherty, 385 Md.
320, 376-77 (2005).
With its CINA petition dismissed, the Department lacked authority to
petition for—or otherwise affect—Kristin’s custody and guardianship.
If there is some flaw in the trial court’s order awarding custody and
guardianship, it is a matter for Kristin, her family, or some other interested party to resolve.”
Slip op. at various pages, citations and footnotes omitted.

In re: Kyias J. & Siannah C.*
CINA: PERMANENCY PLAN: CUSTODY AND GUARDIANSHIP TO
RELATIVE
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CSA No. 1252, September Term, 2012. Unreported. Opinion by
Zarnoch, J. Filed April 18, 2013. RecordFax #13-0418-00, 19 pages.
Appeal from Montgomery County Circuit Court. Affirmed.
In a CINA proceeding, it was not an abuse of discretion for the trial
court to find it was in the best interest of the children to change their
permanency plan from reunification with their mother to custody and
guardianship in their grandmother.
“On September 13, 2011, Kyias J. and Siannah C. were declared
CINA by the juvenile court, and placed in the care of their paternal
grandmother, Virginia C. Following two days of permanency plan
review hearings, the court ordered that the children’s permanency plan
be changed from reunification to custody and guardianship with
Virginia C.
Billeena J., the children’s mother, appeals.
Billeena argues that although she has not fully conformed with the
requirements placed upon her, she has complied to some extent, and the
record reveals that she has shown improvement in her more recent visits
with the children. She contends that a permanency plan of custody and
guardianship is error because 1) Virginia admitted she did not have the
energy to keep up with the children, 2) her retirement will reduce her
income “substantially” and the $835 per child subsidy she would receive
as the children’s guardian may not be sufficient to cover her expenses, 3)
Virginia is dependent upon her adult son, Andre C., to watch the children while she is at work, and 4) the two other adult residents in
Virginia’s house, her son Andre and her friend Charles, have not provided fingerprints to the Department to allow for a clearance check. Billeena
asserts that because the best interest of the children would be served with
a concurrent permanency plan of reunification and custody/guardianship,
the court abused its discretion in not ordering such a plan.
In cases where we are asked to review the propriety of a trial court’s
permanency plan order, we shall only disturb such orders where the
court has abused its discretion. In re Shirley B., 419 Md. 1, 18-19 (2011).
The court determines the permanency plan and whether to place
children outside the home for a specified period, long-term, or permanent basis. When making such determinations, the court must consider
the factors [in CJP § 3-823(h)(2)(i)-(vi).]
In this case, the circuit court explained why it was proper to change
the permanency plan. In addition, the court throughout considered the
FL § 5- 525(f)(1)(i)-(vi) factors.
We reject Billeena’s arguments that Virginia is an improper care giver
for the children. Virginia’s testimony that she does not always have the
energy to keep up with the children’s level of activity after they visit
with their father does not overcome the evidence that Virginia has been
the only stabilizing force in the lives of Kyias and Siannah and has been
their only reliable provider and care giver. The reduction in Virginia’s
income when she retires — a decrease partially offset by the subsidy
she would receive from being the children’s guardian - - does not warrant the conclusion that it is not in the best interest of the children to
plan for her to be awarded custody of them. Though it was implied that
the subsidy alone may not be adequate to cover the expenses related to
the children, no evidence was set forth to establish that Virginia would
be unable to provide for them following her retirement. By contrast, it
was shown at the hearing that appellant was unable to hold steady
employment since the children were removed from her custody and
that she made false statements to the Department regarding her
employment status.

Additionally, while Virginia admitted at the hearing that she needed
the help of her adult son, Andre, to watch the children while she was at
work, she also stated that she intended to retire in approximately one
year. Virginia explained that following her retirement she would have all
the free-time necessary to take care of the children. Also, Andre had
never submitted to urinalysis, but Gardner stated that she had no reason
to suspect that Andre was involved in drug use so this was not a concern.
Billeena further points to CJP § 3-819.2(f)(1)-(2), which states that
before a court may award custody and guardianship to an individual it
shall consider the Department’s report, including a home study and
criminal background check. Virginia, Andre, and Charles were never
fingerprinted. However, the Department’s report is merely a consideration to be weighed along with other statutory factors. In our view, the
court considered the Department’s report in its entirety as well as the
testimony of the social worker assigned to the case. The Department
expressed no concern over the lack of fingerprints. It is logical to presume that consideration of a criminal background check, via fingerprint
analysis, is related to the children’s safety while in the care of the subject individual. To that point, the court specifically found that Virginia
“has consistently provided the children with a stable, loving, safe and
nurturing home[.]” (emphasis added).
Accordingly, given the circuit court’s thorough consideration of the
required factors in determining an appropriate permanency plan for the
children, we cannot find that it was an abuse of discretion for the court
to find that it was in the best interest of the children to change their
permanency plan from one of reunification to one of custody and
guardianship with Virginia.”
Slip op. at various pages, citations and footnotes omitted.

In re: Tatiana L.*
CINA: EVIDENTIARY RULING: APPEAL MOOT
CSA No. 0944, September Term 2011. Unreported. Opinion by Krauser,
C.J. Filed April 29, 2013. RecordFax #13-0429-02, 4 pages. Appeal
from Howard County Circuit Court. Dismissed.
Where the circuit court first granted the mother in a CINA case
access to investigatory files regarding the death of another one of her
children, but then vacated the order and, with the consent of all parties,
declared the child a CINA and placed her in the custody of the county
DSS, it eliminated “any existing controversy” and thereby rendered this
appeal moot.
“When three-year-old Elijah L. died under circumstances that suggested that his death may have been the result of child abuse, the
Howard County Department of Social Services (“DSS”) filed a petition
in the juvenile court to have Elijah’s half-sister, Tatiana L., declared a
CINA and placed in emergency shelter care. The circuit court granted
emergency shelter care and placed Tatiana in the custody of DSS pending a determination of whether Tatiana was a CINA.
Before that determination was made, Tatiana’s mother, Joaquinia L.
filed a motion, requesting any hospital, autopsy, and medical records;
police reports; and party and third party statements that DSS intended
to use in the pending CINA adjudication. Among the third party statements that DSS had in its possession was a video recording of an interview of Tatiana by individuals from DSS and the Howard County Police
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Department (“HCPD”), a product of their investigation into the circumstances surrounding Elijah’s death.
The circuit court granted the mother’s motion. HCPD and DSS then
filed a joint motion for a protective order to exclude the video of the
interview of Tatiana from the material turned over to the mother. They
claimed that allowing her access to the recording would jeopardize an
ongoing police investigation into the possible homicide of Elijah in
which both the mother and her boyfriend were possible suspects. After
interviewing Tatiana three more times, HCPD filed a second motion for
a protective order regarding the video recordings of those interviews.
Concluding that the mother must have access to the video recordings
to prepare for cross-examination of Tatiana during the pending CINA
adjudicatory hearing, the court ordered DSS to permit the mother to view
all four video recordings prior to the hearing. HCPD noted this appeal.
At HCPD’s request, this Court stayed the order in question. It further
stated that HCPD and DSS were not “required to disclose information
from the criminal investigation pending regarding the homicide” of
Elijah “while the investigation remains pending and neither Tatiana’s
mother nor her mother’s boyfriend have been ruled out as suspects.”
Determining that it was in Tatiana’s best interests for the CINA adjudication to proceed “without further delay” and that her interests outweighed her mother’s in seeing the video interviews before the adjudication, the circuit court vacated the order requiring that the mother be
allowed to view the recordings, a ruling from which no appeal was
taken. Thereafter, with the parties’ consent, the circuit court declared
Tatiana to be a CINA and placed her in the custody and under the limited guardianship of DSS.
MOTION TO DISMISS
“‘A case is moot when there is no longer any existing controversy
between the parties at the time that the case is before the court, or when
the court can no longer fashion an effective remedy.’” Green v. Nassif,
401 Md. 649, 654 (2007) (quoting In re Kaela C., 394 Md. 432, 452
(2006)). In the instant case, the order the circuit court entered, with the
consent of the parties, declaring Tatiana to be a CINA, eliminated “any
existing controversy” and thereby rendered this appeal moot.
Moreover, when the circuit court vacated the order that required DSS
to show Tatiana’s mother the interview recordings, HCPD received the
precise relief that it was asking of this Court on appeal. In short, that ruling, from which no appeal was taken, also rendered this appeal moot.
HCPD urges this Court, if it determines the appeal to be moot, to exercise its discretion and consider the issue on the merits. But, as we do not
render advisory opinions, we decline HCPD’s invitation to do otherwise.”
Slip op. at various pages, citations and footnotes omitted.

CSA No. 2407, September Term, 2011. Unreported. Opinion by
Nazarian, J. Filed April 10, 2013. RecordFax #13-0410-06, 12 pages.
Appeal from Garrett County Circuit Court. Affirmed.
The trial court had personal jurisdiction over the father, and the
procedures followed in the change-of-name action did not violate the
father’s procedural due process rights.

Court denying his Motion for Trial, which sought to challenge the circuit court’s certification of a Master’s decision to change the last name
of his child. As we explain below, Father waived any personal jurisdiction defenses he may have had and, by failing to file exceptions to the
Master’s recommendation, rendered harmless the minor procedural
defects in the circuit court proceeding. We affirm.
BACKGROUND
Father and appellee Leslie Montgomery (“Mother”) are the parents of
Kaleb, now nine (“Son”). Father and Mother never married, but have
shared joint physical custody pursuant to a 2006 agreement that also
provides for visitation and financial support. In 2008, Mother married
and took the last name Montgomery, and in recent years Son has lived
with her, her husband (Mr. Montgomery), and two children (also sharing the surname “Montgomery”).
On September 20, 2011, Mother filed a Petition for Change of Name
that asked the court to change Son’s name to “Kaleb Montgomery.”
The Master held the hearing, then recommended changing Kaleb’s
surname from “Dauberger” to “Montgomery.” Father did not file
exceptions, though. Instead, Father (now through counsel) filed a
“Motion for Trial Pursuant to Rule 2-533 and 2-535 Maryland Rules
of Procedure.”
The circuit court denied the motion. Father filed a timely Notice of
Appeal.
DISCUSSION
Father identifies two issues on appeal:
1. Did the Circuit Court err in asserting personal jurisdiction over
[Father]?
2. Did the procedures executed in the change of name action constitute a violation of [Father’s] procedural due process?
The first is resolved easily: Father waived any personal jurisdiction
defenses by failing to raise them below, and he may not raise them for
the first time on appeal. Md. Rule 8- 131(a); see Presbyterian Univ.
Hosp. v. Wilson, 337 Md. 541, 548 (1995). Second, by failing to file
exceptions, Father left the Master’s recommendation unchallenged on
the merits, which in turn leaves us no basis on which to find that the
minor procedural hiccups below caused him any prejudice.
I. Father Waived Any Personal Jurisdiction Defense.
To the extent Father had a personal jurisdiction defense in this case
(and we express no view on whether he did), he waived it when he
answered the petition. The Rule could not be clearer: personal jurisdiction is one of the mandatory defenses that “shall be made by motion to
dismiss filed before the answer, if an answer is required.” Md. Rule 2322(a). Moreover, “[i]f [a motion to dismiss is] not so made and the
answer filed, these defenses are waived.” Id.
We recognize that Father was proceeding pro se and that we
should afford papers filed by pro se litigants some reasonable additional interpretive latitude. But even read flexibly, Father’s responsive pleading does not hint at a personal jurisdiction defense or
express any objection to proceeding in Maryland. To the contrary,
Father’s answer suggests an intention to engage on the merits and
confirms that he has waived any objection to personal jurisdiction.
See LVI Envtl. Servs. v. Academy of IRM, 106 Md. App. 699, 707
(1995), aff’d, 344 Md. 434 (1997)
II. Father’s Failure to Submit Exceptions Or Demonstrate Prejudice
Renders Any Errors Harmless.

“Garrick Dauberger (“Father”) appeals from an order of the Circuit
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Father devotes the remainder of his brief to arguing that procedural
errors in the circuit court violated his due process rights under the
Fourteenth Amendment to the Constitution of the United States and
Article 24 of the Maryland Declaration of Rights.
To be sure, the procedural path this petition traveled included at
least two wrong turns: the Summons advised Father that he had sixty
days to answer while the Master scheduled the hearing in thirty, and
the notice of the hearing on the petition was not sent to him.
Due process does not, however, require perfection. We do not presume prejudice from the mere fact that mistakes were made—Father
bears the burden on appeal of proving that a different result was likely
without them.
Unfortunately for Father, and even after reading his pro se answer
flexibly, we cannot find any prejudice in this case. To Father’s credit,
the inconsistent or missing notices from the circuit court did not actually thwart him from participating in the case. Father met the earlier of
the deadlines. Father also was able to engage counsel and file his
Motion for Trial by the date exceptions to the Master’s recommendation
were due. So although Father is understandably, and fairly, aggrieved
by the inconsistent notices he received from the circuit court and by the
absence of the notices he did not, the record demonstrates that he surmounted those ministerial hurdles successfully.
Second, the Maryland Rules provide that “[a]ny matter not specifically set forth in the exceptions is waived unless the court finds that
justice requires otherwise.” Md. Rule 9-208(f). Moreover, if Father
had filed substantive exceptions and requested a hearing, the circuit
court would have been required to hold one. O’Brien v. O’Brien, 367
Md. 547, 555 (2002) (internal citation omitted); see also Md. Rule.
9-208(i).
Father’s decision to forego filing exceptions left the Master’s recommendation unchallenged on the merits. See Md. Rule 9-208(f). But even
if we were to overlook the absence of exceptions, neither Father’s
responsive pleading nor his Motion for Trial offers any substantive reason why changing Son’s name would be contrary to Son’s best interest,
created a genuine dispute regarding a material fact underlying the
Master’s findings in that regard, or identified any issue or defense that
required discovery or additional time to develop for hearing. Father
leaves us only to speculate about what he might have argued or proven
in an error-free setting. And as such, the notice errors in the circuit
court were harmless. See, e.g., Miller v. Mathias, 428 Md. 419, 446
(2012).”
Slip op. at various pages, citations and footnotes omitted.

Roger Malik v. Margaret K. Miller*
CHILD SUPPORT: UNINSURED MEDICAL EXPENSES: REIMBURSEMENT
CSA No. 0924, September Term 2012. Unreported. Opinion by
Woodward, J. Filed April 2, 2013. RecordFax #13-0402-10, 27 pages.
Appeal from Anne Arundel County Circuit Court. Affirmed.
Under the plain language of an August 2000 order, father was
required to reimburse his ex-wife for uninsured medical expenses of
their children, where the mother demonstrated that: 1) the children
incurred medical expenses; 2) those expenses, or part thereof, were not
paid for by either parent’s insurance provider; 3) the mother sent documentation of the uninsured expenses to the father by certified mail; and

4) the father failed to reimburse her for his pro rata share of the uninsured expenses within 30 days.
“On August 29, 2000, the Circuit Court entered an order that
approved and incorporated an agreement between Roger W. Malik
(“Father”), appellant, and Margaret K. Miller (“Mother”), appellee,
regarding the custody, visitation, and child support for their two minor
children. The order provided that either parent “will within 30 days of
providing an uninsured medical bill, reimburse the other parent in the
aforementioned proportions for any amount advanced … .”
In November 2011, Mother filed a petition for contempt seeking to
recover uninsured medical expenses from Father. After a hearing a
domestic relations master found Father owed Mother $5,957.94 in
uninsured medical expenses and recommended Father be held in civil
contempt. The circuit court sustained [Father’s] exceptions in part by
declining to find Father in contempt, and overruled the exceptions in
part by entering a money judgment in favor of Mother for $5,957.94,
representing the uninsured medical expenses owed by Father.
DISCUSSION
Reasonableness and Necessity
Father contends the factual findings were clearly erroneous for three
reasons.
A. Competent Evidence
Father first argues that the circuit court clearly erred in its factual
findings, because Mother failed to present any competent evidence the
medical expenses were reasonable and necessary. Specifically, Father
claims Mother “is not competent to testify as to the reasonableness of
the costs of medical services, much less whether the underlying medical
services were both reasonable and necessary.”
Father’s argument fails for lack of a factual predicate. The record simply does not support the notion Mother gave opinion testimony on the
ultimate issues of reasonableness and necessity; instead, she merely provided fact testimony, identifying the dates and nature of such medical
services rendered to the children, the name of the health care provider,
and the uninsured amount for those services.
B. Hearsay
Father next asserts the medical bills upon which Mother relied were
inadmissible hearsay. We disagree.
Father’s argument is based on a faulty factual premise, because, as he
concedes, “the alleged medical bills were not admitted” into evidence.
Because Father was the party who sought to exclude Exhibit 2, it follows logically that he was not prejudiced by the ruling in his favor.
Alternatively, Father failed to preserve this issue for our review.
Father did not object to Mother’s testimony about the medical bills on
the grounds that the medical bills were inadmissible hearsay.
C. Factual Predicate
Finally, Father argues that, before the circuit court could award uninsured medical expenses to Mother, there is a legal requirement that
there be evidence of the reasonableness of the cost of such medical
expenses and of the necessity of such expenses.
In Green v. Green, 188 Md. App. 661 (2009), we noted that “court
orders are construed in the same manner as other written documents
and contracts, and if the language of the order is clear and unambiguous, the court will give effect to its plain, ordinary, and usual meaning,
taking into account the context in which it is used.”
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It is our task to construe and interpret this language as we would
interpret a contract. See Green, 188 Md. App. at 679.
We conclude the language of the August 29 Order concerning the
reimbursement of uninsured medical expenses is clear and unambiguous. Under the language of the order, the parent seeking reimbursement is required to show that: 1) the children incurred medical expenses; 2) those medical expenses, or part thereof, were not paid for by
either parent’s insurance provider; 3) the parent sent “documentation”
of the uninsured medical expenses (i.e., a copy of the bill and the
amount not paid) “by certified mail” to the other parent; and 4) the
receiving parent failed to reimburse his or her pro rata share of the
uninsured expenses to the sending parent within 30 days. There is no
requirement in the order the bill be one for “reasonable and necessary”
medical expenses.
Nevertheless, Father argues that, under the Family Law Article, the
court could only award “extraordinary medical expenses,” defined to
include “reasonable and necessary costs.” We again disagree.
First, there is no reference to “extraordinary medical expenses” in the
order. Second, Father did not argue below that the reimbursement of
was limited to “extraordinary medical expenses,” as defined by statute.
Therefore, any argument on the issue is waived. Last, the law expressly
permits a court order to enforce an agreement that covers all medical
expenses, and not just those that are “extraordinary.” See Bare v. Bare,
192 Md. App. 307, 318 (2010).
The legal authorities cited by Father all involve significantly different
factual contexts.
Shpigel v. White, 357 Md. 117 (1999) and Desua v. Yokim, 137 Md.
App. 138 (2001) [are] distinguishable. Both pertain to special damages
in tort actions. The present case, on the other hand, is analyzed under
principles of contract interpretation.
In re Gloria T., 73 Md. App. 28 (1987), the last case upon which
Father relies, involved a juvenile restitution proceeding before the juvenile court. We concluded that, in the absence of the admission of the
medical bills into evidence and of any testimony beyond that of the victim’s mother, a layperson, there was insufficient evidence that the medical expenses were reasonable.
We view Gloria T. to be inapposite. The statute requires only “extraordinary medical expenses” to be “reasonable and necessary.” See F.L. §
12-201(g). The August 29 Order does not limit Mother’s recovery for
medical expenses, other than for “uninsured medical bills.” Therefore,
we conclude that Mother’s failure to adduce evidence that the uninsured medical expenses claimed by her were reasonable and necessary
does not preclude recovery of Father’s pro rata share of such expenses.
2. Burden of Production
Finally, Father asserts that Mother “did not satisfy her burden of production to establish the predicates for admissibility of medical expenses.” We are not persuaded.
Under the plain language of the August 29 Order, Mother, as the
party seeking reimbursement, makes out a prima facie case by showing
that: 1) the children incurred medical expenses; 2) those expenses, or
part thereof, were not paid for by either parent’s insurance provider; 3)
she sent “documentation” of the expenses (i.e., a copy of the bill and
the amount not paid) “by certified mail” to Father; and 4) Father failed
to reimburse her for his pro rata share of the uninsured expenses within 30 days.
Mother’s testimony provides evidence of the essential details of every
medical expense incurred by the children. Mother satisfied her burden

of production for a prima facie case for reimbursement of Father’s pro
rata share of the uninsured medical expenses. Contrary to Father’s contention, the trial court did not impermissibly shift the burden of production onto Father.”
Slip op. at various pages, citations and footnotes omitted.

Eugene Newberry, Jr. v. Rachel Francischetti*
CHILD SUPPORT AND CUSTODY: MODIFICATION: MATERIAL
CHANGE IN CIRCUMSTANCES
CSA No. 2263, September Term, 2011. Unreported. Opinion by
Zarnoch, J. Filed April 10, 2013. RecordFax #13-0410-05, 14 pages.
Appeal from Baltimore County Circuit Court. Affirmed.
The trial court did not err in treating the mother’s complaint for
child support as a complaint for modification, rather than a petition for
contempt or a petition to enforce the judgment of divorce. The trial
court also did not err when it found a material change in circumstances.
“Eugene Newberry, Jr., appeals the judgment of the Circuit Court for
Baltimore County modifying the child support he owes to his ex-wife,
Rachel Francischetti. Newberry presents issues which we have recast as
follows:
A. Did the circuit court err in treating Francischetti’s complaint for
child support as a complaint for modification, rather than a petition for
contempt or a petition to enforce the judgment of divorce?
B. Did the circuit court err when it failed to conduct an evidentiary
hearing?
C. Did the circuit court err when it found a material change in circumstances?
We answer the first and third questions in the negative and find that
Newberry has not preserved the second issue. We therefore affirm the
circuit court’s decision.
DISCUSSION
I. Conversion of Complaint
Newberry argues that the circuit court erred when it treated
Francischetti’s complaint for child support as a complaint for modification of child support. He also asserts that the circuit court erred in not
treating the complaint for child support as a petition for contempt or a
petition to enforce the judgment of divorce.
We disagree. First, Md. Rule 2-303(e) directs that “[a]ll pleadings
shall be so construed as to do substantial justice.” See also Lapp v.
Stanton, 116 Md. 197, 199 (1911). Second, the ultimate concern in
child support matters is the best interest of the child. Shrivastava v.
Mates, 93 Md. App. 320, 327 (1992); see also Stancill v. Stancill, 286
Md. 530, 535 (1979). Although Newberry and Francischetti had a final
judgment of divorce that set general terms for child support, the circuit
court did not err by treating Francischetti’s later complaint as a request
for modification. It likewise did not err when it did not treat the complaint as a petition for contempt or a petition to enforce the judgment
of divorce, despite the complaint’s title. Cf. Miller v. Mathias, 428 Md.
419, 442 n.15 (2012); Pickett v. Noba, Inc., 122 Md. App. 566, 571
(1998)
II. Evidentiary Foundation
Newberry next argues that the circuit court erred by modifying the
child support award without first holding an evidentiary hearing. He
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contends the master gave “no indication
…[of] moving into an evidentiary phrase of the proceeding” and did
not take any sworn testimony. Unfortunately, Newberry failed to object
at the hearing before the master. Therefore, although the decision to
conduct the hearing without taking sworn testimony was unadvisable
and erroneous, Newberry has not preserved this issue for appellate
review.
III. Material Change of Circumstances
Newberry next argues that there was no material change in circumstances in this case. He asserts that the circuit court erred when it
found that a “breakdown in communication” constituted a material
change.
Family Law Article §12-104(a) allows for the modification of child
support awards upon the filing of a motion for modification and a
showing of a material change of circumstance. A change in circumstances is material “when it affects the welfare of the child,” McMahon
v. Piazze, 162 Md. App. 588, 594 (2005) and is of “sufficient magnitude to justify judicial modification of the support order,” Wills v.
Jones, 340 Md. 480, 489 (1995).
The circuit court found that at the time of their consent order,
Newberry and Francischetti “contemplated some ability to communicate so that Mr. Newberry would be apprised of [A.’s] clothing needs
and extra-curricular participation and would in turn have knowledge
of the amount of financial support to send to Ms. Francischetti for
those items and activities.” However, before the master, Francischetti
said that she could not speak to Newberry “because any communication becomes argumentative.” She said she could not give him her
address “because he stalks [her]” and that she had not received any
child support from Newberry since their divorce. The circuit court
thus found that the “financial support arrangement is … compromised.” The failure of the financial support arrangement means that
Newberry did not contribute any money to the child, making the level
of support decrease to effectively nothing. This in turn affected the
child’s welfare, making the change in circumstances material. The circuit court therefore committed no error in finding a material change of
circumstances.
For all of these reasons we affirm the judgment of the circuit court.”
Slip op. at various pages, citations and footnotes omitted.

George Charles Reaver v. Kimberly A. Reaver*
CHILD SUPPORT: CONTEMPT: NO APPEAL FROM DENIAL OF
PETITION
CSA No. 2942, September Term, 2010. Unreported. Opinion by Sharer,
J. Filed April 19, 2013. RecordFax #13-0419-04, 6 pages. Appeal dismissed.
The dismissal of a petition for contempt is not appealable; even if it
were, the mother’s termination of health insurance for the couple’s 20year-old daughter did not violate any contractual obligation, and an earlier court order requiring the mother to provide dependent coverage for
the daughter, for as long as the girl remained eligible, ended by law
when the girl turned 18.
“George Charles Reaver, appellant (“Father”), and Kimberly Ann
Lascola (known during her marriage as Kimberly A. Reaver), appellee
(“Mother”), are the parents of Kelsey Reaver, born in 1989. In this

appeal, Father challenges the dismissal of his petition seeking a contempt order against Mother, stemming from her removal of twentyyear-old Kelsey from her health insurance policy. For the reasons set
forth below, we shall dismiss the appeal.
FACTUAL AND PROCEDURAL BACKGROUND
The following time line summarizes facts and legal proceedings pertinent to this appeal.
July 16, 1989: Kelsey Reaver was born during the marriage of Mother
and Father.
November 6, 2006: The parties’ marriage was terminated following
contested divorce proceedings, by a judgment requiring, inter alia,
Mother to “continue to provide health coverage for the minor child
until she is no longer eligible as a dependant[.]” (Emphasis added.)
June/July 2007:
Kelsey graduated from high school and turned
eighteen.
June 1, 2009: Mother removed Kelsey, then almost twenty-one years
old, from her employer-sponsored health insurance policy, even though
Kelsey was eligible to remain covered under that plan. Thereafter,
Father paid a COBRA premium of $527.62 per month to provide health
insurance for Kelsey.
August 18, 2009: Father filed a Petition for Contempt.
September – October 2010: Mother filed a Motion to Dismiss or for
Summary Judgment and Sanctions. Mother filed a Motion for Protective
Order seeking to quash Father’s subpoena to her employer.
October 18, 2010: The court denied Mother’s motions for summary
judgment and for a protective order. The same day, an evidentiary hearing on Father’s contempt petition was held before a family court master. At the hearing, Father testified that Kelsey was twenty-one, pregnant, enrolled in college, not married, residing with him, and financially dependent on him.
December 8, 2010: The master recommended that Mother be found
in contempt.
December 17, 2010: Mother filed exceptions to the master’s report
and recommendations. She maintained that the divorce judgment did
not require her to pay for Kelsey’s health insurance after she reached
the age of majority. For that reason, and because she acted upon the
advice of counsel in terminating Kelsey’s coverage, Mother contended
that she did not wilfully violate the order in the divorce judgment and,
therefore, was not in contempt of that order.
February 2011: The court held a hearing on Mother’s exceptions.
The court entered a Memorandum Opinion and Order sustaining
Mother’s exceptions and dismissing Father’s Petition for Contempt.
Father noted this appeal.
DISCUSSION
“Contempt proceedings require an action constituting contempt.”
Fisher v. McCrary Crescent City, LLC, 186 Md. App. 86, 114 (2009).
Under Maryland Rule 15-207(e)(2), which governs constructive civil
contempt proceedings arising out of the alleged failure to pay a child
support obligation, a court may not make a finding of contempt unless
“the petitioner proves by clear and convincing evidence that the alleged
contemnor has not paid the amount owed[.]”
As the circuit court recognized, “the insurance coverage in question
was not provided as part of an agreement between the parties[,]” but
instead “was ordered by the Court.”
Under Md. Code, § 5-203(b)(1) of the Family Law Article, the oblig-
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ation to support a child extends only to “parents of a minor child, as
defined in Article 1, Sec. 24 of the Code,” which defines the “age of
majority” or adulthood, with exceptions not applicable here, as “a person eighteen years of age or more[.]” Because Kelsey reached the age of
majority nearly two years before Mother terminated her health insurance coverage, Mother was neither contractually nor statutorily
required to provide coverage.
Instead, Father contended that the provision of the parties’ divorce
judgment obligated Mother to maintain health insurance for Kelsey
past her eighteenth birthday, for as long as she remained eligible for
dependent coverage. Unpersuaded that Father’s interpretation of the
judgment warranted a finding of contempt, the circuit court dismissed
the petition. Father may not appeal that ruling.
“Under the common law rule there was no right of appellate review
in contempt cases, civil or criminal.” Harford County Educ. Ass’n v.
Bd. of Educ., 281 Md. 574, 585 (1977). It is well-established that
“only those adjudged in contempt have the right to appellate review.
The right of appeal in contempt cases is not available to the party who
unsuccessfully sought to have another’s conduct adjudged to be contemptuous.” Becker v. Becker, 29 Md. App. 339, 345 (1975) (emphasis
added).
Because Father unsuccessfully sought a contempt judgment against
Mother, we must dismiss this appeal. Cf. Becker, 29 Md. App. at 345
In doing so, we observe that, because only the interpretation of the
divorce judgment advanced by Mother would comport with the statutory limits on parental support obligations, Father would have fared no
better had his appeal been entertained.”
Slip op. at various pages, citations and footnotes omitted.

Stephen W. Rhine v. Marjorie E. Anderson*
CUSTODY: MODIFICATION: MATERIAL CHANGE IN CIRCUMSTANCES
CSA No. 1409, September Term, 2012. Unreported. Opinion by Eyler,
D., J. Filed April 9, 2013. RecordFax #13-0409-00, 13 pages. Appeal
from Howard County Circuit Court. Reversed and remanded.
The trial court erred in dismissing the father’s motion to modify
custody, which alleged that specific material changes had all occurred
since the previous custody award was issued, and that specific conduct
by the mother was interfering with his relationship with their daughter
and would have the effect of alienating his daughter from him.
“Stephen W. Rhine appeals from two orders dismissing his motion to
modify child custody and denying his motion to alter or amend that
order. Marjorie E. Anderson is the appellee. Rhine presents questions
which we have rephrased:
I. Did the circuit court err in dismissing the motion to modify custody?
II. Did the circuit court abuse its discretion in denying Rhine’s
motion to alter or amend the order dismissing his motion to modify
custody?
III. Did the circuit court abuse its discretion in awarding Anderson
attorneys’ fees?
We answer the first question in the affirmative and reverse the judgment of the circuit court dismissing Rhine’s motion to modify custody.
Our resolution of this issue requires that the fee award be vacated.

DISCUSSION
I.
Dismissal of Motion to Modify Custody
Rhine contends the circuit court committed legal error when it dismissed his motion for modification. He asserts that his allegations that
Anderson refused to cooperate to schedule vacation dates; that she
“interrupts” his visits with Rebecca and shows up at Rebecca’s day care
when he is scheduled to pick Rebecca up; and that she “projects her
anger” at Rhine in a way that is negatively affecting Rebecca and her
relationship with him were sufficient to state a claim for modification
of child custody. Anderson responds that Rhine’s motion merely contained “overly generalized bald allegations” and did not allege that
these “changes” had occurred since the entry of the May 2010 Custody
Order.
Both parties rely on McMahon v. Piazze, 162 Md. App. 588
(2005), to support their respective positions. In McMahon, this
Court explained that Maryland courts follow a “two-step analysis”
when presented with a motion to modify an existing custody or visitation order. First, a court must “assess whether there has been a
‘material’ change in circumstances,” and, second, if a material
change is found, the court must consider whether it would be in the
best interests of the child to modify the custody or visitation order.
The existence vel non of “changed circumstances” justifying a modification of custody or visitation often is “interrelated” with the best
interests determination, however, because a change is considered
material if it has an impact upon or could have an impact upon the
best interests of the child.
We also are guided by the Court of Appeals decision in Domingues
v. Johnson, 323 Md. 486 (1991). There, the Court explained that a
change in circumstances need not be shown to be adversely affecting
the child in order to be material. Rather, “[a] change in circumstances
which, when weighed together with all other relevant facts, requires a
court to revise its view of what is in the future best interest of a child,
is a sufficient change.”
Returning to the case at bar, we conclude that Rhine alleged sufficient facts in his motion to modify to state a claim for relief. First,
contrary to Anderson’s assertion in her brief, Rhine’s motion specifically stated that the alleged material changes all had occurred “since
the [May 2010 Custody Order] was issued.” Second, Rhine alleged
specific conduct on the part of Anderson that was interfering with his
relationship with Rebecca and would have the effect of alienating
Rebecca from him. These factual allegations were unlike those in
McMahon as they alleged specific conduct that was affecting the child.
Moreover, like in Domingues, Rhine alleged interference by Anderson
with his relationship with Rebecca that was resulting, or would result,
in parental alienation.
To be sure, some of the factual allegations in Rhine’s motion appear
to be assertions that Anderson, through acts or omissions, was violating the terms of the May 2010 Custody Order. To that extent, a petition for contempt (which later was filed) was the appropriate vehicle
for relief. But many of the facts alleged did not fall into that category.
Rather, they were facts that, if proved, could show a material change in
circumstances warranting a modification of custody. Accordingly, the
motion to modify stated a claim for which relief could be granted, and
should not have been dismissed.
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Given our resolution of the first question, the denial of Rhine’s
motion to alter or amend is moot and the court’s award of attorneys’
fees shall be vacated.”
Slip op. at various pages, citations and footnotes omitted.

James Wolf v. Maureen Carter*
CUSTODY AND VISITATION: DEFAULT JUDGMENT: MERITS
HEARING
CSA No. 0143, September Term, 2012. Unreported. Opinion by Berger,
J. Filed April 10, 2013. RecordFax #13-0410-04, 15 pages. Appeal from
Baltimore City Circuit Court. Affirmed.
The trial court did not abuse its discretion in denying the father’s
motion to vacate the order of default against him, especially since the
court made its best-interest determination only after permitting father
to testify at the subsequent merits hearing, and thoroughly examined
the child custody factors prior to awarding Mother sole legal and physical custody.
“Father contends the circuit court erred in denying his motion to
vacate the order of default judgment entered against him. Father claims
that “[g]iven the contested posture of the case and the concern
expressed by the Court itself during the hearing, it was an abuse of discretion to deny [Father’s] motion to vacate the order of default.” We
disagree.
A trial court’s ruling on a motion to vacate or motion to revise under
Md. Rule 2-535(a) is reviewed under an abuse of discretion standard.
See Miller v. Mathias, 428 Md. 419, 438 (2012); Wells v. Wells, 168
Md. App. 382, 393 (2006).
The best interest of the child is of “paramount importance” in a
child custody and support case, and the child has an “indefeasible
right” to have the custody determination made only after a full evidentiary hearing involving both parents. Flynn v. May, 157 Md. App. 389,
408-10 (2004).
In this case, Mother filed a complaint for custody of the parties’
minor child. Father failed to answer Mother’s complaint, and as a
result, Mother moved for an order of default, which the circuit court
entered. Pursuant to Md. Rule 2-613(c) and (d), Father had 30 days
after the entry of the default judgment to file a motion to vacate.
According to the record, proper notice was mailed to Father, but
Father failed to move to vacate within 30 days.
The record demonstrates that the following colloquy occurred at the
custody hearing:
FATHER’S COUNSEL: Your Honor, we would move to vacate the
order of default. My client –
THE COURT: That should have been done within 30 days after the
order.
FATHER’S COUNSEL: We are prepared to present testimony today,
then.
THE COURT: And, so, why would the Court allow the testimony if
it’s been by default?
FATHER’S COUNSEL: Under [Flynn] versus May, this kind of a
case is so important, that [Father’s] testimony should at least be considered and heard.
THE COURT: Oh, other than [Father]. I mean, I’m going to hear
from [Father]. I’m asking you did you have other witnesses other than

[Father].
FATHER’S COUNSEL: No, Your Honor.
THE COURT: Oh, that’s not a problem. I have that.
***
THE COURT: All I am going to make my decision on is what I hear
today and I’m going to get a glimpse of the lives that you–all have, and
then I will do the best I can to make the best decision that I believe
that is in the best interests of [the minor child], but I also like to give
the parents the opportunity to come to some consensus, if they can,
because you’re more likely to live with your own order than you are
with mine, but that’s up to you.
Critically, the order of default entered against Father did not substitute for a full evidentiary hearing. Although there was a basis for an
actual controversy as to the merits of the action, the trial court permitted Father to testify and afforded him an opportunity to be heard.
Clearly, the court’s main concern at the hearing was to determine the
best interests of the child. The court considered Mother and Father’s
testimony, and thoroughly examined the child custody factors prior to
awarding Mother sole legal and physical custody. The circuit court did
not abuse its discretion in denying Father’s motion to vacate the
default.
II.
Father further contends that the court relied upon factual findings
which are clearly erroneous and completely unsupported by the testimony and evidence presented at the hearing.” We disagree.
A trial court is required to evaluate each child custody case on an
individual basis in order to determine what is in the best interests of
the child. Wagner v. Wagner, 109 Md. App. 1, 39 (1996) (citing
Bienenfeld v. Bennett-White, 91 Md. App. 488, 503 (1992)).
In the case sub judice, the circuit court considered multiple factors pursuant to well established case law prior to awarding Mother
sole legal and physical custody. The court expressed reasonable concerns regarding Father’s probation for assault on Mother, as well as
allegations of sexual abuse on the minor child while she was in
Father’s care. Moreover, the trial court judge observed the parties,
heard the testimony, and properly weighed the evidence to determine what disposition would best promote the welfare of the child.
Accordingly, the trial court, under the circumstances, did not abuse
its discretion.
III.
Father lastly contends that the circuit court erred in awarding
Mother child support. We disagree.
The child support guidelines are codified in Fam. Law §§ 12-201 to
12-204 and provide the mandatory approach in awarding child support. There is a rebuttable presumption that an award reached by
applying the guidelines is the proper amount of child support to be
awarded. Voishan v. Palma, 327 Md. 318, 323-24 (1992).
Father claims that “based on the evidence presented at the hearing,
the minor child spends over 130 overnights with [Father].” The
record, however, is devoid of any such indication.
Father neither testified that he was under financial hardship nor
requested the court to deviate from the child support guidelines.
Father failed to show any valid reasons that would necessitate a downward departure from the child support guidelines. Moreover, Father
failed to demonstrate that the trial court’s application of the guidelines
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was unjust or inappropriate. See FL § 12-202(a)(2)(ii).
The court’s child support determination was based upon the testimony and evidence presented by the parties at the child support hearing.
The court correctly analyzed the financial circumstances of the parties
and provided findings as to the costs of maintaining the child.
Accordingly, the circuit court did not err in its award of child support
to Mother.”
Slip op. at various pages, citations and footnotes omitted.

Tracy Lynn Zell v. Fred Zell*
DIVORCE: PRENUPTIAL AGREEMENT: POST-NUPTIAL AMENDMENT
CSA No. 2450 September Term 2011. Unreported. Opinion by
Nazarian, J. Filed April 30, 2013. RecordFax #13-0430-02, 61 pages.
Appeal from Talbot County Circuit Court. Affirmed.
The trial court did not err in granting the ex-wife a divorce and in
enforcing a prenuptial agreement with her former husband. The trial
court also did not err in ordering the ex-husband to pay his former
wife $58,376.83 in attorneys’ fees.
“Tracy Zell appeals from two orders granting her a divorce and
enforcing her prenuptial agreement with her former husband, appellee
Fred Zell, who in turn appeals from the order awarding Wife
$58,376.83 in attorneys’ fees. The issues are many and the disputes
messy, but we agree that the prenuptial agreement is valid and enforceable and we agree with all but one of the circuit court’s other rulings.
And because our disagreement on that one issue does not change the
outcome, we affirm.
DISCUSSION
I. The Prenuptial Agreement Is Valid.
A. The Agreement Was Validly Formed And Amended.
Wife argues that the circuit court erred in finding that the
Agreement was valid and enforceable. According to Wife, the
Agreement is unfairly disproportionate and based on “overreaching,” as
there was no financial disclosure of assets contained therein.
She also reasserts that it is invalid based on fraud, duress, undue
influence, and unconscionability.
Antenuptial agreements, like other contracts, are reviewed under the
objective law of contract interpretation. Cannon, 384 Md. at 553. “In
the case of an antenuptial agreement, however, “a confidential relationship exist[s] as a matter of law[.]” Id. at 556.
The presence or absence of overreaching can be proven through evidence of a “frank, full and truthful disclosure of the worth of the property, real and personal, as to which there is a waiver of rights in whole
or in part, so that he or she who waives can know what it is he or she
is waiving.”
In this case, the circuit court found that Husband met his burden of
proof regarding the required financial disclosure prior to the signing of
the Agreement, by virtue of the attached schedule that listed
Husband’s assets, liabilities, income, and “cash” at the time of the parties’ marriage. The circuit court found Wife was not credible when she
testified that Exhibit A was not attached to the Agreement at the time
she signed the document. We find no basis to disturb that conclusion.
Even if we were to credit Wife’s version of events before the wedding, however, her decision to sign the Amendment to the Agreement

in 2001, eight years after initially signing the Agreement, undermines
her position.
Other than modifying the provision regarding property rights of a
surviving party, the Amendment reaffirmed the Agreement in all other
respects and attached new schedules that listed the parties’ income,
assets and liabilities. Whatever pressure Wife may have felt when she
signed the Agreement, she signed the Amendment willingly and does
not claim otherwise (beyond saying that she was sick the day she
signed it). She does not dispute that she had ample time to examine
either form of the Amendment or to seek the assistance of counsel.
After deciding that a financial disclosure was made, the circuit court
turned to Wife’s defenses: fraudulent misrepresentation, undue influence, duress and unconscionability.
Wife has presented no evidence of the falsity of Husband’s representations, and her saying that they’re false without more doesn’t make
them fraudulent.
As to the contention that Husband presented the Agreement to Wife
the night before the parties departed for Jamaica, the circuit court
determined Wife’s testimony was less credible than that of Husband.
Determining the credibility of witnesses is left to the sound discretion
of the circuit court.
Although there is no doubt that Wife was financially dependent on
Husband, her dependence was voluntary and, as such, does not constitute duress or undue influence that overcomes her decision to sign the
Agreement.
Wife also asserts that enforcement of the contract will produce an
unconscionable result. “The fairness of an agreement is to be determined as of the time it was made, not on the basis of conditions occurring subsequently.” Martin v. Farber, 68 Md. App. 137 (1986) at 144.
At the time the parties were married, both had been previously married. The parties were concerned with preserving for their respective
children the property each owned at the time of the marriage.
Although Husband possessed more assets and a higher income than
Wife at the time, we are not persuaded that the terms were unconscionable.
B. Exhibit 2 Is Inadmissible Hearsay, But The Circuit Court’s Error
In Admitting It Was Harmless.
Wife contends the circuit court erred in admitting Exhibit 2, the fax
cover sheet and proposed amendments to the Agreement, as evidence
that she obtained legal counsel before signing the Agreement, as the
document was unauthenticated hearsay.
We discern no error in the circuit court’s finding that Exhibit 2 was
properly authenticated through Husband’s testimony. Exhibit 2 nevertheless is hearsay that does not fall within any established exception.
The circuit court found that Exhibit 2 “[went] to [Wife’s] state of
mind and her knowledge” of the Agreement prior to signing it.
Under the plain language of Rule 5-803(b)(3), the declarant must
make the statement regarding his or her own state of mind. No party
has argued before either this Court or the circuit court that Exhibit 2
contains a statement by Wife. Accordingly, Exhibit 2 was not evidence
of Wife’s state of mind.
In the absence of any corroborating evidence, we are unwilling to
assume an agency relationship between Wife and Mr. Steckler, and
thus Exhibit 2 was not admissible as the statement of a party-agent
under Maryland Rule 5-803(a)(4).
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Additionally, Exhibit 2 was inadmissible hearsay because no exceptional circumstances justified its admission under Maryland Rule 5803(b)(24).
We conclude that error was harmless vis-à-vis the court’s broader conclusion that the Agreement was valid. The circuit court had
to evaluate conflicting testimony of Husband and Wife. The court
concluded that sufficient disclosure was made because Wife, a
competent adult, signed the Agreement, portions of which she had
read, and failed to inquire further about the referenced financial
disclosure.
C. The Alimony-Related Terms Of The Agreement Are Enforceable.
Wife contends the circuit court erred in denying her request to modify the alimony provision in the Agreement, because the language of the
Agreement does not conform to F.L. § 8-103(c); that is, rather than
containing an express waiver of alimony, as required by the statute, the
Agreement provides only that Husband must pay $500 per week for two
years. She maintains that although the Agreement provides that the parties may not modify the alimony provision, it contains no language preventing the circuit court from doing so.
The plain language of the Agreement meets the legal requirements for
restrictions on judicial modification of alimony provisions. Although
the Agreement does not use the word “court,” waiving the right to any
modification of the alimony provisions includes a waiver of the right to
judicial modification.
D. The Circuit Court Did Not Err In Declining To Modify The
Agreement.
Wife contends that the circuit court abused its discretion in failing to
grant her “a monetary award and/or an interest in the parties’ marital
business.” Wife argues that the circuit court erred in failing to order
additional discovery regarding Husband’s interest in the business and
the work she performed.
In order to determine whether the circuit court abused its discretion
in not issuing Wife an award, there must first be marital property to
award. Wife conceded at trial that Husband used his own funds to purchase real estate, that the parties maintained separate bank accounts,
and that they never owned joint assets. Under paragraph 3.02, any
property purchased with such funds is properly considered Husband’s
separate property, and the parties waived any rights to interest in the
other’s property in paragraphs 3.02 and 3.06.
Wife has not presented evidence that she contributed funds to purchase the real or personal property obtained by the parties during their
marriage. Also, Wife has not demonstrated that she was an employee of
the real estate investment firm being paid “in kind.” In the absence of
this evidence, we find no error in the circuit court’s failure to grant
Wife a monetary award based on the value of marital property.
II. The Circuit Court Correctly Entered A Judgment Of Divorce In
Favor Of Husband.
Wife contends that the circuit court erred in granting Husband a
divorce based on the parties’ twelve-month separation, as the twelve
months accrued prior to the effective date of the amendment to F.L. §
7-103(a)(4), which established a twelve-month separation as grounds
for divorce.
Appellate courts in Maryland have twice held that allowing a party to
file a complaint for divorce based on a voluntary separation, when the
separation began before the statute establishing the necessary length
was enacted, does not “make application of the law retrospective, in the
ordinary sense.” Buckheit, 10 Md. App. at 530; see also Campbell, 174

Md. at 234.
This case adds a level of complexity. On August 16, 2010, Husband
filed his initial complaint for absolute divorce. At that time, the amended version of F.L. §7-103(a)(4) had not been enacted, so parties had to
be separated for two years prior to filing.
On October 1, 2011, the new version of F.L. § 7-103(a)(4) came into
effect. The parties had been separated for thirteen-and-a-half months.
On October 14, 2011, Husband filed an amended complaint pursuant to
Maryland Rule 9-202, to include a ground for divorce that became
applicable after the filing of the initial complaint. The circuit court did
not err in granting Husband an absolute divorce.
III. The Attorneys’ Fees Award Was Proper
Wife contends the circuit court abused its discretion in awarding
only $58,376.83, arguing that she presented undisputed evidence that
she owed $76,253.33 in attorney’s fees, including $62,253.33 to her
current attorneys and $14,000 to her previous attorney. She also asserts
that the circuit court erred in reducing the fees owed to her current
attorney by $3,876.50 for work performed in relation to a criminal
charge unrelated to these divorce proceedings.
The trial judge has discretion to award attorney’s fees but must use
the statutory criteria of section 7-107 to interpret the facts of a given
case. If the judge utilizes the statutory criteria, an award of attorney’s
fees will not be reversed unless a court’s discretion was exercised arbitrarily or the judgment was clearly wrong.
Although she argued that she owed $84,379, the bill Wife submitted
to the circuit court totaled $62,253. The circuit court attributed the rest
of the fees to Wife’s previous attorney. Nonetheless, Wife failed to present an accounting from her attorney of the services provided and her
billing procedures. Without such documentation, the circuit court was
unable to determine whether the $14,000 constituted a “reasonable and
necessary expense” as required by F.L. §7-107, and we find that it was
reasonable for the circuit court to discount $14,000 from Wife’s
requested legal fees.
As to the $3,876 billed for work on Wife’s criminal matter, the circuit
court correctly found that the criminal matter is not legally related to
this case. As such, the circuit court properly declined to award attorney’s fees for [that] work.
We disagree with Husband’s contention that the circuit court
improperly ignored Mr. Satchell’s actions in determining Wife’s financial resources. Mr. Satchell may have paid bills on Wife’s behalf, but
he was under no obligation to do so or, more to the point, to continue
to do so. The circuit court was left to resolve this and many other
issues on a conflicting record, and we cannot say that the court’s
assessment of Wife’s financial condition in the December 19, 2011
Memorandum Opinion and Order is arbitrary or clearly wrong in any
way. And we find nothing in the statute or any cases suggesting that a
party may not receive an award of attorney’s fees under section 7-107
simply because a third party fronted the fees to counsel in the first
instance. See Weichert, 419 Md. at 329. We recognize that most people will not have the ability to write checks for tens of thousands of
dollars easily, and whether Wife repays Mr. Satchell or not is between
the two of them.
As to the determination that Wife was justified in litigating this case
— we again find no error. Nothing about this case or these claims was
clear-cut on either side, and we see no basis in the record or the law to
unseat the circuit court’s judgment in this regard.”
Slip op. at various pages, citations and footnotes omitted.
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