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In The Court of Appeals
Cite as 6 MFLM Supp. 3 (2013)
Adoption/guardianship: termination of parental rights:
pendency of CINA appeal

In Re: Adoption/Guardianship
of Cross H.
No. 78, September Term, 2011
Argued Before: Bell, C.J., Harrell, Greene, Adkins,
Barbera, Wilner, Alan M. (Ret’d, Specially Assigned),
Cathell, Dale, S. (Ret’d, Specially Assigned), JJ.
Opinion by Bell, C.J., and Greene, J., dissent
Filed: April 29, 2013. Reported.
The Court of Appeals declined to say whether circuit court judges can terminate parental rights while a
parent is appealing a previous decision that changes
the permanency plan for their child from foster care.
The court said the challenge to the termination of
parental rights was moot because the appeal in the
permanency plan case against the parents had been
resolved.
We are asked to decide, in this case, whether,
when the propriety of the order, entered in a child in
need of assistance (CINA) case, and pursuant to
which the termination of parental rights (TPR) proceedings are authorized, is the subject of a timely and
properly filed appeal, it is permissible for a circuit court
to pursue such proceedings when the appeal, which
was filed by the parties whose parental rights are at
stake, is pending in an appellate court. The majority
declines to reach the merits of this issue, concluding
that the matter is moot. While I, and, indeed, the petitioners, agree with the majority that the case is moot, it
is nonetheless my opinion that this Court is authorized, and, more to the point, should exercise its discretion to decide this matter. It presents an issue
which is likely to recur frequently and, because of the
procedural timelines involved, one that likely will evade
future review. Accordingly, I dissent.
I.
The petitioners, Virginia H. and Aaron R., are the
parents of Cross H., who was born on August 28, 2007
at Johns Hopkins Hospital. Cross H. was born prematurely, and with several health complications, including
prenatal exposure to the HIV virus. Virginia H., who
was homeless at the time of Cross H.’s birth, has been
diagnosed with, and hospitalized for, multiple psychi-

REPORTED OPINIONS
Ed. note: Reported opinions of the state courts of appeal are
subject to minor editing by the courts prior to publication.
Headnotes are not from the courts but are added by the
editors. Page numbers are from slip opinions.
atric conditions. She also has a history of drug and
alcohol use, which likely exposed Cross H., prenatally,
to those substances. Shortly after her son’s birth,
Virginia H. was admitted to the psychiatric unit of
Johns Hopkins Hospital. She left treatment prematurely due to a disagreement with the medical staff concerning the proper course of treatment for her. The
other petitioner, Aaron R., also has a substance abuse
problem, and has been convicted on more than one
occasion for drug-related crimes.
Cross H. was transferred to Mt. Washington
Hospital on September 10, 2007, and remained there
until October 3, 2007. On the day of his release, he
was determined, by the Circuit Cour t for Howard
County, to be a child in need of assistance (“CINA”),
and, as a result, committed to the legal custody of the
Howard County Department of Social Services (“the
Department”). He was subsequently placed in foster
care, with a permanency plan of non-relative adoption.
In January, 2009, Aaron R.’s paternity of Cross
H. was confirmed, at which time Cross H.’s permanency plan was changed to reflect that the objective of the
plan was reunification with his father. When, however,
Mr. R. acknowledged that he was not a viable placement option for his son, at the petitioners’ request and
in order to explore all possible relative placement
options for Cross H., the Circuit Court, sitting as a
juvenile court, ordered the Department to conduct both
a home study and a bonding study involving Cross's
bir th parents, his foster parents, and his paternal
grandmother, Barbara J. Based on the findings of the
bonding study, the juvenile master recommended that
Cross H.’s permanency plan be changed back to nonrelative adoption.
Only Virginia H. filed exceptions to the permanency plan, pursuant to which the Circuit Court conducted an exceptions hearing, spanning 4 days, on
December 7 and 16, 2009, and on February 17 and
18, 2010. Following the hearing, on March 26, 2010,
the juvenile court entered an order overruling the
mother’s exceptions, and affirming the juvenile master’s recommendation for a permanency plan of nonrelative adoption. Virginia H. timely noted an appeal of
this order to the Court of Special Appeals.1
Wh i l e th e C IN A a p p e a l wa s pending, t he
Department, consistent, and in compliance, with the
Circuit Court’s order, filed, in the Circuit Court, as to
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each parent, a Petition to Terminate Parental Rights
(“TPR”), and for Guardianship With the Right to
Consent to Adoption or Long Term Care Shor t of
Adoption of Cross. Aaron R. filed a motion, joined in by
Mrs. H., to stay those proceedings until the appeal of
the CINA order had been resolved. The Circuit Court
denied the motion and proceeded to address the merits of the TPR petition. After a five-day trial, the Circuit
Court issued an order terminating the parental rights
of both Virginia H. and Aaron R. and granting
guardianship of Cross H. to the Department. The petitioners both appealed this order.
Although the Circuit Court terminated the petitioners’ parental rights, it did not, upon doing so, file an
order closing the CINA case, opting to defer filing such
an order until Mrs. H.’s CINA appeal had been
resolved. Therefore, with regard to that appeal, the
Department filed, in the Court of Special Appeals, a
motion to dismiss the CINA appeal as moot. Relying
on the Circuit Court’s judgment in the TPR case as
support, it argued that the court’s order terminating the
petitioners’ parental rights effectively terminated the
Circuit Court’s jurisdiction in the CINA case as well.
The intermediate appellate court, in an unreported
opinion, denied the Department’s motion. It reasoned
that there still existed a live controversy in the CINA
case since the juvenile court did not file, although it
could have, an order closing the CINA case after the
petitioners’ parental rights had been terminated. It then
addressed the merits of the appeal and affirmed the
judgment of the juvenile court. The court held, specifically, that the juvenile cour t did not err when it
changed the permanency plan for Cross H. from reunification with father back to non-relative adoption.
Virginia H. filed a petition in this Court for issuance of
a writ of certiorari to review the intermediate appellate
court’s CINA decision.2 We denied the petition.
The petitioners, as we have seen, in the TPR
case, noted timely appeals to the Court of Special
Appeals. In a reported opinion, the intermediate appellate court concluded, inter alia, that the pendency of
an appeal in the CINA case did not preclude the
Circuit Court from proceeding to try the termination of
parental rights case. In re Adoption/Guardianship of
Cross H., 200 Md. App. 142, 151, 24 A.3d 747, 753
(2011). We granted the petitioners’ petition for writ of
certiorari, In re Adoption of Cross H., 422 Md. 352, 30
A.3d 193 (2011), to decide whether
“the circuit court [may] proceed with a
termination of parental rights hearing
when the parents’ appeal of the CINA
order changing the permanency plan
from reunification to non-relative
adoption is still pending in the Court
of Special Appeals.”3
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The majority declines to address this issue, dismissing it as moot, since, after the Court of Special
Appeals affirmed the CINA order changing the permanency plan to non-relative adoption, and this Court
denied the petitioners’ petition for writ of certiorari to
review that ruling, a live controversy ceased to exist. I
agree that the case is moot. I do not agree that, given
the unique procedural posture presented by this case,
we should refuse to decide it. It is my opinion that this
is an issue that is likely to recur, but will often do so
within a time frame that will render it moot and, therefore, this Court, in order to provide much needed guidance on the effect of a TPR proceeding on a CINA
appeal, must decide the issue. In that regard, in
addressing the merits of the issue, I would conclude
that proceeding with the adjudication of the parental
r ights of par ties who have timely and proper ly
appealed an order, which is still pending, that, while
ostensibly separate, is, in fact, the effective predicate
for such adjudication, would frustrate the right of such
parties meaningfully and effectively to prosecute their
appeal. Accordingly, I would hold that it is improper for
a circuit court to adjudicate the parental rights of parents while a CINA case challenging the change in the
permanency plan is pending on appeal.
II.
Statutory Framework
A child in need of assistance (CINA) is one who
requires court intervention because: “(1) The child has
been abused, has been neglected, has a developmental disability, or has a mental disorder,” and “(2) The
child's parents, guardian, or custodian are unable or
unwilling to give proper care and attention to the child
and the child's needs.” Md. Code (1974, 2006 Repl.
Vol., 2011 Supp.) § 3-801 (f) & (g) of the Courts and
Judicial Proceedings Article (“CJ”). See In re Andrew
A., 149 Md. App. 412, 415, 815 A.2d 931, 932 (2003);
Tamara A. v. Montgomery County Dept. of Health and
Human Servs., 407 Md. 180, 184 n.1, 963 A.2d 773,
775 n.1 (2009). The determination of whether a child
should be considered a CINA must be made by a local
department upon “receipt of a complaint from a person
or agency having knowledge of facts which may cause
a child to be subject to the jurisdiction of the court,”
and upon concluding “that the court has jurisdiction
over the matter and that the filing of a petition is in the
best interests of he child.” CJ § 3-809 (a). When the
Department files a petition seeking a CINA determination, the juvenile court, which has exclusive jurisdiction
over CINA cases, CJ § 3-803 (a) (2), is required to
hold an adjudicatory hearing for the purpose of determining whether the allegations set forth in the petition
are true. CJ § 3-801 (c) & 3-817 (a). If the accuracy of
the allegations is confirmed, the court then must hold
a disposition hearing. CJ § 3-801 (m) & 3-819 (a) (1).
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The pur pose of that hearing is to determine “(1)
Whether [the] child is in need of assistance; and (2) If
so, the nature of the court's intervention [required] to
protect the child's health, safety, and well-being.” CJ §
3-801 (m). Having concluded that the child is in need
of assistance, the juvenile court may commit the child
to the custody of a parent, a relative or other suitable
individual, or to the local department for out-of-home
placement.4 CJ § 3-819 (b) (1) (iii). See In re Damon
M., 362 Md. 429, 435, 765 A.2d 624, 627 (2001); In re
Billy W., 386 Md. 675, 685, 874 A.2d 423, 429 (2005);
In re Karl H., 394 Md. 402, 417, 906 A.2d 898, 906
(2006).
After a child committed to the local department's
custody enters an out-of-home placement, the juvenile
court must hold a hearing within 11 months “to determine the permanency plan for [that] child.” CJ § 3-823
(b) (1) (i). “[T]he purpose of a permanency plan is to
set the direction in which the parent, agencies, and the
court will work in terms of reaching a satisfactory conclusion,” regarding the best interests of the child in
question.5 In re Yve S., 373 Md. 551, 582, 819 A.2d
1030, 1049 (2003). This Court has acknowledged the
importance of a permanency plan, stating, in In re
Damon M., that
“[t]he permanency plan is an integral
part of the statutory scheme designed
to expedite the movement of
Maryland’s children from foster care
to permanent living, and hopefully,
family arrangement. It provides the
goal toward which the parties and the
court are committed to work. It sets
the tone for the parties and the court
and, indeed, may be outcome determinative. Services to be provided by
the local social service department
and commitments that must be made
by the parents and children are determined by the permanency plan.”
362 Md. at 436, 765 A.2d at 627–28. Indeed, the juvenile court has several placement options when permanency planning in the best interest of the child: “reunification with the parent or guardian,” “placement with a
relative,” “adoption by a non-relative,” “custody and
guardianship by a nonrelative,” or:
“[a]nother planned permanent living
arrangement that:
“ A . A ddresses t he individuali ze d
n e e ds of t he child, including th e
child's educational plan, emotional
stability, physical placement, and
socialization needs; and
“B. Includes goals that promote the
continuity of relations with individuals

who will fill a lasting and significant
role in the child's life . . . .”
CJ § 3-823 (e) (1) (i). If the juvenile court determines
that adoption is the appropriate permanent plan for a
child in need of assistance, it is required, by CJ § 3823 (g) (1), to “[o]rder the local department to file a
petition for guardianship[6] in accordance with Title 5,
Subtitle 3 of the Family Law Article within 30 days [of
that determination] or, if the local department does not
support the plan, within 60 days.” Once that order is
entered, the court is required to schedule a termination of parental rights hearing. CJ § 3-823 (g) (2).
Upon the filing of the guardianship petition to terminate parental rights, the juvenile court has to make a
ruling either within 180 days or within 45 days of the
first to occur: receipt of consents to terminate parental
rights or trial on the merits. FL § 5-319 (a).
An appeal to the intermediate appellate court, for
review of the juvenile court's order regarding the CINA
permanency plan, must be filed “within 30 days after
entry of the judgment or order from which the appeal is
taken.” Md. Rule 8-202 (a). Rule 8-207 (a) (1) provides
that such appeals be expedited. Accordingly, the
appellant must file a brief within 40 days after the filing
of the record, and the appellee must file a brief within
30 days of the filing of the appellant's brief. Md. Rule
8-502 (a) (1) & (2). Oral argument in the appeal must
be heard within 120 days after the transmission of the
record, and the court must render a decision within 60
days “after oral argument or submission of the appeal
on the briefs filed.” Md. Rule 8-207 (a) (5). The clerk of
the Court of Special Appeals is then required to issue
the mandate 15 days after the filing of the court's opinion or order. Md. Rule 8-207 (a) (6). The non-prevailing
party then has 15 days to file a petition for writ of certiorari with this Court. Md. Rule 8-302 (a).
Discussion
A.
It is a longstanding principle that “[a]ppellate
courts do not sit to give opinions on abstract propositions or moot questions.” State v. Ficker, 266 Md. 500,
506–7, 295 A.2d 231, 235 (1972). As a result, “[a]n
appeal is subject to dismissal if the case has become
moot,” Potts v. Governor of Md., 255 Md. 445, 449, 258
A.2d 180, 182 (1969), that is, when “past facts and
occurrences have produced a situation in which, without any future action, any judgment or decree the
court might enter would be without effect.” Hayman v.
St. Martin's Evangelical Lutheran Church, 227 Md.
338, 343, 176 A.2d 772, 775 (1962). See also Coburn
v. Coburn, 342 Md. 244, 250, 674 A.2d 951, 954
(1996) (“A case is moot when there is no longer an
existing controversy between the parties at the time it
is before the court so that the court cannot provide an
effective remedy.”).
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There is, however, a limited exception to the
mootness doctrine, which we have recognized. See In
re Joseph N, 407 Md. 278, 303–04, 965 A.2d 59, 74
(2009); In re Justin D., 357 Md. 431, 444–45, 745 A.2d
408, 415–16 (2000). Pursuant to this exception,
“if the public interest clearly will be
hurt if the question is not immediately
decided, if the matter involved is likely
to recur frequently, and its recurrence
will involve a relationship between
government and its citizens, or a duty
of government, and upon any recurrence, the same difficulty which prevented the appeal at hand from being
heard in time is likely again to prevent
a decision, then the Court may find
justification for deciding the issues
ra i s e d by a q u e s t i o n w h i c h h a s
become moot, particularly if all these
factors concur with sufficient weight.”
Lloyd v. Bd. of Supervisors of Elections of Baltimore
City, 206 Md. 36, 43, 111 A.2d 379, 382 (1954). I
believe that it is clear that this exception is applicable
to the case before us.
The question posed by the petitioners is whether
a circuit court may proceed with a TPR hearing while
an appeal from a CINA order, involving the parental
rights of the very same parties, is pending. In this
case, this question is, indeed, moot: there is no longer
a CINA appeal or case pending; therefore, a judgment
by this Court, whether permitting a circuit court to
adjudicate a TPR case during the pendency of a CINA
appeal, or not, in the absence of a future case presenting that factual scenario, would simply address a
hypothetical set of circumstances and would, thus, be
without effect. See Hayman, supra. This, ordinarily,
would, and should, prompt us to dismiss the matter
before us. See, e.g., State v. Peterson, 315 Md. 73, 82,
553 A.2d 672, 677 (1989); Mercy Hosp. v. Jackson,
306 Md. 556, 562, 510 A.2d 562, 565 (1986). The limited exception articulated in Lloyd, supra, however, is
applicable to this case; the issue before us “is likely to
recur frequently,” and in such a manner that “the same
difficulty which prevented the appeal at hand from
being heard in time is likely again to prevent a decision.” 206 Md. at 43, 111 A.2d at 382.
As we have seen, a TPR proceeding that proceeds in the normal manner, where a motion to stay is
either not filed, or, as here, filed but denied, will last for
under 180 days. FL § 5-319 (a) (1). The process for an
appeal arising out of a permanency planning hearing,
however, can go on for up to 7 months, even before a
petition for writ of certiorari is filed in this Court. Md.
Rule 8-207. This means that a TPR determination
often will be made while a CINA appeal is still pending.
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This also means that the fact scenario currently before
us, where parental rights are terminated while a CINA
appeal is still pending in the same matter, is likely to
recur. It is, thus, permissible for us to “exercise our discretion to decide the issue raised in the instant case
because it is likely to recur frequently but will escape
judicial review” due to the nature of the procedural
timelines involved.
B.
The petitioners’ argument is straight-forward and
succinct: a juvenile court may not proceed with a termination of parental rights hearing during the pendency of an appeal from a CINA order changing a permanency plan from reunification to non-relative adoption,
because an order of guardianship defeats the right of
the parents to prosecute their appeal with effect. They
rely on this Court’s opinion in In re Emeleigh F., 355
Md. 198, 204, 733 A.2d 1103, 1105 (1999), in which
we cautioned a juvenile court against taking actions
that are inconsistent with a pending appeal. The petitioners reason that, by proceeding with a TPR hearing
and, subsequently, terminating the petitioners’ parental
rights while their CINA appeal was pending, the juvenile court’s actions in this case violated our holding in
In re Emeleigh F, because they constituted just such
an “inconsistent action.” The petitioners explain that,
permitting a circuit court to terminate parental rights
before a CINA appeal is resolved, renders any remedy
arising out of that appeal meaningless; the parents of
the child in question, upon being stripped legally of
their parental rights, no longer possess an interest in
the matter and, thus, effectively are deprived of the
appeal right that Maryland law and our cases contemplate.
The respondent argues, conversely, that the juvenile court properly denied the motion for a stay of the
TPR proceedings. It explains that the trial cour t’s
actions were permissible because that court is bound,
by FL § 5-319 (a) (1), to make a guardianship determination within 180 days of a TPR petition being filed.
Since no statute or rule requires the juvenile court to
grant a stay in a TPR case pending resolution of a
CINA appeal, the respondent submits that the Circuit
Court would have violated the 180-day limit prescribed
by the statute had the stay been granted. In addition,
the respondents distinguish this case from In re
Emeleigh F., asserting that, while that case involved an
action by the Circuit Court that directly impacted the
appeal, the juvenile court’s decision to proceed with
the TPR hearing in this case did not directly interfere
with the CINA appeal. The respondent emphasizes, in
that regard, and reiterates that the TPR proceeding
and the appeal from the permanency planning order
are two separate matters and should be treated as
such.

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

The Court of Special Appeals agreed with the
respondent. In re Adoption/Guardianship of Cross H.,
200 Md. App. at 150, 24 A.3d at 752. It reasoned that
the Circuit Court’s decision to proceed with the termination of parental rights hearing while the CINA case
was pending on appeal did not have the effect of closing that matter and, thus, did not interfere with the
appeal in a manner that is prohibited by Emeleigh F. Id.
Furthermore, the intermediate appellate court, again
agreeing with the respondent, explained that “[w]hile a
CINA adjudication must precede a TPR determination,
it is a separate legal proceeding.” Id. It was unpersuaded, therefore, “despite the fact that appellants’ claim of
error . . . was mooted by the action of the Court of
Appeals,” that “the pendency of the CINA appeal was a
bar to the TPR case proceeding in the circuit court.” Id.,
200 Md. App. at 151, 24 A.3d at 753.
We have long recognized that “in a proper case a
court may stay proceedings pending the determination
of another proceeding that may affect the issues
raised.” Coppage v. Orlove, 262 Md. 665, 666, 278
A.2d 587 (1971) (quoting Restivo v. Princeton Constr.
Co., 223 Md. 516, 521, 165 A.2d 766, 769 (1960));
accord Noel v. Noel, 173 Md. 147, 151, 195 A. 322,
323 (1937). To be sure, the decision whether to grant
or deny a stay of proceedings falls within the discretion
of the trial court, and is thus governed, on review, by
the “abuse of discretion” standard. We are always
mindful, therefore, that “in the absence of an allegation
or proof of an abuse of discretion, [the Court] will not
disturb the exercise by the trial court of its discretion.”
Dodson v. Temple Hill Baptist Church, Inc., 254 Md.
541, 546, 255 A.2d 73, 75 (1969); Vaughn v. Vaughn,
146 Md. App. 264, 279, 806 A.2d 787, 796 (2002).
Nonetheless, in light of the facts before us, I am
inclined to disagree with the intermediate appellate
court, and, thus, to conclude that the trial court abused
its discretion when it refused to stay the termination of
parental rights proceedings during the pendency of the
CINA appeal. Our holding in In re Emeleigh F., 355
Md. 198, 733 A.2d 1103, is particularly instructive and
dispositive.
In In re Emeleigh F., we were asked to decide
“whether the District Court of Maryland in Montgomery
County, sitting as the juvenile court, erred in closing [a
CINA] case thereby terminating its jurisdiction over
Emeleigh F. while an appeal was pending in the Court
of Appeals.” 355 Md. at 199–200, 733 A.2d at 1103.
There, the appellant, the mother of Emeleigh F.,
appealed the outcome of a CINA custody hearing,
asserting that she had been improperly denied the
right to be present during closing argument. Id., 355
Md. at 200, 733 A.2d at 1104. While that case was
pending before the Court of Appeals, the Department
of Health and Human Services filed a Motion for Order
of Recission and Termination of juvenile court jurisdic-

tion, asserting that Emeleigh F.’s father had proven
himself to be a suitable guardian, thus eliminating the
need for Emeleigh F. to be categorized as a child in
need of assistance. Id., 355 Md. at 200-01, 733 A.2d at
1104. Agreeing that Emeleigh F. was no longer a
CINA, the juvenile court closed her case and terminated its jurisdiction over her. Id., 355 Md. at 201, 733
A.2d at 1104. Subsequently, and without knowledge
that the juvenile court had terminated its jurisdiction in
the matter, this Court issued an opinion resolving the
appellant’s original appeal; regarding the CINA order,
we held that the juvenile court abused its discretion
when it denied the appellant the opportunity for closing
argument. Id. We also held that the juvenile court’s termination of its jurisdiction in the CINA case, pending
on appeal, was prohibited. We explained:
“In the instant case, the action taken
by the juvenile court addressed matters that were clearly involved in the
pending appeal. The court’s action in
closing the CINA case and thereby
terminating that court’s jurisdiction, if
permitted, would in essence defeat
the right of [the appellant] to prosecute her appeal with effect. We hold
that the juvenile court’s actions were
inconsistent with the pending appeal
and were prohibited.”
Id., 355 Md. at 204, 733 A.2d at 1105.
While the procedural posture in In re Emeleigh F.
was different, the effect on the pending appeal of the
juvenile court’s termination of its jurisdiction in that
case, is essentially the same as that of the juvenile
court’s termination of parental rights in this case. Here,
as was the case in In re Emeleigh F., the juvenile
court’s action was improper because it was inconsistent with the pending appeal, and because it interfered, impermissibly, with the petitioners’ ability meaningfully to pursue their appeal.
It has been our consistent position that “[a]fter an
appeal is filed, a trial court may not act to frustrate the
actions of an appellate court.” In re Emeleigh F., 355
Md. at 202, 733 A.2d at 1105. As such, while a trial
court may continue to act even after an appeal is
taken, it may only do so “with reference to matters not
relating to the subject matter of, or matters not affecting, the appellate proceeding.” Peterson, 315 Md. at
80, 553 A.2d at 676. “Post-appeal orders which affect
the subject matter of the appeal are prohibited.” In re
Emeleigh F., 355 Md. at 202–03, 733 A.2d at 1105.
See also Ditmars v. Camden Trust Co., 131 N.J.Eq. 85,
86–67, 24 A.2d 213, 214 (N.J. Ch. 1942) (“[T]he substance of a right of appeal should not be demolished
and thus render the ultimate decision of the appellate
tribunal purely hypothetical.”).
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While the TPR and CINA proceedings are and
were separate, the TPR proceedings addressed matters that were so inextricably linked to those involved
in the appeal arising out of the change in permanency
plan, that it would be inaccurate to characterize them
as two entirely distinct actions. Not only did both cases
involve custody arrangements for the same child, but
also, the parental and guardianship rights of the very
same parents. Indeed, the very initiation of TPR proceedings depended on the outcome of the permanency planning hearing in the trial court. The result of the
CINA case in the juvenile court was also what prompted, and was the basis of, the CINA appeal. The CINA
appeal arose directly from a determination, by the
juvenile court, following the permanency planning
hearing, that the most appropriate permanency plan
for Cross H. would not involve reunification with his
parents but, rather, should consist of non-relative
adoption. The guardianship petition, which resulted in
the juvenile court’s termination of petitioners’ parental
rights, was filed pursuant to, and consistent with, the
juvenile court’s determination, in the CINA case, that
the proper permanency path for the child was adoption. It is thus accurate to assert that the outcome of
the CINA proceedings, beyond serving as a prerequisite to the TPR proceedings, actually began the
process of terminating the petitioners’ parental rights,
while the outcome of the guardianship proceedings
simply served, in essence, as the final word on the
matter.
As we have seen, where a case on appeal
involves the same matters presented in the Circuit
Court, the Circuit Court is prohibited from acting in a
manner that frustrates the appellate procedure, or renders its outcome moot. That is precisely what occurred
in this case. The juvenile court’s termination of the
petitioners’ parental rights impermissibly interfered
with the CINA appeal, because, thereafter, any decision by the appellate court regarding the permanency
plan would have been rendered meaningless, and
would have been purely hypothetical. Indeed, once the
juvenile cour t terminated the petitioners’ parental
rights, there was no meaningful remedy that could
have resulted from the CINA appeal; even a favorable
holding in that case would have been, in reality and
effect, a nullity. This is the very kind of abrogation of
appeal rights which we cautioned against in In re
Emeleigh F., 355 Md. at 204, 733 A.2d at 1105. The
appeal rights associated with CINA matters are rendered empty if the State may simply beat defendants
to the punch by terminating their parental rights before
they can obtain review of the juvenile court’s permanency plan determination. The Circuit Court’s decision
to proceed resulted in a clear interference with the
petitioners’ right to prosecute the CINA matter effectively on appeal.
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While I am cognizant of the statutorily imposed
time limits on termination of parental rights proceedings, it is this very fact that causes me to disagree with
the intermediate appellate court. The 180-day deadline
of FL § 5-319 (a) (1) is what makes it likely that
parental rights often will be extinguished while a CINA
appeal is still pending. This 180-day limit, in combination with the timeline for an appeal from a CINA order
also, as we have seen, makes it likely that there will be
frequent re-occurrences of the very fact scenario presented in this case. Consequently, a holding that would
permit TPR/guardianship proceedings to proceed in
tandem or concurrently with CINA appeals, bearing on
the appropriateness of the for mer, would simply
encourage unnecessary and, thus, wasteful expenditures of judicial resources, as appellate courts often
would be required to consider and decide cases
whose outcomes will be of no practical or meaningful
effect.
Not only is the question before this Court one
that is likely to recur, yet evade review, it is one that
significantly affects the public interest, and thus,
requires this Cour t to provide guidance, to lower
courts, on the proper way to proceed in the future.
Lloyd, 206 Md. at 43, 111 A.2d at 382. Indeed, we
h ave r e c o g n i ze d t h e c e n t r a l i t y o f “ a p a r e n t ’s
Fourteenth Amendment liberty interest in raising his
or her children as he or she sees fit, without undue
interference by the State.” In re Yve S., 373 Md. at
565, 819 A.2d at 1038. Quoting Justice Blackmun’s
dissenting opinion in Lassiter v. Dept. of Social Servs.
of Durham County, N.C., 452 U.S. 18, 38, 101 S. Ct.
2153, 2165, 68 L.Ed.2d. 640, 656–57 (1981), we also
have acknowledged that “the interest of a parent in
the companionship, care, custody, and management
of his or her children” is one which “occupies a
unique place in our legal culture, given the centrality
of family life as the focus for personal meaning and
responsibility.” In re Adoption/Guardianship No.
10941, 335 Md. 99, 113, 642 A.2d 201, 208 (1994)
(internal quotation marks omitted). “When the State
initiates a parental rights termination proceeding, it
seeks not merely to infringe that fundamental liberty
interest, but to end it.” Id., 335 Md. at 112–13, 642
A.2d at 208 (quoting Santosky v. Kramer, 455 U.S.
745, 759, 102 S. Ct. 1388, 1397, 71 L.Ed.2d 599, 610
(1982)). Given the importance of a parent’s constitutional right to raise his or her children, and the interference that a TPR proceeding potentially presents to
that right, it is our duty, if it be within our authority, to
ensure that those proceedings are conducted properly, and in such a manner that those rights are properly safeguarded. That is all the petitioners are asking
of this Court. We fail to fulfill our duty in that regard
by declining to provide them, and lower courts, with
the guidance they seek.
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Accordingly, not only do I believe that we should
have decided the issue presented, but should have,
upon reviewing it, held that a circuit court may not
adjudicate TPR/guardianship proceedings while an
appeal of the CINA order changing the permanency
plan from reunification to non-relative adoption, by the
very parties whose parental rights are at stake, is still
pending in an appellate court.
I dissent.
Judge Greene has authorized me to state he
joins in this opinion.
PER CURIAM ORDER
The Court having granted the petition for writ of
certiorari and upon consideration of the briefs, record,
oral arguments, the motion for issuance of order of
affirmance and mandate filed by the State and the
answer to the motion filed thereto, in the above entitled
matter, it is this 29th day of April, 2013.
ORDERED, by the Court of Appeals of Maryland,
a majority of the Court concurring that the writ of
certiorari and the motion be, and they are hereby,
dismissed as moot.

FOOTNOTES
1. As a general principle, appellate courts are limited, by
statute, to hearing only those appeals that proceed from final
judgments. CJ § 12-301; Smith v. Taylor, 285 Md. 143, 146,
400 A.2d 1130, 1132 (1979); U.S. Fire Ins. Co. v. Schwartz,
280 Md. 518, 521, 374 A.2d 896, 898 (1977), overruled on
other grounds, Dep’t of Pub. Safety & Corr. Servs. v. LeVan,
288 Md. 533, 544, 419 A.2d 1052, 1057 (1980). See also
Rohrbeck v. Rohrbeck, 318 Md. 28, 41, 566 A.2d 767, 773
(1989) (defining an appealable judgment as one which is “so
final as to either determine and conclude the rights involved
or to deny the appellant the means of further prosecuting or
defending his or her rights and interests in the subject matter
of the proceeding.”). Though we have recognized that court
orders arising from permanency planning hearings do not
meet the finality requirements, In re Billy W., 386 Md. 675,
689, 874 A.2d 423, 431 (2005), this Court has articulated a
limited exception to the rule. Specifically, in In re Damon M.,
362 Md. 429, 438, 765 A.2d 624, 628 (2001), we held that
“an order amending a permanency plan calling for reunification to foster care or adoption is immediately appealable.” Id.
We clarified this exception in In re Samone H., making clear
that appealability was limited to those CINA orders which
adversely affect the parental rights of a party, or change the
terms of the permanency plan to their detriment, 385 Md.
282, 317, 869 A.2d 370, 391 (2005). See also In re Billy W.,
386 Md. at 692, 874 A.2d at 433 (reiterating the principle that
a court order arising from a permanency plan review hearing
is only appealable if it operates to either deprive a party of
the care and custody of his or her children or changes the
terms of that custody to his or her detriment).

There is no question regarding the appealability of the
CINA order as to Mr. Aaron R. Upon confirmation of his
paternity, Cross H.'s permanency plan was changed to reflect
a goal of reunification with Mr. R. “[W]hen the plan is reunification, there necessarily is, on the part of the court and, certainly, the parent, an expectation – more than a hope – that
the parent will regain custody.” In re Damon M., 362 Md. at
436, 765 A.2d at 628. It is thus clear that the change in permanency plan to non-relative adoption was to his detriment,
since it essentially served to extinguish the expectation
of regaining custody. Mr. Aaron R. did not appeal the CINA
ruling and, thus, was not a party in the CINA appeal. The
appeal was filed by Virginia H. alone, as to whom the matter
of appealability is less straightforward. Virginia H. never had
custody of Cross H., and, in light of the fact that the permanency plan was for reunification with Mr. R., and not her, as
to her, the permanency planning goal remained the same,
before and after the change of permanency plan from reunification to non-relative adoption. In In re Samone H., supra,
we made it clear that we do not consider a permanency planning order to be appealable when it does nothing to alter a
parent's custody rights in a detrimental fashion, even when
the terms of the parent's custody are unfavorable prior to the
hearing, and remain just as unfavorable thereafter. 385 Md.
at 313, 869 A.2d at 388.
2. Virginia H., in her petition for writ of certiorari in the CINA
case, presented the following question for our review:
“Where there is a preference for placing a
child in the care of relatives, did the Court
of Special Appeals err in affirming the
lower court’s denial of a request for custody and guardianship with a fit relative in
favor of non-relative adoption?”
3. The petitioners sought review of two additional questions:
“II. Did the circuit court err in refusing to
consider placement of the minor child
with his paternal grandmother?
“III. Did the circuit court err in terminating
appellant’s parental rights?”
We denied certiorari as to those questions.
4. “Out-of-home placement” is defined, by Md. Code (1984,
2006 Repl. Vol., 2011 Supp.) § 5-501 (m) of the Family Law
article (“FL”), as the “placement of a child into foster care,
kinship care, group care, or residential treatment care.”
5. FL § 5-525 (f), which provides guidelines for a local
department's creation of a permanency plan, provides:
“(1) In developing a permanency plan for a
child in an out-of-home placement, the
local department shall give primary consideration to the best interests of the child,
including consideration of both in-State
and out-of-state placements. The local
department shall consider the following
factors in determining the permanency
plan that is in the best interests of the
child:
“(i) the child's ability to be safe and
healthy in the home of the child's parent;
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“(ii) the child's attachment and emotional ties to the child's natural parents and
siblings;
“(iii) the child's emotional attachment to
the child's current caregiver and the
caregiver's family;
“(iv) the length of time the child has
resided with the current caregiver ;
“(v)the potential emotional, developmental, and educational harm to the
child if moved from the child's current
placement; and
“(vi) the potential harm to the child by
remaining in State custody for an
excessive period of time.
“(2) To the extent consistent with the best
interests of the child in an out-of-home
placement, the local department shall consider the following permanency plans, in
descending order of priority:
“(i) returning the child to the child's parent or guardian, unless the local
department is the guardian;
“(ii) placing the child with relatives to whom
adoption, custody and guardianship, or
care and custody, in descending order of
priority, are planned to be granted;
“(iii) adoption in the following descending order of priority:
“1. by a current foster parent with
whom the child has resided continually for at least the 12 months prior
to developing the permanency plan
or for a sufficient length of time to
have established positive relationships and family ties; or
“2. by another approved adoptive
family; or
“(iv) another planned permanent living
arrangement that:
“1. addresses the individualized
needs of the child, including the
child's educational plan, emotional
stability, physical placement, and
socialization needs; and
“2. includes goals that promote the
continuity of relations with individuals who will fill a lasting and significant role in the child's life.
“(3) Subject to paragraphs (1) and (2) of
this subsection and to the extent consistent with the best interests of the child in
an out-of-home placement, in determining
a permanency plan, the local department
shall consider the following in descending
order of priority:
“(i) placement of the child in the local
jurisdiction where the child's parent or
guardian resides; or
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“(ii) if the local department finds, based
on a compelling reason, that placement
of the child as described in item (I) of
this paragraph is not in the best interest
of the child, placement of the child in
another jurisdiction in the State after
considering:
“1. the availability of resources to
provide necessary services to the
child;
“2. the accessibility to family treatment, if appropriate; and “
3. the effect on the local school system.”
6. “‘Guardianship’ means an award by a court, including a
court other than the juvenile court, of the authority to make
ordinary and emergency decisions as to the child's care, welfare, education, physical and mental health, and the right to
pursue support.” Md. Code (1974, 2006 Repl. Vol., 2011
Supp.) § 3-801 (o) of the Courts and Judicial Proceedings
Article (“CJ”).
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The trial court erred in ordering a man to pay his exwife certain amounts based upon his past and future
receipt of retirement benefits under the Railroad
Retirement Act of 1974, 45 U.S.C. § 231 et seq., in
accordance with the terms of the parties’ Marital
Separation and Property Settlement Agreement. The
husband argued that the division of so-called Tier I
benefits pursuant to a marital settlement agreement
was prohibited by the Railroad Retirement Act, and
that, therefore, the Supremacy Clause of the United
States Constitution precluded the trial court from
enforcing that portion of the agreement.
Appellant, Robert B. Dapp, appeals an order of
the Circuit Court for Baltimore County requiring him to
pay appellee, Linda C. Dapp, certain amounts based
upon his past and future receipt of retirement benefits
under the Railroad Retirement Act of 1974, 45 U.S.C.
§ 231 et seq., in accordance with the terms of the parties’ Marital Separation and Proper ty Settlement
Agreement. He asserts that the division of so-called
Tier I benefits pursuant to a marital settlement agreement is prohibited by the Railroad Retirement Act, and
that, therefore, the Supremacy Clause of the United
States Constitution precludes the circuit court from
enforcing that portion of the Agreement. We agree,
and reverse the judgment of the circuit court.
FACTUAL AND PROCEDURAL BACKGROUND
Mr. and Mrs. Dapp were married on September 7,
1968. Mr. Dapp became employed by Amtrak1 on January
1, 1981. The parties separated on February 26, 1986. On
April 4, 1988, Mrs. Dapp was granted a judgment of
absolute divorce by the Circuit Court for Baltimore
County. The judgment incorporated the parties’ Marital
Separation and Property Settlement Agreement dated

December 2, 1987. Paragraph 8 of the Agreement contained a mutual waiver of alimony and other spousal support. Paragraph 12 stipulated that “[t]he Wife shall be entitled to one-half (½) of all pension accrued by the
Husband with Amtrak if she does not remarry within five
(5) years from the date of final divorce.”
Mrs. Dapp has remained unmarried since the
divorce. Mr. Dapp, who had worked for Amtrak for 88
months before the divorce, continued to work there for
another 243 months after the divorce, until he retired in
February 2009. Upon his retirement, Mr. Dapp began to
receive monthly retirement benefits totaling $3,113.13
pursuant to the Railroad Retirement Act of 1974. Of
this amount, $1,950.00 constitutes so-called Tier I benefits, and $1,163.13 constitutes so-called Tier II benefits and supplemental annuity payments.2 Mr. Dapp did
not inform Mrs. Dapp of his retirement at the time, and
she received no portion of the retirement benefits.
On February 3, 2010, after learning of Mr. Dapp’s
retirement, Mrs. Dapp filed a complaint to enforce the
Agreement in the Circuit Court for Baltimore County,
seeking one-half of the entirety of Mr. Dapp’s railroad
retirement benefits under the authority of Paragraph
12. Mr. Dapp responded that Mrs. Dapp was entitled
only to one-half of the “marital portion” of his Tier II
benefits and supplemental annuity payments, and that
she was not entitled to any portion of his Tier I benefits. The parties filed cross motions for summary judgment, which were denied in a written opinion. The
court found that the language of Paragraph 12 of the
Agreement was susceptible of more than one meaning. It reasoned that the word “accrued” was ambiguous because of the absence of any language relating
to the timing of the accrual. It determined that a hearing should be held to take evidence on the meaning of
the Agreement. As the opinion framed the issues to be
resolved, they included (1) whether Paragraph 12
included only that portion of the retirement benefits
attributable to Mr. Dapp’s employment during the parties’ marriage, or all retirement benefits that accrued
during Mr. Dapp’s employment with Amtrak, and (2)
whether Paragraph 12 encompassed Tier I benefits as
well as other benefits.
At the hearing, testimony was received from the
drafter of the agreement, and from Mrs. Dapp and Mr.
Dapp. Upon its conclusion, the court rendered an oral
opinion. It found that the bargain made by Mr. and Mrs.
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Dapp was that the entirety of Mr. Dapp’s retirement
benefits, not simply those benefits resulting from
employment during marriage, would be divided with
Mrs. Dapp. It also found that the parties made no distinction between Tier I and Tier II benefits. In consequence, the meaning of the agreement was that Mrs.
Dapp would receive one-half of all retirement benefits
to which Mr. Dapp was entitled when he retired, including the Tier I benefits.
Based on these findings, the judge concluded
that Mrs. Dapp was entitled to a qualified domestic
relations order (QDRO) that divided Tier II benefits
payable after the trial, as well as an award of one-half
of the previously paid Tier II benefits, reduced by one
half of the taxes that had been paid by Mr. Dapp based
on their receipt. Recognizing that federal law precluded the court from directly dividing the Tier I benefits,
the judge stated that he could “enforce in equity the
parties’ agreement to divide those benefits.” He determined to require that Mr. Dapp pay Mrs. Dapp one-half
of the Tier I benefits received by him in the future, with
a deduction for taxes paid by Mr. Dapp, and to award
Mrs. Dapp an amount equal to one-half of the Tier I
benefits previously paid, reduced by one-half of the
taxes that had been paid by Mr. Dapp as a result of his
receipt of those benefits.
The court’s final order of April 28, 2011, therefore, had four components. The first was a judgment
for $12,642.83, representing one-half of the Tier II
benefits already received by Mr. Dapp between March
2009 and March 2011, less half of the taxes paid by
him on those benefits. The second was a direction for
the entry of a QDRO for Mr. Dapp’s future Tier II benefits. The third was a judgment for $21,197.07, representing one-half of the Tier I benefits received
between March 2009 and March 2011, less half of Mr.
Dapp’s tax burden. Finally, the court ordered Mr. Dapp
to pay to Mrs. Dapp on the fifteenth of every month,
beginning April 15, 2011, a sum equal to one-half of all
Tier I benefits received by him, less half of his tax burden on those benefits. The court stayed the orders
regarding the Tier I benefit liability pending appeal.
Mr. Dapp timely appealed those portions of the
circuit court’s order requiring payments to Mrs. Dapp
based upon his Tier I benefits. He does not question
the court’s orders regarding his Tier II benefits; Mrs.
Dapp currently receives $581.57 monthly pursuant to
the QDRO dividing Mr. Dapp’s Tier II benefits, and Mr.
Dapp has satisfied the $12,642.83 judgment for past
Tier II benefits.
DISCUSSION
Mr. Dapp argues that the circuit court erred as a
matter of law by ordering him to pay Mrs. Dapp a portion of his Tier I retirement benefits because it was pre-
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cluded from doing so by federal law. He does not question the circuit court’s finding that the parties’ agreement encompassed the Tier I benefits, but asserts that
the court could not enforce this agreement because it
contravenes the provisions of the Railroad Retirement
Act. Neither party disagrees with the proposition that
the court could not directly order the payment of Tier I
benefits to Mrs. Dapp, through a QDRO or otherwise.
Mrs. Dapp asserts that nonetheless the court had the
power to enforce Paragraph 12 of the par ties’
Agreement, which stipulated that Mrs. Dapp would
receive one-half of the benefits that Mr. Dapp would
receive in the future, through an order requiring Mr.
Dapp to make payments from his “general assets” that
correspond to the Tier I benefits that he receives.
The basis of Mr. Dapp’s argument is section 14
(a) of the Railroad Retirement Act of 1974, which contains a broad provision against assignment of benefits.
It states, in pertinent part:
Except as provided in subsection (b)
of this section . . . notwithstanding any
other law of the United States, or of
any State, territory, or the District of
Columbia, no annuity or supplemental
annuity shall be assignable or be subject to any tax or to gar nishment,
attachment, or other legal process
under any circumstances whatsoever,
nor shall the payment thereof be
anticipated[.]
45 U.S.C. § 231m(a).
The United States Supreme Court applied a prior
version of this statute3 in Hisquierdo v. Hisquierdo, 439
U.S. 572, 574 (1979). There, the Court reversed a
California Supreme Court decision that provided a
remedy to a wife upon dissolution of marriage based
on her husband’s expectation of receiving railroad
retirement benefits. The California court decided that
the benefits were subject to the state’s community
property regime, and held that because the benefits
flowed in part from the husband’s employment during
the parties’ marriage they were community property.
The Supreme Court held that the Supremacy Clause
of the United States Constitution required reversal
because the award conflicted with the Railroad
Retirement Act. It reasoned that the right granted to
the wife by state law conflicted with the express terms
of federal law, and that the consequences of this grant
injured the objectives of the federal program sufficiently to require nonrecognition of the right. The Court held
that the critical terms of the federal scheme to which
the Supremacy Clause required California to defer
“include a specified beneficiary protected by a flat prohibition against attachment and anticipa t i o n .”
Hisquierdo, 439 U.S. at 582. It rejected the argument
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that the right would not conflict with the statute because
it could be effectuated by a remedy under which the husband would be required to pay a portion of his benefit or
its monetary equivalent as he received it, stating that the
anti-assignment provision “protects Congress’s decision
about how to allocate the benefits provided by the Act,
and any automatic diminution of that amount frustrates
the congressional objective.” Hisquierdo, 439 U.S. at
583. The Court also rejected the contention that the
wife’s interest could be vindicated by an offsetting award
of currently available community property, reasoning that
an offsetting award “would upset the statutory balance
and impair [the husband’s] economic security just as
surely as would a regular deduction from his benefit
check.” Hisquierdo, 439 U.S. at 588.
Congress responded to Hisquierdo in 1983 by
amending the Act to allow certain benefits, including
those in Tier II, to be divisible. See 45 U.S.C. §
231m(b)(2). Tier I benefits, however, remain subject to
the Act’s broad prohibition against division or assignment. The only exception is in cases of delinquent
alimony and/or child support. See Hisquierdo, 439 U.S.
at 576; citing 42 U.S.C. § 659.4 It is undisputed that Mr.
and Mrs. Dapp waived all rights to alimony and other
spousal support in Paragraph 8 of the Agreement.
Accordingly, that exception does not apply here.
From Hisquierdo, it is clear that Tier I benefits are
not subject to division by a court under the authority of
state community property laws or other laws relating to
division of marital assets. Mrs. Dapp seeks to distinguish this case because it involves the court’s enforcement of an agreement, not a court order directly dividing the benefits. She reasons that the trial court’s
action requires Mr. Dapp to make payments from his
general assets, and therefore does not operate directly
on the benefits in violation of section 231m(a).
It is true that this case involves a private agreement between the parties to divide benefits, whereas
Hisquerdo involved a court-ordered division of benefits
under a provision of state law. But this is a distinction
that makes no difference under the ter ms of the
statute. We conclude that the agreement made by Mr.
Dapp was void when it was made because the unambiguous terms of section 231m(a) prohibit “assignment” of the benefits. That is exactly what Mr. Dapp
attempted to do when he made an agreement that
Mrs. Dapp would receive a portion of those benefits;
an agreement to divide the benefits, i.e., to transfer a
portion of the benefits, is plainly an assignment of
those benefits. Because Mr. Dapp could not legally
make such an agreement, his promise was simply ineffective. Therefore, the agreement is not subject to
enforcement in any manner, whether by an order
directly affecting the benefits or otherwise. Just as the
S u p r e m a c y Clause of Ar t icle VI of th e U.S.

Constitution—which states that the laws of the United
States are the supreme law of the land—precluded the
California court in Hisquerdo from dividing Tier I benefits under state community property laws, so too does
it preclude courts of this state from enforcing a private
agreement that purports to divide those benefits.
While there appears to be no reported precedent
that decides this precise issue, our conclusion is supported by the case law treating the nearly identical
issue of the assignability of retirement benefits under
the Social Security Act in the context of marital property settlement agreements. As we discussed above,
Tier I benefits are a substitute for and commensurate
with social security benefits. The Social Security Act
contains a provision shielding those benefits from
attachment, assignment, and other division, in language not unlike that of section 231m(a). The Social
Security Act provides:
The right of any person to any future
payment under this subchapter shall
not be transferable or assignable, at
law or equity, and none of the moneys
paid or payable or r ights existing
under this subchapter shall be subject
to execution, levy, attachment, garnishment, or other legal process or
the operation of any bankruptcy or
insolvency law.
42 U.S.C. § 407(a).
It is well settled that the effect of this provision is
to preclude states “from intervening in the allocation of
social security benefits. Consequently, social security
benefits may not be considered marital property or be
subject to distribution in any manner in a divorce proceeding.” Pleasant v. Pleasant, 97 Md. App. 711, 719
(1993). In that regard, the operation of the Social
Security Act provision is precisely the same as that of
the Railroad Retirement Act. In addition, courts of
other states have held that section 407 bars enforcement of provisions in marital proper ty settlement
agreements that purport to divide future social security
benefits between spouses. See, e.g., In re Marriage of
Anderson, 252 P.3d 490, 494 (Colo. App. 2010) (“the
transfer of future and as yet unpaid Social Security
benefits from husband to wife . . . constituted a transfer
of husband’s rights to future benefits in violation of 42
U.S.C. § 407(a), and the district court lacked jurisdiction to enforce it.”)(italics omitted); Simmons v.
Simmons, 370 S.C. 109, 634 S.E.2d 1, 4 (2006) (“state
courts are without power to take any action to enforce
a private agreement dividing future payments of Social
Security when such an agreement violates the statutory prohibition against transfer or assignment of future
benefits.”); In re Marriage of Hulstrom, 342 Ill. App. 3d
262, 794 N.E.2d 980 (2003).
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State courts cannot enforce such agreements
precisely because such agreements are not valid in
the first place. In Gentry v. Gentry, 327 Ark. 266, 938
S.W.2d 231 (1997), the Supreme Court of Arkansas
concluded that while social security benefits, once
received, “become the recipient’s personal property,
and he can do whatever he wishes with them,” the
transfer or assignment of future benefits is invalid and
unenforceable. 938 S.W.2d at 233; citing United States
v. Eggen, 984 F.2d 848, 850 (7th Cir. 1993). Similarly,
the Supreme Court of Nevada, in Boulter v. Boulter,
113 Nev. 74, 930 P.2d 112 (1997), held that “[a]lthough
social security recipients may use the proceeds of
their social security, after their receipt, to satisfy preexisting obligations, they may not contract to transfer
their unpaid social security benefits.” 930 P.2d at 114.
The reasoning of these courts supports our conclusion
that the Railroad Retirement Act’s anti-assignment
provision, like that of the Social Security Act, prohibits
the assignment of future Tier I benefits in a marital settlement agreement or other contract, and therefore
precludes courts from enforcing such contracts.
Mrs. Dapp claims that although she is barred from
receiving a portion of those benefits directly, she can
nevertheless receive the equivalent out of Mr. Dapp’s
general assets. She notes that there is no provision of
law that precludes Mr. Dapp from distributing to a former spouse a portion of his Tier I benefits after he has
received them. She contends that the court has the
power to prevent him from avoiding the consequences
of an agreement that he made voluntarily (and for valid
consideration) by an order that applies not to the benefits themselves but to his general assets.
In suppor t of this argument, Mrs. Dapp cites
Allen v. Allen, 178 Md. App. 145 (2008), and Dexter v.
Dexter, 105 Md. App. 678 (2005). In each of those
cases, this Court upheld an order that required a former spouse to make payments from general assets
based on his receipt of benefits that were not divisible
by cour t order. In both cases, the spouses, upon
divorce, agreed to split the husband’s future military
retirement benefits which, at the time of the agreement, were divisible. However, upon retirement, each
of the husbands ended up receiving disability retirement benefits that were not divisible, thereby frustrating the terms of the agreement. In each case, this
Court sustained an order that required the husband to
pay sums from general assets based on receipt of the
disability benefits, in order to prevent the frustration of
the original agreement. We concluded in both cases
that the order did not contravene federal law because
the order did not directly award to the wife a portion of
the benefits that were not subject to division.
Those cases do not provide authority to sustain the
trial court’s action here. Unlike the agreement that is the
subject of this case, the agreements enforced in Allen
and Dexter were valid when they were made; the anticipated military retirement benefits were divisible and
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assignable at the time of contract. The Tier I benefits at
issue here, however, were not. Because Mr. Dapp was
barred by the anti-assignment clause from anticipating or
assigning his future Tier I benefits, he has no pre-existing obligation to make payments based upon the amount
he now receives, and there is no valid agreement for the
circuit court to enforce. The fact that the order does not
directly affect his benefits is irrelevant.
Mrs. Dapp also cites several federal cases involving social security benefits in which cour ts have
approved remedies similar to that fashioned by the circuit court in this case, i.e., requiring a social security
recipient to pay from general assets amounts equal to
benefits received. See For telney v. Liber ty Life
Assurance Co., 790 F. Supp.2d 1322, 1344-45 (W. D.
Okla. 2011), and cases cited therein; Poisson v.
Allstate Life Ins. Co., 640 F. Supp. 147 (D. Me.1986). In
those cases, courts did hold that an order requiring
payment of amounts from general assets based on
receipt of non-assignable benefits did not violate the
anti-assignment provision of the Social Security Act.
But none of those cases involved an underlying agreement that directly contravened the statute. For example, Fortelney and Poisson each involved long term
disability policies with a social security offset, and the
issue was whether the insurers could recover an overpayment based on the policyholders’ receipt of lump
sum social security benefits. In each case, the court
held that the underlying agreement was valid, en route
to a holding that the recovery of the overpayment from
the policyholders’ assets did not directly affect the benefits in violation of the statute. Therefore, those cases,
like Allen and Dexter, are simply beside the point. The
issue here is not whether the remedy itself is precluded by the statute, but whether the agreement can support the remedy. Because the agreement was prohibited, and is accordingly void, we find that it cannot.
For the foregoing reasons, we conclude that the
circuit court erred in requiring Mr. Dapp to pay Mrs.
Dapp any amount based upon his past or future
receipt of Tier I railroad retirement benefits. The judgment for $21,197.67 based on Tier I benefits paid to
him prior to trial must be reversed, as must the order
requiring him to make payments in the future based on
his receipt of such benefits.
JUDGMENT OF THE CIRCUIT
COURT FOR BALTIMORE COUNTY
REVERSED IN PART. CASE
REMANDED TO THAT COURT
WITH DIRECTION TO VACATE
THAT PORTION OF ITS ORDER
ENTERING JUDGMENT FOR ONEHALF OF TIER I BENEFITS AND
REQUIRING PAYMENT OF FUTURE
TIER I BENEFITS. COSTS TO BE
PAID BY APPELLEE.
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FOOTNOTES
1. Amtrak, a private for-profit corporation created by federal
statute, is a railroad carrier (49 U.S.C.§ 24301(a)), and hence
an employer within the Railroad Retirement Act. 45 U.S.C. §
231(a)(1)(I).
2. The Railroad Retirement Act replaces the Social Security
Act for rail industry employees and provides monthly annuities for employees upon retirement or disability. Benefits
available to retired railroad workers under the Act include
multiple components. The Tier I component is a substitute for
Social Security benefits, and “corresponds exactly to those
an employee would expect to receive were he covered by the
Social Security Act.” Hisquierdo v. Hisquierdo, 439 U.S. 572,
575 (1979), citing 45 U.S.C. § 231b(a)(1). The Tier II component is similar to a private pension plan in that it is tied to a
worker’s earnings and career service. See 45 U.S.C. §
231b(b). An employee who completes 25 years of railroad
service and who had service before October 1981 may also
receive a supplemental annuity. 45 U.S.C. § 231a(b).
3. As discussed below, section 231m was amended in 1983
to except Tier II benefits from its terms. The pertinent statutory language quoted above is unchanged from that before the
Court in Hisquierdo.
4. In this exception, Congress limited “alimony” to its traditional common-law meaning of spousal support, and specifically stated that alimony does not include “any payment or
transfer of property or its value by an individual to the spouse
or a former spouse of the individual in compliance with any
community property settlement, equitable distribution of
property, or other division of property between spouses or
former spouses.” 42 U.S.C. § 659(i)(3)(B)(ii).
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Child support: uninsured medical expenses: reimbursement

Roger Malik
v.
Margaret K. Miller
No. 0924, September Term, 2012
Argued Before: Eyler, Deborah S. Woodward, Raker,
Irma S. (Ret’d, Specially Assigned), JJ.
Opinion by Woodward, J.
Filed: April 2, 2013. Unreported.
Under the plain language of an August 2000 order,
father was required to reimburse his ex-wife for uninsured medical expenses of their children, where the
mother demonstrated that: 1) the children incurred
medical expenses; 2) those expenses, or part thereof,
were not paid for by either parent’s insurance
provider; 3) the mother sent documentation of the
uninsured expenses to the father by certified mail; and
4) the father failed to reimburse her for his pro rata
share of the uninsured expenses within 30 days.
On August 29, 2000, the Circuit Court for Anne
Arundel County entered an order that approved and
incorporated an agreement between Roger W. Malik
(“Father”), appellant, and Margaret K. Miller (“Mother”),
appellee, regarding the custody, visitation, and child
support for their two minor children. The order provided, pursuant to the Mar yland Child Suppor t
Guidelines, that Father’s income share was 57.5%,
and Mother’s income share was 42.5%. The order further provided that either parent “will within 30 days of
providing an uninsured medical bill, reimburse the
other parent in the aforementioned proportions for any
amount advanced . . . .”
In November 2011, Mother filed a petition for
contempt in the Circuit Cour t for Queen Anne’s
County, 1 seeking to recover uninsured medical
expenses from Father. After Father filed a response, a
hearing was held before a domestic relations master,
who found that Father owed Mother $5,957.94 in uninsured medical expenses and recommended that
Father be held in civil contempt. Upon the filing of
exceptions by Father, the circuit court sustained the
exceptions in part by declining to find Father in con-

tempt,2 and overruled the exceptions in part by entering a money judgment in favor of Mother for $5,957.94,
representing the uninsured medical expenses owed by
Father.
On appeal, Father presents two questions, which
we have rephrased and combined into one:3
Did the circuit court err when it found
that Father was required to reimburse
Mother for uninsured medical expenses pursuant to the August 29, 2000
court order?
For the reasons we shall explain, we answer this
question in the negative and affirm the ruling of the circuit court.
BACKGROUND
Father and Mother were married in Anne Arundel
County on August 6, 1994. Father and Mother are the
parents of two children: Wesley M., born on January 6,
1996, and Barclay M., born on November 6, 1997. The
parties were separated on June 4, 1998. On August 6,
1998, Mother filed a Complaint for Limited Divorce,
Child Custody and Support in the Circuit Court for
Anne Arundel County. On March 23, 1999, Father filed
a counter-complaint for absolute divorce. By consent
of the parties, the circuit court entered a Judgment of
Absolute Divorce on May 4, 1999.
On September 3, 1999, Mother filed a Petition for
Contempt and Modification of Custody. 4 The circuit
court entered a show cause order requiring Father to
appear before the cour t on October 8, 1999, to
respond to Mother’s petition. On October 8, 1999, the
court conducted a hearing with both parties present.
After taking testimony and reviewing Father’s response
to the petition (which he filed that day), the court
ordered Father to make certain payments to Mother.
Also on October 8, 1999, the court conducted a scheduling conference and subsequently issued a scheduling order.
On January 4, 2000, the parties appeared before
the circuit court, pursuant to the scheduling order, for a
pre-trial conference. The court entered an order that,
among others things, scheduled a merits hearing on
the issues of modification of custody, visitation, and
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child support (as well as counsel fees) for March 8,
2000.
At the March 8, 2000 hear ing, the par ties
reached an agreement, which was placed on the
record. Father’s counsel was instructed to prepare an
order, but such order apparently was not received by
the court until some time in August of 2000.
On August 29, 2000, the circuit court signed the
order memorializing and approving the agreement
between the parties on the modification of custody,
visitation, and child support (“August 29 Order”). The
court expressly stated that it “approved [the agreement] as appropriate and in the children’s best interests.” The August 29 Order stated the following with
respect to child support:
By the parties[’] agreement, pursuant with the Mar yland Child
Suppor t [G]uidelines, the cour t
finds the father’s current share of
income is 57.5% (approximately
$3464, eff. 3/2000) and the mother’s
current share of income is 42.5%
(approximately $2558, eff. 3/2000).
Given the current daycare costs, they
further agree and the court hereby
orders: 1) that the father will continue
to pay 100% of child care costs in lieu
of support; 2) that they will within 30
days of providing an uninsured
medical bill, reimburse the other
parent in the aforementioned proportions for any amount advanced;
either parent may choose to send
such documentation by certified
mail . . . and the other party shall
accep[t] the same[;] 3) The parents
will divide the costs for a family counselor as billed in this same proportion.
(Emphasis added). This provision of the order is the
focal point of the present appeal.
On November 15, 2011, Mother filed a Petition
for Contempt in the Circuit Court for Queen Anne’s
County. In her petition, Mother invoked the above provision of the August 29 Order and alleged that by correspondence dated October 7, 2011, her counsel had
provided Father “with complete copies of bills for
uncovered medical expenses incurred on behalf of the
minor children and requested payment in an amount
totaling $ 9,265.72.” Mother also alleged that pursuant
to the terms of the August 29 Order, Father was
required to reimburse the total amount due and owing
on or before November 7, 2011, but “failed to make the
payment as required.” On January 5, 2012, Father filed
a response to Mother’s petition, asserting, in part, that
he did not engage in any contemptuous conduct and
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that Mother’s petition was “primarily or solely in retaliation to [Father’s] pending motion to modify custody of
the party’s [sic] minor child, Barclay.”
On January 17, 2012, a domestic relations master held a show cause hearing on Mother’s contempt
petition. Father failed to appear at the hearing, but,
through his counsel, 5 moved for a continuance. The
master denied Father’s motion and directed the hearing to proceed. During the hearing, the master took
judicial notice of the August 29 Order. Mother was the
only witness to testify on her behalf; Father did not call
any witnesses. Father sought to admit two affidavits
into evidence, including one from Father himself, “in
lieu of live testimony.” Mother timely objected to the
affidavits as hearsay, and the master ruled that the
affidavits would not be admitted into evidence.6
During the hearing, Mother testified, in relevant
part, as follows:
[MOTHER’S COUNSEL]: [Mother],
have you incurred any
u n i n su re d me d i ca l exp e n se s o n
behalf of the minor children?
[MOTHER]: I have.
[MOTHER’S COUNSEL]: Have you
sought reimbursement from [Father]
for those expenses?
[MOTHER]: I have.
[MOTHER’S COUNSEL]: Show you
what’s been mar ked as Plaintiff ’s
Exhibit Number 1, can you identify
that document?
[MOTHER]:
This was a letter
mailed to [Father] on October 7th
2011 requesting reimbursement for
$9,265.72.
[MOTHER’S COUNSEL]: How was
that letter sent to [Father]?
[MOTHER]: Cer tified mail retur n
receipt and first class U.S. mail.
[MOTHER’S COUNSEL]: Move for
admission of what’s been marked as
Plaintiff’s Exhibit Number 1.
[FATHER’S COUNSEL]: Objection.
[THE MASTER]: What’s the objection?
[FATHER’S COUNSEL]: This document was clearly not drafted by the
witness that was called to authenticate it. Its, therefore, hearsay.
[THE MASTER]: Overruled.
[MOTHER’S COUNSEL]: Thank you.
(Pl a i n ti ff Exh i b i t N o. 1 wa s
admitted into evidence.)
[MOTHER’S COUNSEL]: Can you
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identify what’s been mar ked as
Plaintiff’s Exhibit Number 2?
[MOTHER]: Large stack of medical
bills.
[MOTHER’S COUNSEL]: Are these
the bills that are referenced in the letter?
[MOTHER]: Yes.
[MOTHER’S COUNSEL]: Were copies
of these bills provided to [Father] with
the letter?
[MOTHER]: Yes, they were.
[MOTHER’S COUNSEL]: Move for
admission of what’s been marked as
Plaintiff’s Exhibit Number 2.
[FATHER’S COUNSEL]: Objection,
Your Honor.
[THE MASTER]: Basis?
[FATHER’S COUNSEL]: These appear
to be business records t hey’re
attempting to admit. There do not
appear to be any certificate [sic] of
the custodian of records. They are
hearsay. They are inadmissible, Your
Honor, without following the proper
rules and its [sic] not here. I don’t
believe that they can then introduce
these, under any circumstances, Your
Honor.
***
[MOTHER’S COUNSEL]: If counsel
wants me to have my client go over
every single expense in the testimony,
I’ll certainly be happy to do it. We’ll go
through the entire 50 pages and tell
you what the expenses are.
[THE MASTER]: Okay. I’ll sustain the
objection. Do what you need to do.
Thereafter, Mother testified as to each medical
bill that had been provided to Father. She specified the
health care provider seen by the child or children, the
medical services rendered, the dates thereof, and the
uninsured costs of these services.
At the close of Mother’s case-in-chief, Father
moved for judgment on the ground that Mother “ha[s]
not even met [her] burden of production, as to evidence, on whether or not the alleged [medical]
expenses were reasonable for the children,” and that
she did not show that the expenses “were reasonable
or necessary with competent evidence.” The master
denied Father’s motion. The master heard closing
arguments from both parties and took the matter under
advisement.

On March 13, 2012, the master filed his Report,
Findings of Fact and Recommendation of Master. In
his findings of fact, the master stated that Father was
responsible for 57.5% of “the medical expenses of the
par ties[’] children which were not covered by the
applicable health insurance” based on the August 29
Order. The master further found:
The court heard lengthy testimony a n d c o n s i d e r e d a nu m b e r o f
exhibits which were offered into evidence. From that evidence the court
concludes that [Mother] has incurred
and paid on behalf of the children,
me d i ca l exp e n se s w h i ch t ot al
$10[,]361.63. The cour t finds that
[Mother] failed to meet her burden of
proof to establish which, if any, of Dr.
Higgenbottom’s expenses were reasonable, necessary and incurred within the time period which the court was
reviewing. The documentation of
those expenses was shaky at best
and it was impossible for the court to
determine which, if any, were included
within or without of the amount previously ordered in this matter.
Accordingly, the cour t finds
[Father] to owe [Mother] $5,957.94,
an[ ] amount which he has failed to
pay despite demand.
The master also recommended that Father be found in
contempt of court.
Father timely filed exceptions to the master’s
report, asserting that there was not competent evidence to support the reasonableness or necessity of
any medical expenses incurred on behalf of the children.7
On May 14, 2012, the circuit court held an exceptions hearing. Father argued that “the statute itself, I
believe it[’]s 12-201(g) where it discusses extraordinary medical expenses, it discusses that the expenses
themselves have to be reasonable and necessary,” and
that “the statute requires that [a party has] competent
evidence as to [the expenses’] reasonableness and
necessity.” Father further contended that Mother failed
to provide any such evidence. The court took the matter under advisement.
On May 25, 2012, the circuit court entered a
Memorandum and Order Regarding Exceptions, in
which it overruled Father’s exceptions as to the uninsured medical expenses owed by him. The court wrote,
in relevant part:
The matter involves a child support dispute between the parties. The
dispute relates to [Father]’s required
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contribution towards medical expenses of the children. The evidence
admitted by the Master at trial included the following: 1) letter from
[Mother] to [Father], dated October 7,
2011 (Exhibit #1); 2) emails from
[Mother] to [Father] (Exhibit #3); attorney statement from [Mother]’s counsel
(Exhibit #4); and letter from [Mother]
to [Father], dated December 8, 2011
(Exhibit #5). While the copies of medical[ ] bills was identified as [Mother]’s
exhibit #2, they were not admitted into
evidence according to the Clerk’s
record. The Cour t takes judicial
notice of its order, dated August 29,
2000, the pertinent child support
provision noting the parties’ respective income percentages as 42.5% for
[Mother] and 57.5% for [Father].
Within that provision is the language that is the subject of these
proceedings, that being “. . . that
[the parties] will within 30 days of
providing an uninsured medical bill
reimburse the other parent in the
aforementioned proportion for any
amount advanced.”
[Mother] formally advised
[Father] by Exhibit #1 that she had
incurred $16,114.30 in unreimbursed medical bills for the children from August 1, 2009 through
September 30, 2011. The letter further states that [Father] failed to
submit bills to appropriate insurers, resulting in the outstanding
figure, and that [Father]’s obligation was $9,265.72 of the amount.
There are also emails from [Mother] to
[Father] generally describing certain
of the outstanding bills or requests for
information (Exhibit #3). Exhibit #5 is
a hand-written “letter” from [Mother] to
[Father] related to Drs. Woodbury and
Higginbottom (sic).
Having reviewed this matter, it is
clear that [Father] voluntarily absented himself from the proceedings. The
medical bills themselves were not
admitted into evidence, but [Father]’s
reliance on that fact as a basis to discharge his obligation under the
August 29, 200[0] order is misplaced.
It is clear that [Mother] advised
[Father] about the subject expens-
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es and demanded payment. [Father]
ch o s e n o t t o c o m p ly w i t h t h e
Cour t’s order and make the
required reimbursement payment.
He apparently chose to ignore the
requests that he participate by providing insurance information. He never
suggested or contended that the medical bills were not incurred, or were for
unnecessary procedures, or were, in
any way, unreasonable. Just as there
is an obligation to pay for medical
ex p e n s e s a d va n c e d by t h e o t h e r
party, there is a duty to question such
expenses if they are believed by a
parent to be unnecessary and unreasonable. According to the 8/29/00
order, the parties shared custody
so clearly [they] understood their
responsibilities under the terms of
the order, and the foregoing is clearly
contrary to the best interests of the
parties’ minor children.
The Master did not err in his
Repor t, Findings of Fact, and
Recommendations, except as to the
contempt finding. Consequently the
other exceptions of [Father], and
those of [Mother], will be overruled.
(Emphasis added) (footnotes omitted). Also on May
25, 2012, the court signed a judgment in the amount of
$5,957.94 against Father and in favor of Mother.
This timely appeal followed. Additional facts will
be set forth below as necessary to resolve the issues
presented.8
DISCUSSION
The underlying proceedings giving rise to the
instant appeal were conducted before a domestic relations master. Maryland Rule 9-208 requires that, “[i]f a
court has a full-time or part-time standing master for
domestic relations matters and a hearing has been
requested or is required by law,” then matters of “constructive civil contempt by reason of noncompliance
with an order . . . relating to . . . the payment of . . . suppor t” shall be referred to the master. Md. Rule 9208(a)(1)(G). Rule 9-208 further gives the master the
power to, among other things, “rule on the admissibility
of evidence.” Md. Rule 9-208(b)(3). After the conclusion of a hearing before the master, the master is
required to prepare a statement of findings and written
recommendations. Md. Rule 9-208(e). Once the master’s recommendations are placed on the record, the
parties are given ten days to file exceptions. Md. Rule
9-208(f). The circuit court must then review the mas-
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ter’s recommendations as well as all timely filed
exceptions, may hold a hearing on the exceptions at its
discretion, and must rule on the exceptions prior to
enter ing an order or judgment. Md. Rule 9208(h)(1)(A), (i).
As the Court of Appeals has explained:
Our cases have long held that,
although a master’s “repor t is only
advisory, . . . the master’s findings of
fact from the evidence are prima facie
correct and they will not be disturbed
unless determined to be clearly erroneous.” The master’s “ultimate conclusions and recommendations,” however, must be reviewed with an “independent exercise of judgment by the
chancellor.” In other words, although
the judge is the “ultimate trier of fact,”
the court presumes the master’s findings of fact to be correct and the burden of proof to the contrary is on the
objecting party.
Harryman v. State, 359 Md. 492, 506-07 (2000) (citations omitted).
“A finding of a [circuit] court is not clearly erroneous if there is competent or material evidence in the
record to suppor t the cour t’s conclusion.” Goss v.
C.A.N. Wildlife Trust, Inc., 157 Md. App. 447, 455-56
(2004) (citation omitted). “[W]e must assume the truth
of all the evidence, and of all the favorable inferences
fairly deducible therefrom, tending to support the factual conclusions of the lower court.” Oliver v. Hays, 121
Md. App. 292, 306 (1998) (citation omitted).
1. Reasonableness and Necessity
Father contends that the circuit court’s factual
findings were clearly erroneous, for three reasons. We
shall analyze each of these reasons in turn.
A. Competent Evidence
Father first argues that the circuit court clearly
erred in its factual findings, because Mother failed to
present any competent evidence that the medical
expenses were reasonable and necessary. Specifically,
Father claims that Mother “is not competent to testify
as to the reasonableness of the costs of medical services, much less whether the underlying medical services were both reasonable and necessary.”
Father’s argument fails for lack of a factual predicate. Mother did not, in fact, testify to the reasonableness of the costs of the medical services performed on
the children or to the necessity of such services. The
record simply does not support the notion that Mother
gave opinion testimony on the ultimate issues of reasonableness and necessity; instead, she merely pro-

vided fact testimony, identifying the dates and nature
of such medical services rendered to the children, the
name of the health care provider, and the uninsured
amount for those services. Indeed, it is undisputed that
Mother adduced no evidence of the reasonableness or
necessity of the medical services rendered to the children. Whether such evidence is required for Mother to
prevail will be discussed infra.
B. Hearsay
Father next asserts that the circuit court erred,
because the medical bills upon which Mother relied
were inadmissible hearsay. We disagree.
Again, Father’s argument is based on a faulty
factual premise, because, as he concedes, “the
alleged medical bills were not admitted” into evidence.
Father objected to the collection of medical bills that
Mother identified as Exhibit 2, and the master sustained his objection. It is clear that “[e]rror may not be
predicated upon a ruling that . . . excludes evidence
unless the party is prejudiced by the ruling.” Md. Rule
5-103(a)(1). Because Father was the party who sought
to exclude Exhibit 2, it follows logically that he was not
prejudiced by the master’s ruling in his favor.
Alternatively, even if the circuit court should not
have considered Mother’s testimony, because such
testimony was based on the medical bills that were
inadmissible hearsay, Father failed to preserve this
issue for our review. See Md. Rule 8-131(a). Father did
not object to Mother’s testimony about the medical bills
on the grounds that the medical bills were inadmissible
hearsay. Father did object on two occasions that
Mother was reading directly from the medical bills,
and, therefore, not properly refreshing her recollection.
The master then instructed Mother regarding the
requirements of testifying based on refreshing one’s
recollection. Father did not move to strike or otherwise
object to Mother’s testimony thereafter. The only other
objection that Father made was a continuing objection
to Mother’s testimony about medical services that
were rendered prior to an earlier contempt hearing.
The master did not recommend, nor did the trial court
award, reimbursement for any medical services to
which Father’s continuing objection was directed. Thus
Father’s argument relating to Mother’s testimony as
inadmissible hearsay is without merit.
C. Factual Predicate
Finally, Father argues that, before the circuit
court could award uninsured medical expenses to
Mother, there is a legal requirement that there be evidence of the reasonableness of the cost of such medical expenses and of the necessity of such expenses.
In support of his argument, Father cites to several
cases that require a party seeking to recover medical
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expenses to adduce evidence of the factual predicate
that: 1) the costs of the medical services provided are
reasonable; and 2) the medical services provided were
necessary to the patient. Again, we disagree.
In Green v. Green, 188 Md. App. 661 (2009), the
appellant mother and the appellee father entered into
a Modified Custody Agreement (“Agreement”) that provided them with joint legal and physical custody of
their one child as specified in the Agreement. Id . at
666. The Agreement specifically provided that the
mother’s aunt and uncle would have “primary residential custody” of the child. Id. The circuit court incorporated the Agreement by reference into the Judgment of
Absolute Divorce. Id. The mother later moved to modify
custody, but the master recommended that her motion
be denied. Id. at 670. After the mother filed exceptions
to the master’s report, the circuit court overruled her
exceptions and issued a final order keeping mother’s
aunt and uncle as residential custodians. Id. at 670-71.
On appeal, this Court affirmed the ruling of the
circuit court. Id. at 691. The mother’s initial argument
was that “the circuit court erred by determining that the
Custody Agreement awarded primary physical custody
to the [aunt and uncle].” Id. at 679. We rejected that
argument, reasoning:
By incor porating the Custody
Agreement into the Judgment of
Absolute Divorce, it became enforceable through the courts, as a court
order. See Kemp v. Kemp , 287 Md.
165, 175 [ ] (1980) (“Once the court
decides to incorporate an agreement
between the parties as part of its decretal relief, something which it does
not necessarily have to do, particular
as to provisions relating to children, . .
. the agreement is included within the
order and is enforceable as a valid
provision of the decree.”).
Id. at 679.
We further noted that
[C]ourt orders are construed in the
same manner as other written documents and contracts, and if the
language of the order is clear and
unambiguous, the court will give
effect to its plain, ordinary, and
usual meaning, taking into account
the context in which it is used.
Ambiguity exists, however, if when
read by a reasonably prudent person,
it is susceptible of more than one
meaning. We have stated that language can be regarded as ambiguous
in two different respects: 1) it may be
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intrinsically unclear . . .; or 2) its intrinsic meaning may be fairly clear, but its
application to a particular object or
circumstance may be uncertain. Thus,
a term which is unambiguous in one
context may be ambiguous in another.
If ambiguous, the court must discern
its meaning by looking at the circumstances surrounding the order to shed
light on the ambiguity, including the
motion in response to which it was
made.
Id. at 679-80 (quoting Taylor v. Mandel, 402 Md. 109,
126 (2007) (internal quotation marks and citations
omitted)) (emphasis added). Turning to the parties’
Custody Agreement, we held that the language of the
Agreement unambiguously gave “primary, residential
custody” to the mother’s aunt and uncle, and that,
therefore, the circuit court did not err in that determination. Id. at 680, 682.
Although Green is a case involving a custody dispute, rather than a dispute over child support as in the
case sub judice, its reasoning applies with equal force
here. In the instant appeal, Mother and Father’s agreement became judicially enforceable once it was incorporated and approved in the circuit court’s August 29
Order. The parties both agreed that each would “within
30 days of providing an uninsured medical bill, reimburse the other parent in the aforementioned proportions [i.e., 57.5% for Father, and 42.5% for Mother] for
any amount advanced; either parent may choose to
send such documentation by certified mail . . . and the
other party shall accep[t] the same.” It is, therefore, our
task to construe and interpret this language as we
would interpret a contract. See Green, 188 Md. App. at
679.
We conclude that the language of the August 29
Order concerning the reimbursement of uninsured
medical expenses is clear and unambiguous. Mother
and Father agreed to reimburse one another for any
“uninsured medical bill[ ].” Under the language of the
order, the parent seeking reimbursement is required to
show that: 1) the children incurred medical expenses;
2) those medical expenses, or part thereof, were not
paid for by either parent’s insurance provider; 3) the
parent sent “documentation” of the uninsured medical
expenses (i.e., a copy of the bill and the amount not
paid) “by certified mail” to the other parent; and 4 the
receiving parent failed to reimburse his or her pro rata
share of the uninsured expenses to the sending parent
within 30 days. There is no requirement in the language of the order that the bill be one for “reasonable
and necessary” medical expenses.
Nevertheless, Father argues that the circuit court
erred, because under the Family Law Article, the court
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could only award “extraordinary medical expenses,”
and that term is defined to include “reasonable and
necessary costs.”9 We again disagree.
First, just as the August 29 Order does not
include the “reasonable and necessary” language
Father suggests, there is no reference to “extraordinary medical expenses” in the order. Second, Father
did not argue below — either before the master or
before the circuit court — that the reimbursement of
uninsured medical expenses was limited to “extraordinary medical expenses,” as defined by the statute.
Therefore, any argument before this Court on the
issue is waived. See Md. Rule 8-131(a) (noting that,
ordinarily, appellate courts will only consider an issue
that was “raised in or decided by the trial court”). Last,
the law expressly permits a court order to enforce an
agreement between parties that covers all medical
expenses, and not just those that are “extraordinary.”
See Bare v. Bare , 192 Md. App. 307, 318 (2010)
(“[O]ur interpretation of F.L. § 12-204 should not be
misunderstood to mean that a court may never make
an award of ordinary medical expenses . . . . As we
tacitly recognized in Boswell [v. Boswell, 118 Md. App.
1, 35-36 (1997), aff’d on other grounds, 352 Md. 204
(1998)], the court may enforce an agreement to pay
such expenses.”) (emphasis in original).10
Finally, the legal authorities cited by Father in
support of the proposition that medical expenses must
be reasonable and necessary in order to be recoverable by Mother under the circumstances of the instant
case all involve significantly different factual contexts.
In Shpigel v. White, 357 Md. 117 (1999), the parties in the underlying action were involved in a motor
vehicle accident, in which the plaintiffs, a taxicab driver
and his children, claimed to have suffered injuries. Id.
at 120. The plaintiffs were taken by ambulance from
the scene of the accident to the hospital, examined at
the emergency room, and discharged. Id. at 121. The
father subsequently went to physical therapy and other
follow-up medical sessions, and the children were
examined by a pediatrician. Id. The plaintiffs then filed
a personal injury action against the other driver in the
accident, and, during discovery, produced copies of all
medical bills and reports. Id . at 122. The plaintiffs
served notice of their intent to admit the medical
reports, records, and bills into evidence, adding that
the records had all been previously served on the
defendant and authenticated by a custodian of
records. Id.
On the morning of trial, the plaintiffs tendered the
records and bills, along with affidavits from the respective records custodians. Id . at 123-24. The affidavits
satisfied the requirements for admission of a business
record, and contained a statement that the bills were
fair and reasonable and that the medical services were

incurred as a direct result of the accident. Id. It was
clear, however, that the plaintiffs intended to proceed
without live expert testimony. Id. at 122-23. The defendant moved in limine to exclude the medical bills,
which motion was granted by the trial court. Id. at 12425.
On appeal, the Court of Appeals affirmed the ruling of the circuit court that excluded medical bills. Id. at
128-29. The Court noted:
In order for the amount paid or
incurred for medical care to be admissible as evidence of special damages, there ordinarily must be evidence that the amounts are fair and
reasonable.
Id. at 128 (emphasis added). The Court then stated
that the inclusion of statements in the affidavits that
the charges were reasonable did not make the medical
bills admissible, because a live witness to that fact
needed to be present and subject to cross-examination. Id. at 129. Because the records custodians were
not present at the trial, the Court concluded that the
plaintiffs failed to provide evidence of the reasonableness of the bills. Id.
Similarly, Desua v. Yokim , 137 Md. App. 138
(2001), another case on which Father relies, involved
the evidentiary predicate required for admitting medical bills in an automobile accident case. Id . at 139.
The plaintiff driver alleged that, as a result of the accident, she was “thrown forwards and then backwards
and suffered immediate pain in her neck.” Id. at 141.
After the accident, the plaintiff went to the hospital,
where she was treated for a cervical strain. Id. at 141
n.2. She then attended approximately twenty follow-up
visits with an orthopedist, incurring medical bills for the
services and attendant prescriptions. Id.
In her subsequent personal injury action, the
plaintiff filed a pretrial statement in which she notified
the defendant of her intention to introduce medical bills
through the billing managers who worked for her
health care providers. Id. at 141. The defendant moved
in limine to exclude plaintiff’s medical bills, because
the plaintiff failed to provide expert medical testimony
on the reasonableness and necessity of her medical
bills. Id . The trial court concluded that the plaintiff
needed expert medical testimony to introduce her
medical bills into evidence, and granted the defendant's motion. Id. at 143.
After the plaintiff appealed, this Court affirmed
the trial court’s ruling. Id. at 143-44. Quoting Shpigel,
we noted that, “[i]n order for the amount paid or
incurred for medical care to be admissible as evidence
of special damages, there ordinarily must be evidence
that the amounts are fair and reasonable.” Id. at 143
(quoting Shpigel, 357 Md. at 128). We reasoned:
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While a billing manager is competent
to establish that a particular bill is fair
and reasonable by comparing what
other hospitals charge for a particular
procedure, a billing manager’s familiarity with the customary charge for
services afforded to a patient does
not make such a witness competent to
explain why the patient’s physician
chose a particular type of treatment.
Thus, where the issue of necessity
is raised, the plaintiff cannot introduce medical bills through a billing
manager. Appellant’s use of the
billing manager to establish the
necessity for her medical bills does
not satisfy that essential foundational requirement.
Id . at 144-45 (footnote omitted) (emphasis added).
Therefore, we concluded that, because the plaintiff
had only sought to have the billing managers testify,
the trial court was legally correct in ruling that the
plaintiff failed to provide any competent evidence of
the necessity of the medical services she received. Id.
The case sub judice is distinguishable from both
Shpigel and Desua. Both cases pertain to recovering
special damages in tort actions. See Shpigel, 357 Md.
at 128 (emphasis added); Desua, 137 Md. App. at 143
(quoting Shpigel, 357 Md. at 128). The present case,
on the other hand, involves the interpretation of the
language of a court order that incorporated the parties’
private agreement. There is no tort involved, nor does
either party seek special damages. Thus the present
appeal is analyzed under principles of contract interpretation, not tort law. Accordingly, these authorities
cited by Father do not apply to the instant appeal.
In re Gloria T., 73 Md. App. 28 (1987), the last
case upon which Father relies, involved a juvenile
restitution proceeding before the circuit court, sitting
as a juvenile court. Id. at 30. During the proceeding,
the victim’s mother testified to the costs of the medical
services that the victim had incurred, including x-rays,
an emergency room fee, and a small charge for pharmaceuticals. Id. at 31. The bills themselves, however,
were not introduced into evidence, nor did any hospital
representative testify. Id. at 32. The trial court entered
judgment in favor of the victim and ordered the defendant to pay restitution. Id . at 30. The defendant
appealed, arguing that there was insufficient proof of
the reasonableness of the medical expenses incurred
by the victim. Id. at 32.
This Court reversed the judgment of the circuit
cour t. Id . We noted that the applicable restitution
statute limited the victim’s recovery to “reasonable
medical . . . [and] hospital . . . expenses.” Id. at 33. We
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explained that “‘[e]vidence of the amount or payment
of medical bills does not establish the reasonable
value of the services for which the bills were rendered
or justify recovery therefore.’” Id. at 34 (quoting Kujawa
v. Baltimore Transit Co., 224 Md. 195, 208 (1961)). We
noted, however, that the law “does not require the
actual presence of the billing entities”; rather, there
need only be “evidence that the charges are reasonable.” Id. Therefore, we concluded that, in the absence
of the admission of the medical bills into evidence and
of any testimony beyond that of the victim’s mother, a
layperson, there was insufficient evidence that the
medical expenses were reasonable. Id.
We also view Gloria T. to be inapposite. In the
instant case, as we explained above, the statute
requires only “extraordinary medical expenses” to be
“reasonable and necessary.” See F.L. § 12-201(g). The
August 29 Order, the governing document, does not
place any limitation on Mother’s recovery for medical
expenses, other than for “uninsured medical bills.”
Therefore, we conclude that Mother’s failure to adduce
evidence that the uninsured medical expenses claimed
by her were reasonable and necessary does not preclude recovery of Father’s pro rata share of such
expenses.
2. Burden of Production
Finally, Father asserts that Mother “did not satisfy
her burden of production to establish the predicates for
admissibility of medical expenses.” Specifically, Father
claims that the court “assum[ed] the predicates to
admissibility” and, by doing so, “impermissibly shifted
the burden of production relating to the costs of medical services” onto Father. We are not persuaded.
As discussed above, under the plain language of
the August 29 Order, Mother, as the party seeking
reimbursement, makes out a prima facie case by
showing that: 1) the children incurred medical expenses; 2) those medical expenses, or part thereof, were
not paid for by either parent’s insurance provider; 3)
she sent “documentation” of the uninsured medical
expenses (i.e., a copy of the bill and the amount not
paid) “by certified mail” to Father; and 4) Father failed
to reimburse her for his pro rata share of the uninsured
medical expenses within 30 days.
Mother testified before the master that Exhibit 1,
which was the letter dated October 7, 2011 from her
counsel to Father, detailed “uninsured medical expenses” that she incurred “on behalf of the minor children.”
She stated that Exhibit 1 was sent to Father by “[c]ertified mail return receipt and first class U.S. mail.”
Mother further testified that copies of the medical bills
for Father to pay were provided to Father with the letter.11 In addition, the circuit court noted in its memorandum opinion:
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[Mother] formally advised [Father] by
E x h i bit #1 t hat she had incurre d
$16,114.30 in unreimbursed medical
bills for the children from August 1,
2009 through September 30, 2011.
The letter further states that [Father]
failed to submit bills to appropriate
insurers, resulting in the outstanding
figure, and that [Father]’s obligation
was $9,265.72 of the amount.
From this and other evidence, the circuit court concluded that “[i]t is clear that [Mother] advised [Father]
about the subject expenses and demanded payment.”
Mother’s testimony also provides evidence of the
essential details of every medical expense incurred by
the children. Mother testified as to each bill. She
described the dates and nature of the medical services
provided, the name of the healthcare provider, and the
uninsured amount of those services. As previously indicated, Father did not object to Mother’s testimony on the
grounds that the medical bills were inadmissible hearsay.
Father also has not raised as an issue in the instant
appeal any other objection that he inter posed to
Mother’s testimony at the hearing before the master.
Thus, even though the medical bills were not admitted,
Mother testified, without objection, to the dates, services,
and amounts of uninsured medical expenses incurred on
behalf of the children. Therefore, we conclude that there
was sufficient evidence that Mother satisfied her burden
of production for a prima facie case for reimbursement of
Father’s pro rata share of the uninsured medical expenses found by the trial court. Accordingly, contrary to
Father’s contention, the trial court did not “impermissibly
shift[ ] the burden of production relating to the costs of
medical services” onto Father.
For the foregoing reasons, we hold that the circuit
court did not err in its finding that Father was required to
reimburse Mother for $5,957.94 in uninsured medical
expenses pursuant to the August 29 Order.12
JUDGMENT OF THE CIRCUIT COURT
FOR QUEEN ANNE’S COUNTY
AFFIRMED; APPELLANT TO PAY COSTS.

FOOTNOTES
1. As of at least March 2002, Mother moved from Anne
Arundel County to Queen Anne’s County. On November 21,
2008, the Circuit Court for Anne Arundel County ordered that
the case be transferred to Queen Anne’s County.
2. The finding of no contempt is not part of this appeal.
3. The two questions raised by Father in his brief are as follows:
1. Whether consideration, over objection,
of Ms. Miller’s testimony about medical

costs is reversible error, where the bills
themselves were inadmissible hearsay and
where Ms. Miller introduced no competent
evidence as to reasonableness and necessity of the underlying medical services
and/or their costs[.]
2. Whether the circuit court erroneously
and unjustly assumed the predicates (reasonableness and necessity) had been met
and by so doing shifted Ms. Miller’s burden
to prove the said predicates to Mr. Malik
(giving him an affirmative duty to disprove
them) and thereby became Ms. Miller’s
advocate.
4. Mother filed another petition for contempt on December
10, 1999. However, the issues relating to contempt in both
Mother’s September 1999 petition and December 1999 petition are not before us on appeal.
5. For the sake of clarity, all references to arguments or
objections made by Father refer to those made by Father’s
counsel, who was present at the hearing even though Father
himself was not.
6. Father does not appeal the master’s ruling excluding his
affidavits.
7. Mother also filed exceptions to the master’s report, arguing
that the master erroneously found that the evidence did not
support a finding that expenses incurred during the children’s
visits to Dr. Higginbottom were required to be reimbursed by
Father. The circuit court did not rule on the merits of Mother’s
exceptions, because it concluded that her exceptions were
not timely filed.
8. Mother did not file a brief in the instant appeal.
9. Maryland Code (1984, 2006 Repl. Vol.), § 12-204(h)(2) of
the Family Law Article
(“F.L.”), provides:
Any extraordinar y medical expenses
incurred on behalf of a child shall be
added to the basic child support obligation
and shall be divided between the parents
in propor tion to their adjusted actual
incomes.
Id . Section 12-201(g) of the Family Law Ar ticle defines
“[e]xtraordinary medical expenses” as “uninsured expenses
over $100 for a single illness or condition.” Extraordinary
medical expenses include “uninsured, reasonable, and necessary costs for orthodontia, dental treatment, asthma treatment, physical therapy, treatment for any chronic health problem, and professional counseling or psychiatric therapy for
diagnosed mental disorders.” Id. (emphasis added).
10. We further note that Father’s concerns that Mother could
use this provision of the August 29 Order to have the children
incur medical expenses with reckless abandon are substantially mitigated by the fact that the order requires Mother to
bear 42.5% of all costs herself. Thus Mother would be unable
to incur high medical reimbursement costs for Father without
simultaneously acquiring a significant financial burden of
her own.
11. Although Father objected to the master’s decision to
admit Exhibit 1 at the show cause hearing, he does not challenge this ruling in his brief before this Court. Therefore, any
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argument about the admissibility of Exhibit 1 is waived. See
Md. Rule 8-504(a)(6) (requiring brief to contain argument in
support of a party’s position).
12. Additionally, Father contends that the circuit court erroneously stated that the rules of evidence were relaxed in this
domestic matter. To the extent that Father’s claim is based on
the court’s remark that Maryland law “tends to be a little bit
different in the context of the domestic arena where there’s a
provision that says that one party has to pay some percentage of uncovered medical expenses,” we disagree that this
single remark by the trial judge in the course of the exceptions hear ing qualifies as a reviewable r uling of law.
Therefore, we need not address this contention.
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Divorce: attorneys’ fees: death of a client

Domingo Ezirike
v.
Stella Ayika
No. 2612, September Term, 2011
Argued Before: Zarnoch, Kehoe, Eyler, James R. (Ret’d,
Specially Assigned), JJ.
Opinion by Kehoe, J.
Filed: April 4, 2013. Unreported.
The rule that an attorney cannot appeal a case on
behalf of a deceased former client applies to an
appeal from the denial of a petition for attorneys’ fees;
however, the attorney may have the right to move to
intervene in the case in order to pursue his claim for
unpaid fees.
In this case, John Christopher Belcher, Esq.,
seeks to pursue an appeal of an order of the Circuit
Court for Prince George’s County denying his petition
for attorney’s fees in a divorce case. We will dismiss
the appeal as not authorized by law.
Background
In January, 2011, Stella Ayika filed a complaint
for an absolute divorce and other relief against
Domingo Ezirike. Mr. Ezirike retained Mr. Belcher who,
on his client’s behalf, filed an answer and then a counterclaim which sought “reasonable visitation” of the
parties’ minor children and requested that the circuit
court “order [Ms. Ayika] to pay [Mr. Ezirike’s] reasonable attorney[’s] fees.” From the record, the primary
matter in contention appears to have been Mr. Ezirike’s
visitation rights, but there were disputes as to discovery as well. On October 21, 2011, the circuit court conducted a pendente lite hearing on visitation, child support and other matters. On October 22, Mr. Ezirike, a
taxi driver, was murdered by a passenger in his cab in
a dispute over 75 cents.
Shortly thereafter, Mr. Belcher and Ms. Ayika’s
counsel appeared at a previously scheduled settlement conference and infor med the cour t of Mr.
Ezirike’s death. Counsel agreed that the only remaining issue was the request for an award of attorney’s
fees. The settlement conference judge set the matter

in for a hearing on January 5, 2012. At the hearing, Mr.
Belcher asserted that he had standing to pursue his
deceased client’s claim for attorney’s fees. Ms. Ayika’s
counsel contended that Mr. Belcher’s claim should be
directed to Mr. Ezirike’s personal representative, if and
when an estate is opened. The circuit court concluded
that the claim for an award of attorney’s fees under
Family Law Article § 7-107 “is not extinguished by the
death of Mr. Ezirike, but the Court believes that the
claim is now a claim of the Estate of Mr. Ezirike if the
Estate is opened.” The court denied the request for
attorney’s fees “without prejudice to the pursuit of the
request in accordance with the provisions of the
Estates and Trusts Article . . . .” Mr. Belcher filed a
notice of appeal on behalf of “Domingo Ezirike, by and
through undersigned counsel . . . .”
Disposition
Our disposition of this case is dictated by a longstanding legal principle explained by the Court of
Appeals in Brantley v. Fallston Gen. Hosp. Inc., 333
Md. 507, 511 (1994) (emphasis added):
Ordinar ily, under well-established principles of agency law, an
agent’s authority terminates upon the
death of the pr incipal. See
RESTATEMENT (S ECOND) OF AGENCY , §
120 (1958). The lawyer-client relationship is not excepted from this rule.
Switkes v. John McShain, 202 Md.
340, 348 (1953). Thus, we have
specifically held that an attorney has
no authority to note an appeal on
behalf of a client w ho has died. Id. at
350. Although an agency coupled with
an interest may survive the death of
the principal, we have held that “the
interest must be in the subject matter
of the power ... and not merely in [its]
proceeds . . .,” id. at 348-49 so that
the expectation of earning a fee from
the representation is not sufficient to
constitute an ‘interest’ that will extend
the relationship. Id. at 348-50, 96 A.2d
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617. See also Karr v. Shirk, 142 Md.
118, 121-24 (1923).
See also Chmurney v. State, 329 Md. 159, 165 (2006)
(an appeal on behalf of a deceased client “must be
dismissed pursuant to Maryland Rule 8-602(a)(1)
(appeal not allowed by law).”); Owings v. Owings, 3 Gill
& J. 1, 2, 4 (1830) (an appeal filed on behalf of a
deceased party is “not a mere irregularity, but a complete and radical defect . . . .”).
While Mr. Belcher may have the right to move to
intervene to pursue his claim for unpaid attorney’s
fees, see Tydings & Rosenberg v. Zorzit, 422 Md. 582,
596 (2011), no such motion had been filed, much less
acted upon by the circuit court, before he filed the
notice of appeal, a step that he was without authority
to take.1
APPEAL DISMISSED. COSTS TO BE PAID BY JOHN
CHRISTOPHER BELCHER.

FOOTNOTE
1. In his brief, Mr. Belcher states that, after filing the notice of
appeal, he filed a motion to intervene but that the circuit
court has not acted on it pending the disposition of this
appeal.
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Custody: modification: material change in circumstances

Stephen W. Rhine
v.
Marjorie E. Anderson
No. 1409, September Term, 2012
Argued Before: Eyler, Deborah S., Kehoe, Davis Arrie W.
(Ret’d, Specially Assigned), JJ.
Opinion by Eyler, Deborah S., J.
Filed: April 9, 2013. Unreported.
The trial court erred in dismissing the father’s
motion to modify custody, which alleged that specific
material changes had all occurred since the previous
custody award was issued, and that specific conduct
by the mother was interfering with his relationship
with their daughter and would have the effect of alienating his daughter from him.
Stephen W. Rhine, the appellant, appeals from
two orders entered by the Circuit Court for Howard
County dismissing his motion to modify child custody
and denying his motion to alter or amend that order.
Marjorie E. Anderson is the appellee. Rhine presents
three questions for our review, which we have
rephrased:
I. Did the circuit cour t err in dismissing the motion to modify custody?
II. Did the circuit court abuse its discretion in denying Rhine’s motion
to alter or amend the order dismissing his motion to modify custody?
III. Did the circuit court abuse its discretion in awarding Anderson
attorneys’ fees?
For the reasons to follow, we answer the first
question in the affirmative and shall reverse the judgment of the circuit court dismissing Rhine’s motion to
modify custody. Our resolution of this issue obviates
the necessity to address question two and requires
that the fee award, the subject of question three, be
vacated.

FACTS AND PROCEEDINGS
Rhine and Anderson are the parents of a fouryear-old daughter, Rebecca Jean Egana, born July 18,
2008. They lived together in Columbia, Howard County,
for one year and two months following Rebecca’s birth,
but never married.
On a date not revealed by the record, Anderson
filed a petition for an order of protection against Rhine
in the District Court for Howard County (“District Court
case”). On October 1, 2009, the parties entered into a
Final Consent Protective Order (“Consent Protective
Order”) resolving the petition without a finding of
abuse and setting forth an agreed custody arrangement for Rebecca. Under the terms of the consent
order, which was to remain in effect for twelve months,
Rhine was to have no contact with Anderson except for
custody exchanges. Anderson would have sole legal
and physical custody of Rebecca. Prior to January 21,
2010 (the date on which Anderson intended to have
weaned Rebecca), Rhine would have visits with
Rebecca three weekdays per week from 4:00 p.m. until
6:30 p.m. and one weekend day from 8:30 a.m. until
7:00 p.m. After Januar y 21, 2010 (or sooner if
Anderson weaned Rebecca earlier than anticipated),
Rhine would have visits on alternating weekends from
Friday afternoon until Monday morning; the Thursday
following his weekend from 4:00 p.m until 6:30 p.m.;
and the Wednesday following Anderson’s weekend
from 4:00 p.m. until 8:00 a.m Thursday. The order further established an alternating holiday schedule and
granted each par ty two one-week vacations with
Rebecca each year. Rhine was ordered to pay
Anderson $1,700 per month in emergency family maintenance “in the nature of child support,” “without prejudice to a de novo claim for child support in the Circuit
Court at any time.” Rhine was to pay Rebecca’s day
care provider directly, with any excess paid to
Anderson.
The parties agreed that the Consent Protective
Order also would be submitted to the circuit court; that
they would jointly ask for it to be entered as a final
consent custody order; and that either party could
seek to modify the terms of the custody order any time
after October 1, 2010. Finally, the parties agreed that if
Rhine complied with the terms of the order, Anderson
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would not oppose a later filed motion to vacate,
expunge, and/or seal the file in the District Court case.
Approximately three months later, on January 7,
2010, Anderson filed in the circuit court a complaint for
c u s t o d y. S h e a tta ched a copy of t he Conse n t
Protective Order.
On May 18, 2010, the parties appeared for a
hearing before a master. On May 26, 2010, the circuit
court entered a final custody order awarding Anderson
sole legal and physical custody of Rebecca under
terms set forth in the Consent Protective Order. Rhine
was ordered to pay Anderson child support in the
amount of $2,169 per month, retroactive to January 7,
2010. The Consent Protective Order was incorporated,
but not merged, in the custody order.1
A little less than two years later, on April 30,
2012, Rhine filed a “Motion to Clarify Child Custody,
Modify Child Custody, and Other Relief.” He alleged
that Anderson was not cooperating in scheduling vacations with Rebecca and asked the court to clarify the
procedure for scheduling vacations under the May
2010 Custody Order.2 He also requested a modification of the order to permit Anderson to keep Rebecca
over night on Mother’s Day and for him to keep
Rebecca overnight on Father’s Day. Rhine fur ther
alleged that material changes had occurred since the
entry of the May 2010 Custody Order that warranted a
modification so as to grant him sole legal and physical
custody of Rebecca. The alleged material changes
were:
a. [Anderson]’s refusal and inability to
schedule a simple vacation. . . .
b. [Anderson] frequently interrupts the
child’s visits with [Rhine], shows up at
the transfer point (daycare) when not
needed, and makes unreasonable
demands upon [Rhine] when the child
is in his care. These activities, which
are witnessed by the child, are upsetting the child and impacting the quality of the relationship between father
and daughter.
c. [Anderson] consistently attempts to
control [Rhine]’s activities with the
child when the child is in his care.
d. [Anderson] projects her anger at
[Rhine] and the child is affected.
e. [Anderson] withholds information
from [Rhine], but demands to know all
information from [Rhine], even as minimal as all persons the child will come
into contact with during a visit (not to be
confused with all people who will care
for the child, but who the child will come
into contact with the child [sic].)
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f. [ A n d e r s o n ] , p e r t h e [ C o n s e n t
Protective Order], [agreed not to]
oppose a motion filed by [Rhine] to
vacate, seal, and expunge, nuc pro
tunc [sic], [the Consent Protective
Order] wherein [Anderson] was
Petitioner. However, [Anderson] did
oppose the motion.
g. [Anderson] refused to allow
[Rhine]’s 23-year-old daughter to pickup the child on a very rare occasion
that he was unable to pick-up the
child at the appropriate time.
h. [Anderson’s] actions as described
above are alienating the child from
[Rhine] and affecting the fatherdaughter relationship.
(Footnote omitted.)
Rhine requested that the court clarify the “access
terms” of the May 2010 Custody Order; award him sole
legal and physical custody; grant Anderson visitation
rights; grant him child support; and award him attorneys’ fees and costs.
Rhine attached to his motion for modification an
affidavit, as required by Md. Code (2012 Repl. Vol.)
section 9.5-209(a) of the Family Law Article (“FL”), 3
averr ing that Rebecca currently was living with
Anderson at a home in Columbia, along with
Anderson’s 15-year-old daughter, her 9-year-old son,
and Anderson’s ex-husband. Rhine was living in a
home in Bowie along with his 23-year-old daughter, his
21-year-old daughter, and his ex-wife.
On June 21, 2012, Anderson moved to dismiss
Rhine’s motion for modification of custody for failure to
state a claim for which relief could be granted. She
asserted that the alleged changes in circumstances
were not material so as to allow a modification of the
May 2010 Custody Order. She further requested an
award of attorneys’ fees and costs.
Rhine opposed the motion, restating his allegations of material changes in circumstances and arguing that Anderson’s attempts to alienate Rebecca from
him were such material changes.
On July 12, 2012, by margin ruling, the circuit
court granted the motion to dismiss. The ruling stated
that Rhine’s motion for modification was “dismissed
without prejudice. [Rhine] may proceed with contempt
petition or motion to enforce the court’s order.”
On July 20, 2012, Rhine filed a motion to alter or
amend the court’s ruling. In addition to reiterating the
allegations in his motion to modify, Rhine fur ther
alleged that on September 30, 2010, Anderson filed in
the District Court case an opposition to his motion to
modify the Consent Protective Order, despite her
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agreement not to oppose such a motion. He attached
a copy of her opposition. In it, Anderson had alleged
that Rhine had not complied with the terms of the
Consent Protective Order; that he had physically
assaulted her on more than one occasion; that he had
cursed at her and made obscene hand gestures on
numerous occasions; and that he had threatened to
come after her when the protective order expired.
Rhine also attached to his motion to alter or
amend an excerpt of the transcript from the December
9, 2010 hearing in his District Cour t case on the
motion for modification of the Consent Protective
Order. The judge presiding at the hearing found as a
fact that Rhine had not violated any of the terms of the
Consent Protective Order and further opined that she
did not think that Anderson was “psychologically able
to raise [Rebecca]”; that Rebecca was being “gravely
harmed” by Anderson’s conduct and refusal to communicate with Rhine; that Anderson’s conduct in preventing Rhine from picking Rebecca up 15 minutes early
from day care was “appalling”; and that, in the court’s
opinion, Anderson was not a fit mother and should not
have been awarded custody. The District Court ultimately denied Rhine’s motion for modification of the
Consent Protective Order, however, concluding that it
lacked the authority to expunge, vacate, or seal the
record under Maryland law.
Anderson filed an opposition to the motion to
alter or amend in which she asserted that the motion
was a “waste of judicial resources” because it repeated
the same allegations as the original motion for modification and that Rhine was using his “greater financial
resources” as a “weapon” against her. She requested
an award of attorneys’ fees on these bases, and submitted a form order for the court to use to deny the
motion to alter or amend and to award fees.4
Using the form order furnished by Anderson, on
August 22, 2012, the court denied the motion to alter
or amend and ordered Rhine to pay $250 in counsel
fees to Anderson within 15 days of the entry of the
order. The order was entered on August 28, 2012. This
timely appeal followed.
DISCUSSION
I.
Dismissal of Motion to Modify Custody
Rhine contends the circuit court committed legal
error when it dismissed his motion for modification. He
asserts that his allegations that Anderson refused to
cooperate to schedule vacation dates; that she “interr upts” his visits with Rebecca and shows up at
Rebecca’s day care when he is scheduled to pick
Rebecca up; and that she “projects her anger” at
Rhine in a way that is negatively affecting Rebecca
and her relationship with him were sufficient to state a

claim for modification of child custody. Anderson
responds that Rhine’s motion merely contained “overly
generalized bald allegations” and did not allege that
these “changes” had occurred since the entry of the
May 2010 Custody Order.
Our review of the grant of a motion to dismiss is
de novo. Sprenger v. Public Serv. Comm’n, 400 Md. 1,
21 (2007). As the Court of Appeals has explained:
We examine whether the complaint,
assuming all well-pleaded facts and
reasonable inferences drawn therefrom in a light most favorable to the
pleader, states a legally sufficient
cause of action. Dismissal is proper
only if the complaint would fail to provide the plaintiff with a judicial remedy.
Reichs Ford Rd. Joint Venture v. State Rds. Comm’n,
388 Md. 500, 509 (2005) (citations omitted).
Both parties rely on McMahon v. Piazze, 162 Md.
App. 588 (2005), to support their respective positions.
In McMahon, the parents had joint legal and shared
physical custody of their son pursuant to a consent
order. Four years after the entry of that order, the
father moved for modification of the consent order to
alter the allocation of physical custody between the
parties. He did not request sole custody. He alleged
that the “current situation, including the residents and
circumstances of the home life at [mother]’s residence
and [father]’s residence, [the child]’s age and maturity,
and other things, constitute a material change of circumstances from the circumstances at the time the
Consent Order was entered.” Id. at 592. He further
alleged that the requested modifications were in the
best interest of the child.
The mother moved to dismiss for failure to state
a claim for which relief could be granted. The father
opposed the motion, adding further detail to his allegati o n o f a ma te r i a l ch a n g e o f ci rc um s t anc es.
Specifically, he alleged that the parties’ son no longer
needed after-school care in mother’s home, supervised by his maternal grandmother. Following a hearing, the circuit court granted the motion to dismiss the
motion for modification and denied father’s motion for
leave to amend.
On appeal, this Court affirmed the grant of the
motion to dismiss. We explained that Maryland courts
follow a “two-step analysis” when presented with a
motion to modify an existing custody or visitation
order. Id at 593-94. First, a court must “assess whether
there has been a ‘material’ change in circumstances,”
and, second, if a material change is found, the court
must consider whether it would be in the best interests
of the child to modify the custody or visitation order. Id.
at 594. The existence vel non of “changed circum-
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stances” justifying a modification of custody or visitation often is “interrelated” with the best interests determination, however. Id. (citing McCready v. McCready,
323 Md. 476, 482 (1991). This is so because a change
is considered material if it has an impact upon or could
have an impact upon the best interests of the child. Id.
at 596.
This Court concluded that father’s allegations of
changed circumstances were “extremely general” and
were “no more than a reference to factors present in
almost any case.” Id . at 597. For these reasons, we
affirmed the grant of mother’s motion to dismiss. We
reversed the denial of father’s motion for leave to amend,
however, and remanded for further proceedings.
We also are guided by the Court of Appeals decision in Domingues v. Johnson , 323 Md. 486 (1991).
There, the Court explained that a change in circumstances need not be shown to be adversely affecting
the child in order to be material. Rather, “[a] change in
circumstances which, when weighed together with all
other relevant facts, requires a court to revise its view
of what is in the future best interest of a child, is a sufficient change.” Id. at 500.
In Domingues , the mother and father shared
joint legal custody of the children, with mother being
the primary physical custodian and father receiving
regular visitation. The mother later remarried and
planned to relocate with the children to Texas. She
petitioned for modification of the custody order and
the father counterclaimed, seeking sole custody. An
evidentiary hearing was held before a master. The
master found numerous changed circumstances,
including the mother’s remarriage and relocation
with the children to Texas; her new husband’s “interference” with the father’s relationship with the children; her “failure . . . to communicate” with the father
concer ning the children; and her “failure . . . to
encourage an appropriate relationship between the
father and his children.” Id. at 490. The master concluded that the mother and her new husband were
“actively interfer[ing]” with the father’s relationship
with his children in an effort to alienate the children
from him. Id . at 491. The master recommended that
the father be awarded sole custody of the children.
The circuit court adopted the findings and conclusions of the master and awarded custody to the
father. The mother appealed. While emphasizing
that the findings of the master were more than adequate to support the master’s recommendation of a
m o d i f i c a t i o n o f c u s t o d y, t h e C o u r t o f A p p e a l s
nonetheless reversed because it was not apparent
that the circuit court had exercised its own independent judgment in assessing whether the best interests of the child were served by a change in custody.
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Returning to the case at bar, we conclude that
Rhine alleged sufficient facts in his motion to modify to
state a claim for relief. First, contrary to Anderson’s
assertion in her brief, Rhine’s motion specifically stated that the alleged material changes all had occurred
“since the [May 2010 Custody Order] was issued.”
Second, Rhine alleged specific conduct on the part of
Anderson that was interfering with his relationship with
Rebecca and would have the effect of alienating
Rebecca from him. For example, he alleged that
Anderson “interrupt[ed]” his visits with Rebecca and
made “unreasonable demands” during his visits; that
this conduct was “witnessed by [Rebecca]” and was
upsetting to her; that Anderson refused to cooperate
and communicate with him to schedule his vacations
with Rebecca; that Anderson “withh[eld] information”
from him about Rebecca; and that Anderson
“project[ed] her anger” at him in a manner that was
affecting Rebecca. These factual allegations were
unlike those in McMahon as they alleged specific conduct that was affecting the child. Moreover, like in
Domingues, Rhine alleged interference by Anderson
with his relationship with Rebecca that was resulting,
or would result, in parental alienation.
To be sure, some of the factual allegations in
Rhine’s motion appear to be assertions that Anderson,
through acts or omissions, was violating the terms of
the May 2010 Custody Order. To that extent, a petition
for contempt (which later was filed) was the appropriate vehicle for relief. But many of the facts alleged did
not fall into that category. Rather, they were facts that,
if proved, could show a material change in circumsta n ce s wa rra n ti n g a mo d i fi ca ti o n o f cu s t ody.
Accordingly, the motion to modify stated a claim for
which relief could be granted, and should not have
been dismissed.5
II. & III.
Denial of Motion to Alter or Amend and
Attorneys’ Fees
Given our resolution of the first question, the
denial of Rhine’s motion to alter or amend is moot and
the court’s award of attorneys’ fees shall be vacated.
JUDGMENT REVERSED AND ORDER
GRANTING COUNSEL FEES VACATED.
CASE REMANDED TO THE CIRCUIT
COURT FOR HOWARD COUNTY FOR
FURTHER PROCEEDINGS. COSTS TO BE
PAID BY THE APPELLEE.

FOOTNOTES
1. Rhine filed exceptions to the master’s report and recommendation and moved to vacate the May 26, 2010 custody
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order. He later withdrew his exceptions and his motion to
vacate.
2. As an example, Rhine alleged that on March 25, 2011, he
had made a request to take a one-week vacation with
Rebecca in July of 2011. Because Anderson refused to agree
to a date, he was unable to take his one-week vacation with
Rebecca until October of 2011.
3. FL section 9.5-209(a) requires, inter alia, that a party filing
a custody pleading include information in the pleading or in
an attached affidavit regarding the addresses where the
minor child has lived for the past five years and the names
and ages of the other residents at each address.
4. When Rhine filed his motion to alter or amend, he also
filed a petition for contempt against Anderson. During the
pendency of this appeal, on October 23, 2012, a hearing was
held on the contempt petition. At that hearing, the parties
entered into a consent agreement regarding visitation, which
was put on the record and entered on November 19, 2012.
5. If the court was of the view that the motion could have
been narrowed, or even resolved by the parties privately by
pursuit of a contempt petition, it could have deferred ruling on
the motion to dismiss until a contempt petition was filed and
ruled upon. It was not proper, however, to dismiss the motion
to modify. For the reasons explained, the motion stated a
claim for modification of custody based on a material change
in circumstances.

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

JUNE

2013

33

NO TEXT

34

JUNE

2013

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

In The Court of Special Appeals
Cite as 6 MFLM Supp. 35 (2013)
Custody and visitation: default judgment: merits
hearing

James Wolf
v.
Maureen Carter
No. 1431, September Term, 2012
Argued Before: Wright, Berger, Rodowsky, Lawrence F.
(Ret’d, Specially Assigned), JJ.
Opinion by Berger, J.
Filed: April 10, 2013. Unreported.
The trial court did not abuse its discretion in denying the father’s motion to vacate the order of default
against him, especially since the court made its bestinterest determination only after permitting father to
testify at the subsequent merits hearing, and thoroughly examined the child custody factors prior to
awarding Mother sole legal and physical custody.
On August 23, 2012, the Circuit Cour t for
Baltimore City awarded appellee, Maureen Carter
(“Mother”), sole legal and physical custody of the
parties’ minor child, with visitation granted to appellant, James Wolf (“Father”). 1 On September 12,
2012, the court further ordered Father to pay monthly child support in the amount of $544.00. Father’s
child support obligation was ordered retroactive to
September 2011, creating an arrearage of
$6,528.00.
Father filed a timely appeal and presents three
issues for our review, which we have rephrased as follows:
I. Whether the circuit court erred in
denying Father’s motion to vacate
the order of default?
II. Whether the circuit court abused
its discretion in awarding Mother
sole legal and physical custody of
the minor child?
III. Whether the circuit court abused
its discretion in awarding Mother
child support?
For the reasons set forth below, we affirm the
judgments of the Circuit Court for Baltimore City.

UNREPORTED OPINIONS
Ed. note: Unreported opinions of the states courts of
appeal are neither precedent nor persuasive authority. Rule
8-114. Unofficial publication of an unreported opinion
does not alter the force of that rule. See Nicholson v.
Yamaha Motor Co., 80 Md. App. 695, 566 A.2d 135 (1989).
Headnotes are not from the courts but are added by the editors. Page numbers are from slip opinions.
FACTS AND PROCEEDINGS
Mother and Father are the parents of a minor child
who was born October 18, 2008. On January 13, 2010, a
final protective order was entered against Father in the
District Court for Baltimore City. The final protective order
outlined Father’s visitation with the child, granting visitation every other week from Sunday at 6:00 p.m. through
the following Sunday at 6:00 p.m. On May 3, 2010, the
final protective order was rescinded at Mother’s request,
but the parties continued to follow the visitation schedule
provided by the protective order.
On September 29, 2011, Mother filed a complaint
for sole legal and physical custody of the minor child in
the Circuit Court for Baltimore City. On October 27,
2011, Mother’s complaint was served on Father’s sister, a resident over the age of 18 of Father’s household. Father claimed that he never received Mother’s
complaint, and therefore, did not file a response. On
March 9, 2012, Mother filed a request for order of
default against Father for failing to answer her complaint. The circuit court granted Mother’s request and
entered an order of default against Father on March
16, 2012. Father did not move to vacate the default
judgment within 30 days of the entry of the order.
On August 23, 2012, a hearing on the merits of
Mother’s complaint for custody was held in the Circuit
Court for Baltimore City. At the hearing, Father moved
to vacate the order of default entered against him. The
court denied the motion on the basis that it “should
have been done within 30 days after the order.”
Thereafter, Mother testified that:
I think that I should have sole custody
with visitations with [the child] because,
right now, our situation is he has her one
week and I have her one week, and
she’s going to be starting school, you
know, and it’s just – okay. It’s just I don’t
feel like it’s working out. I think that she
needs a home.
***
I’m tired of him taking her and I was
scared that he was going to take her
and not bring her home because he
says, “I’m not going to bring her back,”
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or “[y]ou don’t know when you’re
going to see her,” and I feel like we’ve
tried to work it out and it’s just not
working.
***
I’m not trying to take her from him. I
just think that she needs – she doesn’t need to be r unning back from
house to house for a full week. I
mean, I do feel that he wouldn’t harm
her, but he does have anger management problems. He does have a background.
After considering the testimony and evidence
presented by both parents, the circuit court awarded
Mother sole legal and physical custody of the child,
with visitation granted to Father. On September 12,
2012, the parties returned to court for the purposes
of determining child support. Based on the respective
financial statements of the parties and pursuant to
the child support guidelines, the circuit court ordered
Father to pay $544.00 per month to begin on October
1, 2012. The court further ordered the child support
retroactive to September 2011, creating an arrearage
of $6,528.00 and requiring Father to pay an additional $20.00 per month until the arrears are satisfied.
Thereafter, Father filed a motion to alter or amend
judgment and/or motion for new trial on September
19, 2012. On October 15, 2012, the circuit cour t
upheld the judgment against Father and denied his
request to schedule a new hearing to determine custody, visitation, and child support. This timely appeal
followed.
DISCUSSION
I.
Father contends that the circuit court erred in
denying his motion to vacate the order of default judgment entered against him. Father claims that “[g]iven
the contested posture of the case and the concern
expressed by the Court itself during the hearing, it was
an abuse of discretion to deny [Father’s] motion to
vacate the order of default.” We disagree.
It is well settled that a trial court’s ruling on a
motion to vacate or motion to revise under Md. Rule 2535(a) is reviewed under an abuse of discretion standard. See Miller v. Mathias, 428 Md. 419, 438 (2012);
Wells v. Wells, 168 Md. App. 382, 393 (2006). Indeed,
“trial judges do not have discretion to apply inappropriate legal standards, even when making decisions that
are regarded as discretionary in nature.” Miller , 428
Md. at 438 (quoting RRC Nor theast, LLC v. BAA
Maryland, Inc., 413 Md. 638, 675 (2010)); see also
Aventis Pasteur, Inc. v. Skevofilax, 396 Md. 405, 433
(2007) (holding that “a failure to consider the proper
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legal standard in reaching a decision constitutes an
abuse of discretion”).
Default judgments are governed by Md. Rule 2613. The rule provides that, when the time for pleading
has expired and the defendant has failed to plead, the
trial court, on written motion of the plaintiff, shall enter
an order of default, which shall be mailed to the defendant. Md. Rule 2-613. The defendant may move to
vacate the default order within 30 days of its entry. Md.
Rule 2-613(c) and (d). “If the court finds that there is
substantial and sufficient basis for an actual controversy as to the merits of the action and that it is equitable
to excuse the failure to plead, the court shall vacate
the order.” Md. Rule 2-613(e). Therefore, “the court
must grant the motion to vacate if the defendant
makes the necessary showing under the rule.” Wells,
supra, 168 Md. App. at 393.
The best interest of the child is of “paramount
importance” in a child custody and support case, and
the child has an “indefeasible right” to have the custody determination made only after a full evidentiary
hearing involving both parents. Flynn v. May, 157 Md.
App. 389, 408-10 (2004). In this case, Mother filed a
complaint for custody of the parties’ minor child. Father
failed to answer Mother’s complaint, and as a result,
Mother moved for an order of default, which the circuit
court entered against Father. Pursuant to Md. Rule 2613(c) and (d), Father had 30 days after the entry of
the default judgment to file a motion to vacate.
According to the record, proper notice was mailed to
Father, but Father failed to move to vacate the order
within 30 days.
Indeed, a “default judgment cannot substitute for
a full evidentiary hearing” because the “court, in order
to determine custody, must first determine the best
interest of the child.” Flynn, 157 Md. App. at 407. Here,
the record demonstrates that the following colloquy
occurred at the custody hearing regarding Father’s
motion to vacate the default judgment:
FATHER’S COUNSEL: Your Honor, we
would move to vacate the order of
default. My client –
THE COURT: That should have been
done within 30 days after the order.
FATHER’S COUNSEL: We are prepared to present testimony today,
then.
THE COURT: And, so, why would the
Court allow the testimony if it’s been
by default?
FATHER’S COUNSEL: Under (unintelligible) versus May, this kind of a case
is so important, that [Father’s] testimony should at least be considered
and heard.
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THE COURT: Oh, other than [Father].
I mean, I’m going to hear from
[Father]. I’m asking you did you have
other witnesses other than [Father].
FAT H E R ’ S C O U N S E L : N o, Yo u r
Honor.
THE COURT: Oh, that’s not a problem. I have that.
***
THE COURT: All I am going to make
my decision on is what I hear today
and I’m going to get a glimpse of the
lives that you — all have, and then I
will do the best I can to make the best
decision that I believe that is in the
best interests of [the minor child], but I
also like to give the parents the opportunity to come to some consensus, if
they can, because you’re more likely
to live with your own order than you
are with mine, but that’s up to you.
Critically, the order of default entered against
Father did not substitute for a full evidentiary hearing.
Although there was a basis for an actual controversy
as to the merits of the action, the trial court permitted
Father to testify and afforded him an opportunity to be
heard. Clearly, the court’s main concern at the hearing
was to determine the best interests of the child. As
such, the court considered Mother and Father’s testimony, and thoroughly examined the child custody factors prior to awarding Mother sole legal and physical
custody of the minor child. Accordingly, the circuit
court did not abuse its discretion in denying Father’s
motion to vacate the default judgment.
II.
Father further contends that the court erred in
awarding Mother sole legal and physical custody of the
minor child. Father claims that “the trial court relied
upon factual findings which are clearly erroneous and
completely unsupported by the testimony and evidence presented at the hearing.” We disagree.
In reviewing a child custody decision, we apply
one of the three following methods of review:
When the appellate court scrutinizes
factual findings, the clearly erroneous
standard . . . applies. [Secondly,] if it
appears that the [trial court] erred as
to matters of law, further proceedings
in the trial cour t will ordinarily be
required unless the error is determined to be harmless. Finally, when
the appellate court views the ultimate
conclusion of the [trial court] founded
u p o n sound legal pr inciples a n d

based upon factual findings that are
not clear ly erroneous, the [tr ial
court’s] decision should be disturbed
only if there has been a clear abuse of
discretion.
In re Shirley B., 419 Md. 1, 18 (2011) (quoting In re
Yve S., 373 Md. 551, 586 (2003)) (citations omitted). In
this case, we are not reviewing the circuit court’s factual findings. It is also clear that the circuit court did not
err as a matter of law. As we will discuss below, the
circuit court based its reasoning on well settled principles of law. Therefore, we review the circuit court’s
custody decision for abuse of discretion. A trial court
judge is empowered with broad discretion in determining child custody:
[B]ecause only he sees the witnesses
and the parties, hears the testimony,
and has the opportunity to speak with
the child; he is in a far better position
than is an appellate court, which has
only a cold record before it, to weigh
the evidence and determine what disposition will best promote the welfare
of the minor.
Maness v. Sawyer, 180 Md. App. 295, 312-13 (2009)
(quoting Jordan v. Jordan , 50 Md. App. 437, 442
(1982)).
A trial court is required to evaluate each child
custody case on an individual basis in order to determine what is in the best interests of the child. Wagner
v. Wagner, 109 Md. App. 1, 39 (1996) (citing Bienenfeld
v. Bennett-White, 91 Md. App. 488, 503 (1992)).
Factors the trial court may use in this determination
include:
[A]mong other things, the fitness of
the persons seeking custody, the
adaptability of the prospective custodian to the task, the age, sex and
health of the child, the physical, spiritual and moral well-being of the child,
the environment and surroundings in
which the child will be reared, the
influences likely to be exerted on the
child, and, if he or she is old enough
to make a rational choice, the preference of the child.
Id. (internal citations omitted). These factors make it
clear that the best interests of the child is not a factor
of its own. Instead, it is the goal that all other factors
seek to reach. Id . Fur ther, the Cour t of Appeals
explained that:
[W]hile a parent has a fundamental
right to raise his or her own child, this
Court has held that the best interests
of the child may take precedence over
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the parent’s liber ty interest in the
course of a custody, visitation, or
adoption dispute . . . The best interests standard does not ignore the
interests of the parents and their
importance to the child. We recognize
that in almost all cases, it is in the
best interests of the child to have reasonable maximum oppor tunity to
develop a close and loving relationship with each parent.
Boswell v. Boswell, 352 Md. 204, 219-20 (1998).
In the case sub judice, the circuit court considered multiple factors pursuant to well established case
law prior to awarding Mother sole legal and physical
custody of the child. The circuit court specifically found
that:
The first thing is the capacity of the
parents to communicate and to each
shared decisions affecting the child’s
welfare. They may very well communicate on some things, some things
they don’t, and, certainly, they have
not been able to reach shared decis i o n s b e c a use one has not been
reached as to the child’s education
and where she will go.
The willingness of the parents to
share custody. Not custody, but certa i n l y v i s i t at ion cer t ainly is on
[Mother’s] side. [Father] is indicating
that he wishes for joint custody in this
matter. The fitness of the parents. I
take a lot of issue – again, the domestic violence bothers this Court to no
end. It bothers this Cour t that this
child was injured the way that she was
and it was not reported. It does bother this Court that this child is suspected to have been assaulted while in the
care of her father. That bothers this
Court and that reflects on [Father],
and it goes.
The relationship established between
the child and each parent. Both parents indicate that they don’t want to
break the relationship up because the
child has a good relationship with
both of her parents and that is good.
The preference of the child. Again,
she is too young for that. So the Court
will not consider it.
Potential disr uption of the child’s
social and school life. There isn’t a
social life or a school life that the
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Court needs to be concerned about
as of yet, but she is three years old,
going on four, and that is soon around
the corner as to her school life.
The Court has information concerning
the geographic proximity of the
parental homes. There’s only been
one person to testify that the distance
is 30 minutes away. One parent has
transportation. The other one does
not.
The demands of parental employment. Both parents actually seem to
work almost, give or take a few hours.
Both parents have jobs and both parents require that the child have some
type of daycare while the parent is at
work or some other adult caring for
the child.
The age and number of children. The
only age and number of the children –
I only got from [Mother] that her child
and she resides with her father ;
there’s no one else that lives in the
home. Father indicates that the child
lives – stays with him when she’s
there and he gives up his bed; she
doesn’t have a bedroom or a bed of
her own, that he sleeps on the couch
when she is there. He indicates that
there are other children, although I
don’t know the age of the children,
along with his sister and his father
who live in the home.
The financial status of the parents. I
really don’t know. I do know that
[Mother] works par t time at Giant.
[Father] seems to work full time. I
don’t know the financial status at this
point. And the Court looks at other
factors.
Indeed, the trial court considered multiple factors in determining a custody arrangement that would
be in the best interests of the child. In awarding
Mother custody, the court expressed reasonable concerns regarding Father’s probation for assault on
Mother, as well as allegations of sexual abuse on the
minor child while she was in Father’s care. These concerns were based not only on documentation and testimony presented by Mother, but Father answered
affirmatively when the court asked whether he was on
probation for assaulting Mother. Moreover, the trial
court judge observed the parties, heard the testimony,
and properly weighed the evidence to determine what
disposition would best promote the welfare of the
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child. Accordingly, the trial court, under the circumstances, did not abuse its discretion in awarding
Mother sole legal and physical custody.
III.
Father lastly contends that the circuit court erred
in awarding Mother child support. In particular, Father
“avers that the trial court erred in its calculation of the
amount of [Father’s] child suppor t obligation and
a r r e a ra g e using t he Sole Physica l C u sto d y
Worksheet.” Father further maintains that “[e]ven if the
trial court used the correct Worksheet when it calculated [Father’s] child support obligation, the Court’s calculation of this obligation was patently unfair.” We disagree.
It is well settled that “parents have an obligation
to support their children.” Wheeler v. State ex rel.
Barrett, 160 Md. App. 363, 371 (2004) (quoting Durkee
v. Durkee, 144 Md. App. 161, 182, cert. denied, 370
Md. 269 (2002)); see Wills v. Jones, 340 Md. 480, 484
(1995) (“One of the most fundamental duties of parenthood ‘is the obligation of the parent to support the
child until the law determines that he is able to care for
himself.’”). Generally, “the amount to be awarded for
child support is governed by the circumstances of the
case and is entrusted to the sound discretion of the
[trial judge], whose determination should not be disturbed on appeal unless he arbitrarily used his discretion or was clearly wrong.” Gates v. Gates, 83 Md. App.
661, 663 (1990) (citing Kramer v. Kramer, 26 Md. App.
620, 636 (1975)).
T i t l e 1 2 o f t h e Fa m i l y L aw A r t i c l e o f t h e
Maryland Code provides a comprehensive framework with regard to child support. The child support
guidelines are codified in Md. Code Ann., Fam. Law
§§ 12-201 to 12-204 (“FL”) (LexisNexis 2012), and
provide the mandatory approach in awarding child
support. See Wills, supra, 340 Md. at 484; Payne v.
Payne, 132 Md. App. 432, 440 (2000). The adoption
of the child suppor t guidelines was intended to
restrict the equitable discretion of the trial court and
produce an award of support that is grounded in specific descriptive and numeric criteria. See Reuter v.
Reuter, 102 Md. App. 212 (1994). As such, there is a
rebuttable presumption that an award reached by
applying the guidelines is the proper amount of child
support to be awarded. Voishan v. Palma, 327 Md.
318, 323-24 (1992).
“In making an award of child support, it is for the
trial judge to set an amount reasonably calculated to
maintain as nearly as possible the standard of living
enjoyed by the child prior to the parents’ divorce.”
Petrini v. Petrini, 336 Md. 453, 460 (1994). When a
court calculates a parent’s financial obligations under

the child support guidelines, the central factual issue is
the “actual adjusted income” of each party. The court
must consider the “actual income of a parent, if the
parent is employed to full capacity.” FL § 12-201(b)(1).
Based on the respective financial statements of
the parties, the court calculated a monthly income of
$684.00 for Mother and $1,386.00 for Father, resulting
in a combined adjusted income of $2,070.00 per
month. The cour t fur ther determined that Mother
incurs $400.00 per month in work-related child care
expenses. The parties testified that the minor child is
covered through Father’s health insurance plan, but
Father does not incur a monthly health insurance premium. Moreover, the parents do not incur any extraordinary medical expenses, and neither Mother nor
Father contribute to any additional child support or
alimony. Accordingly, the court ordered Father to pay
Mother $544.00 per month based on the child support
guidelines.
Father claims that “based on the evidence presented at the hearing, the minor child spends over 130
overnights with [Father].” 2 The record, however, is
devoid of any such indication. Although Father was
awarded visitation, Father fails to provide this Court
with any evidence or documentation that the court’s
visitation order amounts to over 130 overnights. 3
Mother was awarded primary physical custody of the
child. As such, the child spends the majority of her
time with Mother.
Indeed, “[w]hen a support order calls for the payment of money, the defendant is entitled to the opportunity to show that he or she had neither the estate nor
the present ability to pay the obligation.” Rivera v.
Zysk, 136 Md. App. 607, 615 (2001) (quoting Lynch v.
Lynch, 342 Md. 509, 521 (1996)). Here, Father neither
testified that he was under financial hardship nor
requested the court to deviate from the child support
guidelines. It is well settled that “a parent’s child support obligation should not be used to shackle the parent by preventing him or her from making a needed
lifestyle change, based on valid reasons.” Lorincz v.
Lorincz, 183 Md. App. 312, 341 (2008) (citing Malin v.
Mininberg, 153 Md. App. 358, 404 (2003)).
Nevertheless, Father failed to show any valid reasons
that would necessitate a downward departure from the
child support guidelines. Morever, Father failed to
demonstrate that the trial court’s application of the
guidelines was unjust or inappropriate. See FL § 12202(a)(2)(ii).
The cour t’s child suppor t determination was
based upon the testimony and evidence presented by
the parties at the child support hearing. The court correctly analyzed the financial circumstances of the parties and provided findings as to the costs of maintain-
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ing the child. Accordingly, the circuit court did not err in
its award of child support to Mother.
For the reasons set forth above, we affirm the
judgments of the Circuit Court for Baltimore City.
JUDGMENTS OF THE CIRCUIT COURT FOR
BALTIMORE CITY AFFIRMED. COSTS TO BE
PAID BY APPELLANT.

FOOTNOTES
1. “Physical custody . . . means the right and obligation to
provide a home for the child and to make the day-to-day decisions required during the time the child is actually with the
parent having such custody.” Taylor v. Taylor, 306 Md. 290,
296 (1986). “Legal custody carries with it the right and obligation to make long range decisions involving education, religious training, discipline, medical care, and other matters of
major significance concerning the child’s life and welfare.” Id.
“Sole legal and physical custody” means one parent makes
all the key or legal decisions such as health, education, general welfare, and religion affecting the child, and that the child
only lives with one parent. Id.
2. Section 12-204(m) of the Family Law Article provides that
when a court finds that the 128 overnight threshold has been
met, the child support obligation will be adjusted pro rata
between the parents. Accordingly, a child must stay overnight
with each parent for a minimum of 128 nights to result in the
use of a shared custody child support calculation. See FL §
12-204(m)(1).
3. Father was awarded visitation with the minor child on alternate weekends, each Wednesday evening, on specified holidays, and for three weeks each summer in increments of no
more than two continuous weeks. This visitation arrangement
does not amount to “more than 130 overnights.” Accordingly,
the trial court appropriately relied on the “sole physical custody worksheet.”

40

JUNE

2013

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

In The Court of Special Appeals
Cite as 6 MFLM Supp. 41 (2013)
Child support and custody: modification: material
change in circumstances

Eugene Newberry, Jr.
v.
Rachel Francischetti
No. 2263, September Term, 2011
Argued Before: Zar noch, Matricciani, Sharer, J.
Frederick (Ret’d, Specially Assigned), JJ.
Opinion by Zarnoch, J.
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The trial court did not err in treating the mother’s
complaint for child support as a complaint for modification, rather than a petition for contempt or a petition
to enforce the judgment of divorce. The trial court also
did not err when it found a material change in circumstances.
Eugene Newberry, Jr., appeals the judgment of
the Circuit Court for Baltimore County modifying the
child support he owes to his ex-wife, appellee Rachel
Francischetti. For the following reasons, we affirm the
judgment of the circuit court.
FACTS AND LEGAL PROCEEDINGS
Newberry and Francischetti were married and
have two children: A., born on December 10, 1997,
and D., born on March 15, 2000. Newberry filed for
divorce in March 2009. During the course of the
divorce proceedings, the parties entered into a comprehensive Parenting Plan that provided that although
they had joint legal and shared physical custody of
both children, A. would live primarily with Francischetti
and D. would live pr imar ily with Newberr y. The
Parenting Plan was incorporated into a Consent Order
on December 30, 2009.
The parties entered into a second Consent Order
on January 20, 2010. The second Order provided for
the disposition of the family home, established that
Newberry would be responsible for health insurance
for both children, and denied alimony to both parties
“by virtue of their express waiver hereto.” The Order
also provided:
ORDERED, that Plaintiff, Eugene
Newberr y, shall provide financial
assistance to [Francischetti] for cloth-
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Yamaha Motor Co., 80 Md. App. 695, 566 A.2d 135 (1989).
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ing expenses and extracurr icular
activities for the minor child, [A.]. . . .
ORDERED, that based on the shared
physical custody of the minor children
and the respective incomes of the
parties, each party shall be charged
generally with the suppor t of the
minor children and both parties agree
that the arrangement regarding support takes into consideration a number of factors currently in existence as
to the minor children and [that] it is
in the best interest of the minor
children . . . .
This Order incorporated both the Consent Order of
December 30, 2009 and the parties’ Parenting Plan. The
Order also included a Child Support Worksheet for each
child. The worksheets provided that Francischetti contribute $227 per month for D.’s suppor t and that
Newberry contribute $464 per month for A.’s support,
amounting to a difference of $237 per month paid by
Newberry to Francischetti. However, although the worksheets were attached to the Consent Order, the Order
does not mention any specific child support amounts
owed by either party. The parties subsequently received
a Judgment of Absolute Divorce on January 20, 2010,
which incorporated the Consent Orders.
Francischetti, acting pro se, filed a Complaint for
Child Support on August 6, 2010. The Complaint is
handwritten, using a standard form for self-represente d l i ti g a n ts. 1 U si n g a ch e ckb ox on t he for m ,
Francischetti indicated that Newberry “is not making
child support payments.”2 She requested that the court
“[o]rder child support to be paid by earnings withholding order through the local suppor t enforcement
agency” and “[o]rder any other appropriate relief,
including support arrearages, if appropriate, from the
date of filing.” Newberr y filed an Answer to the
Complaint on February 24, 2011, in which he requested that the cour t dismiss the Complaint for Child
Support, based in part on the fact that “the Judgment
of Divorce does not provide that either party was to
pay child support to the other based on the incomes of
the parties and the split custody agreement.”
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The parties held a hearing before a domestic
relations master on August 25, 2011. Discussion at
t h e h e a r i n g f i r s t fo c u s e d o n h o w a n d w hy
Francischetti had filed a Complaint for Child Support
as a new case, rather than in the related divorce
case. The error apparently stemmed from
Francischetti’s trip to the circuit court and the initial
paperwork she filed:
Francischetti: Well, I filed the paperwork because in our divorce agreement it does state that Mr. Newberry
would provide me with financial support with the minor child [who lives
with me,] for extra curricular activities
and whatever the child needs. And he
has not done any of that. I have not
gotten anything from him since we’ve
been divorced. And that is why I filed
the paperwork to just receive child
support from him. And I can’t afford
an attorney. So, I filled out the paperwork the way the Courts told me to.
The girl at the Clerk’s Office.
Master: Ma’am, the girl at the Clerk’s
Office is not going to tell you how to
fill out paperwork. That’s not their job.
Francischetti: I, well, I asked her a few
questions and she told me that’s —
Master: Ma’am, what girl would that
be in the Clerk’s Office?
Francischetti: I don’t remember her
name, but I —
Master: I would love to know.
Francischetti: I asked her what to
check off and she told me to check, to
check those off that I don’t, that I want
to open a child support case.
Master : Did you tell her that you
already had a divorce case and there
was a, this report in that?
Francischetti: Yes. I showed her the
divorce case. And —
Master: And she said, open a new
case anyhow?
Francischetti: Yes.
The master next asked about the parties’ current
arrangement for child support payments. Francischetti
stated that Newberry had not provided her with any
money for the child’s expenses, though she admitted
that she had not submitted any expenses to Newberry.
Counsel for Newberry stated that Newberry “has not
sent anything because he doesn’t know what to send
your honor. He’s never been provided with a receipt for
anything.”
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The master and counsel for Newberr y then
engaged in a discussion about why Francischetti’s
Complaint for Child Support had proceeded independently of the parties’ preexisting divorce case:
Master: Well, isn’t this really then in
the nature of a modification more than
anything else? So, you know why
we’re here? You didn’t file a Motion to
Dismiss this case.
[Counsel for Newberr y]: I filed an
answer which reflected that very argument.
Master: You filed an answer. Exactly.
So, once you filed the answer you
subjected your client to the jurisdiction
and everything else. So, you know
why we’re here. You had a scheduling
conference. I’m sure it wasn’t made
unclear to you at that time. You know
why we’re here. You know why you’re
here. I’m sure it was mentioned at the
scheduling conference that he’s not
doing those things that he’s supposed
to do in the judgment. So, isn’t it really
in the nature of a modification?
[Counsel for Newberr y]: No your
honor. And, and that’s reflected —
Master: No?
[Counsel for Newberry]: — into my
answer. I, that’s my position.
Master: Well, you say no. But I’m saying it is.
Although counsel for Newberr y argued that
Francischetti’s request for child support was more like
a contempt proceeding than a modification, the master
rejected that argument, reasoning that Francischetti’s
request was “in the form of a modification because
she’s seeking support.” The master next asked both
parties about their respective incomes and employment and, based on that information, ordered that
Newberry pay Francischetti:
Master: I’m going to recommend that
[Newberr y] pay the difference
between [Francischetti] having one
child, [Newberr y] having the other
which is $515.00 a month, okay?
Because they’re W-2 income
earner[s]. And if there was only one
child he would be required to pay
[$703] that’s if she had custody. He
has custody of one child. She would
be required to pay him [$188]. So, the
difference is [$515]. It is in the nature
of a modification in fact it is. She’s
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seeking to modify the judgment, albeit
she didn’t file the right forms. You
know exactly what it is she’s doing.
You didn’t file a Motion to Dismiss her
Complaint.
The master stated that the basis for finding a material
change in circumstances was that Newberry “hasn’t
paid anything” to Francischetti. He concluded the
hearing with handwritten recommendations: “Based
on the pleadings, [I] find that the nature of the
Mother’s Complaint is in the form of a Modification of
C h i l d S u p p o r t . Fa t h e r t o p ay $ 7 0 3 – $ 1 8 8 =
$515/month. Child suppor t effective from 2/24/11
through [S]upport [E]nforcement by [E]arnings [W]ithholding [O]rder.”
Newberry filed Exceptions to the Master’s Report
and Recommendations on August 31, 2011. He objected to virtually every aspect of the hearing before the
master, including:
8. That the matter came before the
Cour t for a Master’s Hear ing on
August 25, 2011, at which time counsel for Defendant made two preliminar y motions; one, that the minor
child, [A.], not sit in the courtroom
during the proceeding, as he was
brought by Plaintiff without necessity;
and two, that there was no basis for
the complaint filed by Rachel
Francischetti for child support. The
Master ignored the request to have
the 13-year-old boy sit outside the
courtroom.
....
10. That no swor n testimony was
taken by the Court.
....
14. That the Master erred in that the
Complaint filed by Plaintiff should not
have been treated as a Complaint for
Modification of Child Support.
15. That the Master erred in that there
wa s n o ev i d e n c e o f a [ m a t e r i a l ]
c h a nge of circumst ances if th e
Complaint was treated as a
Modification of Child Support.
16. That the Master erred in treating
the Complaint filed as a Complaint for
Modification of Child Support without
any proof or evidence to support a
modification based on the prior consent agreement of the parties, which
was incorporated in the Judgment of
Divorce on January 20, 2010, and

w h i ch wa s th e l aw o f th e c as e
between the parties in Case Number
03-C-09-003389.
....
20. That the Master erred in not conducting an evidentiary hearing with
sworn testimony, and the opportunity
for cross-examination, and documentation being provided.
The circuit cour t held a hear ing on the
Exceptions filed by Newberry on October 19, 2011.
Counsel for Newberry asked the circuit court
to sustain our Exceptions. The proper
remedy in this case would be to susta i n th e Exce p ti o n s, d i smi ss t he
Complaint for Child Support that was
filed in the new case — in this case.
And Ms. Francischetti can then, in the
child support — divorce case — in the
divorce case, she can then submit
whatever she needs to to myself, to
Mr. Newberry. If she prefers to do it to
me rather [than] to Mr. Newberr y
that’s fine. And then that’s the way —
that’s what the Order provides.
There’s an order in effect that provides for that. . . . It’s the law of the
case.
The cour t issued a written Memorandum
Opinion and Order on November 23, 2011, rejecting
all of Newberry’s Exceptions. The court found that the
m a s t e r d i d n o t e r r by t r e a t i n g Fr a n c i s c h e t t i ’s
Complaint for Child Suppor t as a Complaint for
Modification of Child Suppor t, rather than a
Complaint to enforce the par ties’ Consent Order,
because the master “exercised the discretion implicit
i n M d . R u l e 2 - 3 0 3 ( e ) a n d c h o s e t o h e a r M s.
Francischetti’s complaint . . . so as to produce a result
that optimized the benefit to the child.” It likewise concluded that the master’s decision was supported by a
material change of circumstances: the “breakdown in
communication between Mr. Newberr y and Ms.
Francischetti,” which “compromised” the financial support agreement they had entered into. The court also
found that Newberry had not preserved his claims of
error regarding unsworn testimony and the absence
of cross-examination documentary evidence because
he failed to object at the hearing with the master.
Finally, the court concluded that the master’s failure
to consolidate the divorce and child support cases
was not an error because Md. Rule 2-503 does not
require the court to consolidate cases.
Newberry timely filed a Notice of Appeal on
December 16, 2011.
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QUESTIONS PRESENTED
Newberry presents five issues for review,3 which
we have consolidated and recast as follows:
A. Did the circuit court err in treating
Francischetti’s complaint for child
support as a complaint for modification, rather than a petition for
contempt or a petition to enforce
the judgment of divorce?
B. Did the circuit court err when it
failed to conduct an evidentiary
hearing?
C. Did the circuit court err when it
found a material change in circumstances?
We answer the first and third questions in the negative
and find that Newberry has not preserved the second
issue. We therefore affirm the circuit court’s decision.4
STANDARD OF REVIEW
Although child support “orders are generally within the sound discretion of the trial court, not to be disturbed unless there is an abuse of discretion,” an
appellate court considers whether the circuit court’s
decision was legally correct under a 9ovo standard of
review “where the order involves an interpretation and
application of Maryland statutory and case law.” Walter
v. Gunter, 367 Md. 386, 391-92 (2002).
DISCUSSION
I.
Conversion of Complaint
Newberry argues that the circuit cour t erred
when it treated Francischetti’s complaint for child support as a complaint for modification of child support.
He also asserts that the circuit court erred in not treating the complaint for child support as a petition for
contempt or a petition to enforce the judgment of
divorce.
We disagree. First, Md. Rule 2-303(e) directs that
“[a]ll pleadings shall be so construed as to do substantial justice.” See also Lapp v. Stanton, 116 Md. 197,
199 (1911) (“[T]he substance rather than the form of
the pleading is the controlling consideration.”). Second,
the ultimate concern in child support matters is the
best interest of the child. Shrivastava v. Mates, 93 Md.
App. 320, 327 (1992); see also Stancill v. Stancill, 286
Md. 530, 535 (1979) (A “chancellor cannot be handcuffed in the exercise of his duty to act in the best
interests of a child by any understanding between parents”). Although Newberry and Francischetti had a
final judgment of divorce that set general terms for
child support, the circuit court did not err by treating
Francischetti’s later complaint as a request for modification. It likewise did not err when it did not treat the
complaint as a petition for contempt or a petition to
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enforce the judgment of divorce, despite the complaint’s title. Cf. Miller v. Mathias, 428 Md. 419, 442
n.15 (2012) (explaining courts’ focus on substance and
time requirements, not specific titles, when construing
motions); Pickett v. Noba, Inc., 122 Md. App. 566, 571
(1998) (“A motion may be treated as a motion to revise
under Md. Rule 2-535 even if it is not labeled as
such.”).
II. Evidentiary Foundation
Newberry next argues that the circuit court erred
by modifying the child support award without first holding an evidentiary hearing. He contends that the master gave “no indication . . . [of] moving into an evidentiary phrase of the proceeding” and did not take any
sworn testimony. Unfortunately, Newberry has not preserved this issue for our review. A party must object to
a witness testifying without an oath or affirmation,
either before the testimony or as soon as it becomes
apparent that the witness is testifying; otherwise the
objection is waived. In re Billy W., 387 Md. 405, 445
(2006); Schaefer v. Cusack , 124 Md. App. 288, 313
(1998). Newberry failed to object at the hearing before
the master. Therefore, although the master’s decision
to conduct the hearing without taking sworn testimony
was unadvisable and erroneous, Newberry has not
preserved this issue for appellate review.
III. Material Change of Circumstances
Newberry next argues that there was no material
change in circumstances in this case. He asserts that
the circuit court erred when it found that a “breakdown
in communication” constituted a material change. He
further suggests that this reasoning would allow for
modifications to occur too easily, as a mere “failure to
pay by an obligor parent or a breakdown of communication between the parents would constitute a material
change of circumstance, thus triggering a modification
of support.”
Md. Code (1984, 2006 Repl. Vol.), Family Law
Article, § 12-104(a) allows for the modification of child
support awards upon the filing of a motion for modification and a showing of a material change of circumstance. A change in circumstances is material “when it
affects the welfare of the child,” McMahon v. Piazze,
162 Md. App. 588, 594 (2005) (citation omitted), and is
of “sufficient magnitude to justify judicial modification
of the support order,” Wills v. Jones, 340 Md. 480, 489
(1995). For example, “a relevant change in circumstances may occur upon the passage of some event
causing the level of support a child actually receives to
diminish or increase.” Id. at 488 n.4.
The circuit court found that at the time of their
consent order, Newberry and Francischetti “contemplated some ability to communicate so that Mr. Newberry
would be apprised of [A.’s] clothing needs and extra-curricular participation and would in turn have knowledge
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of the amount of financial suppor t to send to Ms.
Francischetti for those items and activities.”5 However,
before the master, Francischetti said that she could not
speak to Newberr y “because any communication
becomes argumentative.” She said she could not give
him her address “because he stalks [her]” and that she
had not received any child support from Newberry since
their divorce. The circuit court thus found that the “financial support arrangement is . . . compromised.” The failure of the financial support arrangement means that
Newberry did not contribute any money to the child,
making the level of support decrease to effectively nothing. This in turn affected the child’s welfare, making the
change in circumstances material. The circuit court
therefore committed no error in finding a material
change of circumstances.
For all of these reasons we affirm the judgment
of the circuit court.
JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE COUNTY AFFIRMED.
COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1.
Complaint
for
Child
Suppor t,
http://www.courts.state.md.us/family/forms/dr1.pdf.
2. The other options on the form are: (1) “is not making regular child support payments;” (2) “is not making child support
payments in an amount required by the Maryland Child
Support Guidelines;” and (3) “is making child support payments, but I need an Earnings Withholding Order.”
3. Newberry asks this Court to consider:
1. Did the circuit court err in treating the
Complaint for Child Suppor t as a
Complaint for Modification of Child
Support?
2. Did the circuit court err in not treating
the Complaint for Child Support as a
Petition to Enforce the Judgment of
Divorce or Petition for Contempt?
3. Did the circuit court err in modifying
the child support provision of the parties’ Judgment of Divorce without finding a mater ial change of circumstances?
4. Did the circuit court err in sustaining
the Report and Recommendation of
the Master of a modification of the
parties’ Judgment of Divorce without
conducting an evidentiar y hearing
which included administering an oath
to witnesses, without receiving documentary evidence, and without crossexamination of witnesses?

5.

Did the circuit court err in modifying
the parties’ Judgment of Divorce in a
separate proceeding for child support?
We decline to answer Newberry’s final question, as he has
not provided any legal authority in support of his argument.
See Conrad v. Gamble, 183 Md. App. 539, 569 (2008)
(declining to address issue when argument was “completely
devoid of legal authority”) (Citation omitted).
4. At oral argument, Newberry informed the Court about a
then-pending motion for modification before the circuit court.
He conceded that if the modification was resolved in his
favor, it would partially moot the issues before this Court
because at least some of the payments he owed to
Francischetti would be reduced. However, he argued that
only this appeal, not the modification, could affect any arrearages that he owed to Francischetti. We agree. We therefore
take judicial notice of the change in the child support award,
as it was modified in Newberry’s favor after oral argument
before this Court, but do not vacate that award because it is
not before us on appeal.
5. The master found a material change in circumstances
based on Newberry’s failure to pay Francischetti any money.
Relying on Domingues v. Johnson, 323 Md. 486, 494 (1991),
the circuit court found that the master erred and did not give
his legal interpretation any deference. It concluded, however,
that there was nonetheless a material change of circumstances based on the parties’ inability to communicate. We
review the circuit court’s judgment, not the master’s, because
the master is a “ministerial and not a judicial officer” who
lacks judicial powers, such as the ability to issue orders.
State v. Wiegmann, 350 Md. 585, 593-94 (2000) (quotation
omitted); see also Md. Rule 2-541(c) (listing master’s powers); Md. Rule 2-541(f) (providing for circuit court to enter
order based on master’s recommendations).
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Name change: personal jurisdiction: service

In The Matter Of Kaleb Glenn
Dauberger For Change Of
Name To Kaleb Glenn
Montgomery
No. 2407, September Term, 2011
Argued Before: Meredith, Watts, Nazarian, JJ.
Opinion by Nazarian, J.
Filed: April 10, 2013. Unreported.
The trial court had personal jurisdiction over the
father, and the procedures followed in the change-ofname action did not violate the father’s procedural
due process rights.
Garrick Dauberger (“Father”) appeals from an
order of the Circuit Court for Garrett County denying
his Motion for Trial, which sought to challenge the circuit cour t’s cer tification of a Master’s decision to
change the last name of his child. As we explain
below, Father waived any personal jurisdiction defenses he may have had and, by failing to file exceptions to
the Master’s recommendation, rendered harmless the
minor procedural defects in the circuit court proceeding. We affirm.
BACKGROUND
Fa t h e r a n d a p p e l l e e L e s l i e M o n t g o m e r y
(“Mother”) are the parents of Kaleb, a now-nine-yearold boy (“Son”). Father and Mother never married, but
have shared joint physical custody of Son pursuant to
a 2006 agreement that also provides for visitation and
financial support. There is no dispute that Son’s name
from birth was “Kaleb Glenn Dauberger” and he had
been known exclusively by that name at all times
before Mother initiated this case. In 2008, Mother married and took the last name Montgomery, and in recent
years Son has lived with her, her husband (Mr.
Montgomery), and two children (also sharing the surname “Montgomery”).
On September 20, 2011, Mother filed a Petition
for Change of Name in the circuit court that asked the
court to change Son’s name from “Kaleb Dauberger” to
“Kaleb Montgomery.” In support, Mother stated that
“ [S o n ] h a s asked his name t o be c h a n g e d to

Montgomery so it’s the same as the rest of his family”
and expressed her belief that the name change “will
give him self confidence and a more secure feeling of
belonging to his family unit.” The petition disclosed
that Father had not consented to the name change
and, as required by Mar yland Rule 15-901(c)(2),
attached Mother’s consent and a copy of Son’s birth
certificate. That same day, the circuit court issued a
Notice and a Writ of Summons directed to Father in
the Allegheny County (Pennsylvania) Jail, where he
was incarcerated at the time of filing and at all times
relevant to this appeal.1
Mother published notice of the petition in the
September 22, 2011, edition of the Cumberland
Republican, and filed an Affidavit of Service (with original return receipt) demonstrating that Father had been
served with the petition and summons by certified mail
on September 26, 2011. As Father notes in his brief,
the summons directed Father to “file a wr itten
response by pleading or motion within 60 days after
service of this summons upon you, in this Court, to the
attached Complaint filed by [Mother],” which yielded a
response deadline of November 18, 2011.2 But for reasons not apparent in the record, and despite the fact
that Father had been served outside of Maryland, the
circuit cour t issued, on October 6, 2011, a
Confirmation of Civil Trial Assignment, that scheduled
a hearing on the petition for October 19, 2011, and
mailed the Confirmation only to Mother.
Father responded to the petition ahead of the
deadlines set forth in the summons and the newspaper, and on October 18, 2011, the circuit cour t
received his pro se answer, on “Form Dom Rel 50,”
and a Civil-Domestic Case Information Report, both
dated October 14, 2011. Father checked boxes on the
form to answer the allegations in each paragraph of
the petition. The answer did not attach the affidavit
required by Maryland Rule 15-901(f). Father did, however, state in the portion of the answer form for listing
facts supporting his defense3, that “[t]here is an existing support order and custody order in Washington
County, Pennsylvania (see Attachments)” and attached
a series of orders issued by the Court of Common
Pleas of Washington County, Pennsylvania in a child
support and visitation proceeding between Father and
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Mother. Nothing in Father’s answer or the documents
he attached suggested any objection on his part to the
completion or manner of service of process, to proceeding in the circuit court, or to the circuit court’s
exercise of personal jurisdiction over him in this case,
nor did Father state any other facts or defenses or
request a hearing.
The Master held the hearing as scheduled on
October 19, 2011; the entire proceeding consumed all
of seven pages of transcript. Mother was sworn and
testified before the Master in support of the petition.
The Master acknowledged during the colloquy that
Father “has filed an objection to this” and had not consented to the name change, but did not discuss
Father’s objection further. After Mother testified, the
Master stated his finding that “since there is no preference for the mother or the father, it’s the Court [sic]
finding that the reasons given by [Mother] are towards
the best interest of [Son].” Immediately before rendering his recommendation, the Master asked whether
the name change was “something that [Son] wants,”
and Son replied “Yes.” The Master then recommended
changing Kaleb’s sur name from “Dauberger” to
“Montgomery” and advised Mother that Father would
receive a copy of the recommendation, “can file an
appeal of this,” and “there may be a little bit of a battle.”
That same day, the circuit cour t issued a
Certification, this time both to Mother and Father, stating that testimony had been taken, Mother had been
present, and that the Court had “sustained the allegations presented.” On November 2, 2011, the circuit
court certified the Master’s recommendation of the
change of name, and again sent a Certification to
Mother and Father. This Certification advised the parties that “[e]xceptions must be filed within ten days
from the date of this notice not later than November
18, 2011” and enclosed an explanation of the exceptions procedure with the copies sent to both parties.
Father does not dispute receiving the certifications or
claim that he received them too late to file timely
exceptions.
Father did not file exceptions, though. Instead, on
November 18, 2011 (the date exceptions were due),
Father (now through counsel) filed a “Motion for Trial
Pursuant to Rule 2-533 and 2-535 Maryland Rules of
Procedure.” After recounting the procedural history of
the case, the motion argued that Father’s due process
rights were violated when the circuit court scheduled
the hearing without notifying him or allowing him to be
present and present witnesses, and by limiting him to
filing exceptions, which also “deprive[d] him of the right
to present evidence in his own behalf and cross examine the other witnesses who may have testified and to
object to the granting of this Petition.” Father also
requested a hearing. Father’s motion did not, however,
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identify any objections or defenses that he would have
raised on the merits of the petition, nor does it explain
why he could not have raised objections or defenses
via exceptions. The circuit court denied the motion on
November 30, 2011, stating that “Maryland Rules 9208(f) and (g) govern the appropriate procedure when
a party asserts an error with a Master’s findings and
recommendations” and that “[t]he appropriate procedure is to file exceptions and order and file a transcript
as provided by the Rules.” Father filed a timely Notice
of Appeal. Md. Rule 8-202(c).
DISCUSSION
Father identifies two issues on appeal:
1. Did the Circuit Court err in asserting personal jur isdiction over
[Father]?
2. Did the procedures executed in
the change of name action constitute a violation of [Father’s] procedural due process?
The first is resolved easily: Father waived any
personal jurisdiction defenses by failing to raise them
below, and he may not raise them for the first time on
appeal. Md. Rule 8-131(a); see Presbyterian Univ.
Hosp. v. Wilson, 337 Md. 541, 548 (1995). Second, by
failing to file exceptions, Father left the Master’s recommendation unchallenged on the merits, which in
turn leaves us no basis on which to find that the minor
procedural hiccups below caused him any prejudice.
I.
Father Waived Any Personal Jurisdiction
Defense.
Father argues first that the circuit court lacked
personal jurisdiction over him, dropping a footnote
claiming that we can review personal jurisdiction
objections raised for the first time on appeal. Father’s
brief leaves out, however, the dispositive qualifier in
Rule 8-131(a): personal jurisdiction may be raised and
decided in this Court for the first time “unless waived
under Rule 2-322.” Md. Rule 8-131(a) (emphasis
added); see also Himes Assocs., Ltd. v. Anderson, 178
Md. App. 504, 525 (2008); Presbyterian Univ. Hosp.,
337 Md. at 548.
To the extent Father had a personal jurisdiction
defense in this case (and we express no view on
whether he did), he waived it when he answered the
petition. The Rule could not be clearer: personal jurisdiction is one of the mandatory defenses that “shall be
made by motion to dismiss filed before the answer, if
an answer is required.” Md. Rule 2-322(a). Moreover,
“[i]f [a motion to dismiss is] not so made and the
answer filed, these defenses are waived.” Id.;
Hernandez v. Hernandez, 169 Md. App. 679, 687
(2006); see also Francz v. Francz, 157 Md. App. 676,
690 n.6 (2004). We recognize that Father was pro-
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ceeding pro se and that we should afford papers filed
by pro se litigants some reasonable additional interpretive latitude. But even read flexibly, and even if we
were to treat the answer as a motion to dismiss (which
we do not), Father’s responsive pleading does not hint
at a personal jurisdiction defense or express any
objection to proceeding in Maryland.
To the contrary, Father’s answer suggests an
intention to argue that his ongoing support obligation
to and visitation rights with Son indicate a level of
involvement in Son’s life that counsels against a name
change. Although ultimately unavailing, this initial
attempt to engage on the merits undermines any
sense that Father objected to proceeding in Maryland
and confirms that he has waived any objection to personal jurisdiction. See LVI Envtl. Servs. v. Academy of
IRM, 106 Md. App. 699, 707 (1995), aff’d, 344 Md. 434
(1997) (“Once a party speaks to the merits of a case,
the individual has made ‘a voluntary appearance, submitting himself to the jurisdiction of the court for all
subsequent proceedings.’” (quoting Guen v. Guen, 38
Md. App. 578, 587 (1978))).
II. Father’s Failure to Submit Exceptions Or
Demonstrate Prejudice Renders Any Errors
Harmless.
Father devotes the remainder of his brief to arguing that procedural errors in the circuit court violated his
due process rights under the Fourteenth Amendment to
the Constitution of the United States and Article 24 of
the Maryland Declaration of Rights. He argues that he
“had a liberty interest in being heard as to whether his
surname should be removed from his son’s birth certificate for another person’s and his right to not have his
relationship with his son interfered with by strangers,
without good cause” and identifies a variety of procedural errors that deprived him of that opportunity. And to be
sure, the procedural path this petition traveled included
at least two wrong turns: the Summons advised Father
that he had sixty days to answer while the Master scheduled the hearing in thirty, and the notice of the hearing
on the petition was not sent to him.
Due process does not, however, require perfection.
Before we can reverse the order before us on these
grounds, we must find that the procedural errors prejudiced Father, see Rippon v. Mercantile Safe Deposit &
Trust Co., 213 Md. 215, 222 (1957), which in turn
requires him to demonstrate “that the error was likely to
have affected the verdict below,” Crane v. Dunn, 382 Md.
83, 91 (2004). Put another way, we do not presume prejudice from the mere fact that mistakes were made —
Father bears the burden on appeal of proving that a different result was likely without them.
Unfortunately for Father, and even after reading
his pro se answer flexibly, we cannot find any prejudice
in this case. First, and to Father’s credit, we know that

the inconsistent or missing notices from the circuit
court did not actually thwart him from participating in
the case in the circuit court. Despite the undeniable
confusion about Father’s initial time to respond, Father
met the earlier of the deadlines and had his answer on
file, and before the Master, at the time of the hearing.
Father also was able to engage counsel and file his
Motion for Trial by the date exceptions to the Master’s
recommendation were due. So although Father is
understandably, and fairly, aggrieved by the inconsistent notices he received from the circuit court and by
the absence of the notices he did not, the record
demonstrates that he surmounted those ministerial
hurdles successfully.
Second , we disagree with Father’s contention
that the exceptions process was an inappropriate vehicle for challenging the “mistakes and irregularities” in
the proceeding before the Master. To the contrary, the
Maryland Rules require exceptions under the circumstances and, far from limiting the issues Father could
have raised, specifically provide that “[a]ny matter not
specifically set forth in the exceptions is waived unless
the court finds that justice requires otherwise.” Md.
Rule 9-208(f). This requirement makes sense: the
Master’s recommendation is exactly that, a recommendation, until the circuit court enters the final order, and
written exceptions that “set forth the asserted error[s]
with particularity” allow the circuit court to address and
correct any errors before enshrining the recommendation in an order. Moreover, if Father had filed substantive exceptions and requested a hearing, the circuit
court would have been required to hold one:
If no exceptions are timely filed to the
master's recommendation, the court
may proceed to enter an order or
judgment. In this case, had no exceptions been filed, the court could have
entered a judgment[.] . . . If . . . exceptions are timely filed, the court must
hold a hearing on them, if a hearing is
requested. [Rule 9-208(f)] required
that exceptions “set forth the asserted
error [in the master's recommendation] with par ticular ity.” With that
requirement, exceptions serve a dual
purpose — to inform the court, first,
that the excepting party is not satisfied with the master's recommendation, and, second, of the reason why
the court should not accept that recommendation.
O’Brien v. O’Brien, 367 Md. 547, 555 (2002) (internal
citation omitted); see also Md. Rule. 9-208(i).
Father’s decision to forego filing exceptions in
favor of his Motion for Trial left the Master’s recommen-
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dation unchallenged on the merits. See Md. Rule 9208(f). But even if we were to overlook the absence of
exceptions and mine Father’s papers ourselves, neither his filings in the circuit court nor his briefs in this
Court identify any substantive arguments, defenses, or
objections that the procedural errors below prevented
him from raising or pursuing. Neither Father’s respons ive p l e a d i n g ( i n h is case, an answer) nor h i s
response to the Master’s recommendation that the circuit court grant the petition (his Motion for Trial) offers
any substantive reason why changing Son’s name
would be contrary to Son’s best interest, created a
genuine dispute regarding a material fact underlying
the Master’s findings in that regard, or identified any
issue or defense that required discovery or additional
time to develop for hearing. At most, we can read
Father’s reference to and attached papers from the
Pennsylvania support proceedings as asserting that he
had an ongoing relationship with Son. But beyond that
single point — which Mother did not dispute historically or prospectively, notwithstanding Father’s thenpending criminal charges — Father leaves us only to
speculate about what he might have argued or proven
in an error-free setting. And as such, the notice errors
in the circuit court were harmless. See, e.g., Miller v.
Mathias, 428 Md. 419, 446 (2012) (“It is just as well
settled, however, . . . [that] an error that is not shown to
be prejudicial does not warrant reversal.”); Baker,
Watts & Co. v. Miles & Stockbridge, 95 Md. App. 145,
161 (1993).
We do not mean to seem indifferent to Father’s
understandable frustration, nor are we punishing
Father for overcoming the procedural errors that were
not of his making. But where Father failed to file
exceptions to the Master’s recommendation and, even
looking past that fatal problem, where his papers raise
only abstract procedural prejudice, the record cannot
support a finding that Father’s due process rights were
violated. See In re Adoption of Sean M., No. 54, 2013
WL 1164512, at *14-20 (Md. March 22, 2013) (father’s
due process rights were not violated by a finding that
he had irrevocably consented to adoption of his son by
filing his notice of objection one day late).

person may file an objection to the Petition on or before the
20th day of October 2011.”
3. Paragraph 13 of Form Dom Rel 50 states, “In my defense,
I also want the Court to consider the following facts (A copy
of any court order relating to my defense is attached, if available),” then provides a blank space for the party to complete.

ORDER OF THE CIRCUIT COURT FOR
GARRETT COUNTY AFFIRMED. COSTS
TO BE PAID BY APPELLANT.

FOOTNOTES
1. At the time of the name change hearing, Father was awaiting trial, scheduled for some time in 2011, on “some pretty
serious charges.” The record does not reflect the specific
charges, the disposition of the trial, or Father’s current status.
2. The notice published in the Republican stated that “[a]ny
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Divorce: judicial sale of former marital home: bank
foreclosure

Charolette Courtney
v.
Douglas Wayne Courtney
No. 2474, September Term, 2011
Argued Before: Meredith, Watts, Nazarian, JJ.
Opinion by Nazarian, J.
Filed: April 11, 2013. Unreported.
The trial court did not abuse its discretion in ratifying a trustee sale of the couple’s home and ordering a
$200,000 bond in the event of an appeal, nor in denying a motion to alter or amend the judgment with
regard to the bond. The trial court properly granted the
bank’s motion to intervene with its request to foreclose in separate proceedings.
This appeal raises a series of nagging disputes
that have lingered in the long aftermath of a messy
divorce. The issues all relate in one way or another to
the judicial sale of the for mer mar ital home of
Charolette (the appellant, to whom we will refer as
Wife) and Douglas (a nominal but uninvolved appellee,
to whom we will refer as Husband) Courtney. Wife
challenges five orders issued by the Circuit Court of
Calver t County in two separate but consolidated
appeals. Her first appeal challenges an order that ratified a tr ustee sale of the home in Huntingtown,
Maryland, and ordered a $200,000 supersedeas bond
in the event of an appeal, as well as an order denying
her Motion to Alter or Amend the Judgment with
regard to the bond. Her second appeal challenges the
circuit court’s decision granting Husband’s Motion for
Appropriate Relief, appellee Bank of America’s Motion
to Intervene with Request to Foreclose in Separate
Proceedings, and Wife’s Four th Motion for Body
Attachment against Husband. After sifting through
everything, we hold that the circuit court ruled correctly
on all five motions and affirm the decisions and judgment of the circuit court.
BACKGROUND
Wife and Husband were divorced on August 2,
2006, by an order of the Circuit Cour t for Calver t
County. In the wake of the divorce, the circuit court

entered a Consent Order Regarding Marital Property
that granted Husband title to the marital home on the
condition that he make mortgage payments, care for
the property, refinance the property solely in his name,
and pay a marital award. After Husband failed to pay
the mortgage and the marital award, Wife moved the
court to order the sale of the property and stay any
foreclosure actions on the property. The circuit court
granted her motion and, pursuant to the order, gave
Wife unfettered access to the proper ty and sole
authority to list the property for sale, and ordered
Husband to cooperate and not interfere with Wife’s
sales efforts.
Despite this order, Husband purportedly interfered with Wife’s efforts to sell the property, and, in
response, the court appointed a trustee to perform a
judicial sale. The trustee listed the proper ty with
Ronald Nahas, a real estate broker licensed in
Maryland, and his company, Resource Network, LLC.
In June 2009, Mr. Nahas listed the property for sale
with an initial listing price of $1.2 million, a price based
on the opinions of the parties, not his own review and
inspection of the property or a market study. Mr. Nahas
was forced to lower the asking price continuously in
response to a lack of interest in the property, and by
October 31, 2010, it had dropped to $739,000. When
the two-year agency agreement with Mr. Nahas
expired on June 30, 2011, the property was re-listed
with RE/MAX 100 and Barbara Sheldon, a licensed
sales agent. Ms. Sheldon performed a market study
and, as a result of the study, lowered the listing price
to $650,000. At this point, and at this price, the property, which had fallen into serious disrepair, finally started garnering interest.
Less than three months after being re-listed, on
September 19, 2011, the trustee filed a Report of Sale
informing the court that he had accepted an offer to
purchase the property made by Willard P. Wagner and
Ann E. Wagner for the sum of $585,000. 1 Wife filed
exceptions to the sale, along with a motion to set aside
the sale and a motion for the substitution of the
trustee, arguing that Mr. Nahas had not marketed or
maintained the property and that the sale price was
too low to cover the existing encumbrances (before
considering Wife’s judgments against Husband). The
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circuit court overruled Wife’s exceptions and issued an
Order of Ratification on November 10, 2011, ratifying
the sale of the property to the Wagners. The written
order is short and does not contain any analysis, but in
foreshadowing its ruling toward the close of the hearing, the circuit court explained its finding that the sale
price was reasonable under the totality of the circumstances:
It seems to me what we’re dealing
with today, despite all of this other
information that I’ve heard, the question is whether this sale was fairly and
properly made, and I think included in
that is certainly an issue of the price.
The only testimony I have heard today
has been Ms. Cour tney saying the
price isn’t fair, it’s not worth — it’s
worth much more than what the sale
price is, and the testimony of the
appraiser, who appraised the property
at $600,000 today or a month ago or
so.
We’ve heard that there is a purchase
price of $585,000. We’ve heard that
that contract has no contingency for
the sale of another property or a sale
of their prior home. There are lots of
— hindsight is always 20/20, what we
should have done or didn’t do and
could have done and that type of
thing.
The problem is, the issue today is
whether this sale has been fair ly
made, and I’m going to overrule the
exceptions because I think it has
been. The sale price, after hearing all
the testimony today, does not shock
the conscience of this Court. It doesn’t even give me a whole lot of trouble. This whole case has been an
unfortunate cycle of lots of things, but
in terms of the sale of the property,
I’m going to overrule the exceptions
and find that the sale can proceed.
The written order ratifying the sale was entered into
the docket on November 28, 2011 and contained a
handwritten notation that “the sale may not take place
until the time has expired for filing an appeal or all parties waive [their] right to an appeal. In the event of an
appeal, this court sets a supersedeas bond in the
amount of $200,000.”
Wife took exception to the amount of the supersedeas bond in a Motion to Alter or Amend the
Judgment and Request for Hear ing pursuant to
Maryland Rule 2-534. In her motion, she asserted that
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the supersedeas bond amount was arbitrary and not
based upon a proper calculation under Maryland Rule
8-423(b)(2), and that the bond was unnecessar y
because the sale was ordered pursuant to the Family
Law and Real Property Articles, not a mortgage foreclosure. The court denied this motion on December 1,
2011. Wife’s first Notice of Appeal, dated January 3,
2012, lists this denial and the court’s order ratifying the
sale as the grounds for appeal.
One month after ratification, Husband moved the
court for “appropriate relief,” specifically for an order
causing Wife to have the electricity restored to the
property and preventing her from interfering with the
sale ratified by the court. In addition, among the litany
of motions submitted by the parties throughout the life
of the case, Wife filed four separate motions seeking
body attachment upon Husband as a result of his failure to abide by a contempt order relating to a ceiling
fan and basketball apparatus Husband removed from
the property. But although Husband had not returned
these items at the time of the first three body attachment motions, he had returned them by the time the
circuit court ruled on the fourth. Also, in January 2011,
after Husband failed to make payments on a mortgage
encumbering the property, Bank of America (formerly
BAC and Countrywide), the mortgagee and first lien
holder, filed a motion to intervene with a request to
foreclose. On Januar y 17, 2012, despite having
already ratified the sale of the property, the circuit
court granted Bank of America’s motion.
On that same day, the cour t also granted
Husband’s motion for appropriate relief and denied
Wife’s motion for body attachment. Wife filed a timely
second Notice of Appeal on January 30, 2012, listing
these orders and the order permitting Bank of America
to intervene as the grounds for appeal.
DISCUSSION
On appeal, Wife presents six questions to this
Court, 2 each of which asserts that the circuit court
erred in ruling against her on the myriad motions
below. We address each in turn and find that the circuit
court did not err.
I.
Wife’s First Notice of Appeal
Wife’s first Notice of Appeal challenges the circuit
court’s decisions, embodied in two orders, to ratify the
sale of the property and to require a supersedeas
bond at the time of appeal.3
On appeal, Wife argues that the sale should not
have been ratified because, in her view, the trustee
failed to act diligently, fairly, and properly in marketing
the property and conducting the sale. See Md. Rule
14-305(e); Standish Corp. v. Keane, 220 Md. 1, 9-10
(1959); Walker v. Ward, 65 Md. App. 443, 447 (1985).
In reviewing the circuit court’s decision to ratify a fore-
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closure sale, we disturb its findings of fact only when
they are clearly erroneous. Fagnani v. Fisher, 190 Md.
App. 463, 470 (2010), aff’d, 418 Md. 371 (2013); Jones
v. Rosenberg, 178 Md. App. 54, 68 (2008). “‘A finding
of the trial court is not clearly erroneous if there is
competent or material evidence in the record to support the court’s conclusion,’” Goss v. C.A.N. Wildlife
Trust, Inc., 157 Md. App. 447, 455-56 (2004) (quoting
Lemley v. Lemley, 109 Md. App. 620, 628 (1996)); see
also Md. Rule 8-131(c), and “we view all the evidence
in a light most favorable to the prevailing party.” Goss,
157 Md. App. at 456 (internal citations and quotations
omitted). We review questions of law decided by the
trial court de novo, as well as the circuit court’s application of the law to the facts. See Liddy v. Lamone,
398 Md. 233, 247-48 (2007) (citing Whiting v. State,
389 Md. 334, 345 (2005)); Fagnani, 190 Md. App. at
471 (citing Jones, 178 Md. App. at 68-69).
The question of the trustee’s diligence is heavily
fact-laden and situation-specific. Upon receiving the
trustee’s report of the sale, the Rules directed the circuit court to review the sale and any exceptions to
determine whether the sale was “fairly and properly
made”:
[t]he court shall ratify the sale if (1)
the time for filing exceptions pursuant
to section (d) of this Rule has expired
and exceptions to the report either
were not filed or were filed but overruled, and (2) the court is satisfied
that the sale was fairly and properly
made. If the court is not satisfied that
the sale was fairly and properly made,
it may enter any order that it deems
appropriate.
Md. Rule 14-305(e). As the party filing exceptions,
Wife bore the burden of proving that the sale was
invalid, J. Ashley Corp. v. Burson, 131 Md. App. 576,
582 (2000) (citing Ten Hills Co. v. Ten Hills Corp., 176
Md. 444, 449 (1939)), and to demonstrate that any
irregularities caused her “actual prejudice.” Id. at 586.
Wife does not allege any fraud or irregularity on the
part of the trustee, but argues that the trustee failed to
exercise diligence when he allowed the property “to
languish for two years on the market without proper
exposure, allowing the property to deteriorate without
intervention and merely responding by periodically
lowering the asking price by thousands of dollars.”
We disagree. It was not clear error on this record
for the circuit court to find the sale price reasonable
and the sale fairly made. In reaching that conclusion,
the circuit court had the opportunity to hear, consider,
and weigh the trustee’s actions against testimony
regarding the bases, or lack thereof, for the initial $1.2
million asking price, the deteriorating condition of the

property, and the historically difficult real estate market. Nor was it clear error to attribute the timing of the
sale to the listing price falling more in line with the
property’s actual value. 4 To be sure, one might disagree after-the-fact with the strategy the trustee and
the initial agent employed, especially after the house
sold within a few months after changing agents. But
the record revealed a lot more to the stor y. At a
September 22, 2009, hearing, at which Wife was
awarded exclusive possession of the property, she testified that possession would permit her to “keep the
property in a neat, clean, and orderly condition . . . and
that she would be able to make, or pay others to make,
minor repairs, upgrades, and improvements designed
to make the property more appealing to potential buyers.” Instead, she and the trustee squabbled over who
would fund maintenance and improvements. The circuit court could readily have found that the house did
not languish on the market solely because of decisions
by the trustee (who had no funds to invest in maintaining the Courtneys’ property), but for the whole panoply
of reasons the record revealed.
We would reach the same outcome even if we
ignored the other real-world circumstances on which
the circuit court relied and focused, as Wife suggests,
entirely on the trustee’s diligence. Wife points us to
Standish, but that case does not help her. In Standish,
the Court of Appeals reversed a circuit court order
refusing to ratify a judicial sale, and the trustee’s
efforts there read very similarly to the steps the trustee
took in this case: he consulted with real estate brokers;
listed the property with several brokers in Washington,
D.C., Maryland, and Virginia; published an open listing
in a newsletter of the county association of real estate
brokers; and circulated a letter among real estate brokers. 220 Md. at 9. Here, the trustee listed the property
with Mr. Nahas and his company, Resource Network,
LLC, who obtained a key for the recently-changed
locks; put the property on a lockbox; listed the property
with Metropolitan Regional Infor mation Systems
(“MRIS”); entered it into the Centralized Showing
Service;5 and posted “For Sale” signs throughout the
property. The second realtor, Ms. Sheldon, performed
her own market study (which supported the ultimate
sale price); updated the MRIS listing; upgraded access
to the property with a Sentrilock system; conducted an
agent tour attended by ten to fifteen licensed agents;
advertised the property on over twenty websites; and
updated the proper ty’s listing on the Centralized
Showing Service. Both Mr. Nahas and Ms. Sheldon
also consulted with the trustee on a regular basis.
Standish also reviewed two cases in which the
court found that the trustee failed to exercise sufficient
diligence, and neither supports Wife’s views of the
trustee’s efforts here. In Knight v. Nottingham Farms,
Inc., 207 Md. 65 (1955), the Court of Appeals deter-
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mined that the inadequate sale price could be attributed to a failure of the court-appointed seller to advertise the property, show it to prospective buyers, or
make any substantial effort to ascertain the true value
of the property prior to sale. In the second case, Webb
& Knapp, Inc. v. Hanover Bank, 214 Md. 230 (1957),
the Court of Appeals affirmed the lower court’s refusal
to ratify the judicial sale of land, suitable for both
development and farming purposes, when the trustee
had the land appraised by an out-of-state firm for farming purposes only. We see nothing in Standish, Knight,
Webb & Knapp, or any other case that renders the circuit court’s fact-finding here clearly erroneous, even if,
in hindsight, different tactics might have led to a quicker or more lucrative sale.
Having found that the judicial sale has been
properly made, Wife may then only have the sale set
aside if the facts show that the price was so inadequate as to shock the conscience of the court and
imply constructive fraud. See Waring v. Guy, 248 Md.
544, 549 (1968) (“Having found that no irregularity
existed as to . . . the conduct of the foreclosure sale
there remains only the finding of the chancellor that
the purchase price was inadequate, which, standing
alone is insufficient to set aside a foreclose sale;
unless, of course, the price is so inadequate as to
shock of the conscience of the Court.”); Lippold v.
White, 181 Md. 562, 568-69 (1943). We are not
shocked by the $585,000 sale price, particularly in
light of the time-proximate valuations in the record
estimating a value of $600,000 to $650,000. And we
agree with the circuit court that the price is not remotely shocking, particularly since nothing in the record
beyond Wife’s and Husband’s personal views supports
the original listing price of $1.2 million.
Moreover, no party excepting to a sale is entitled
to obtain the aid of court “unless he offers to pay a
higher price for the property, or at least give assurance
that some other person would be likely to do so, even
though there may be some irregularity in the conduct
of the sale.” Preske v. Carroll, 178 Md. 543, 550
(1940). Wife offered no evidence to the circuit court
demonstrating that “it is reasonably probable that a
better price could be obtained at another sale,” id. at
551, nor any evidence of an alternative purchaser. We
decline the invitation to speculate about the possibility
of a better offer, and find no clear error in the circuit
court’s analysis of the evidence before it.
We also disagree with Wife’s assertion that the
circuit court committed clear error in ordering a supersedeas bond in the amount of $200,000. When a judgment determines the disposition of property, Rule 8423(b)(2) provides that the amount of a supersedeas
bond “shall be the sum that will secure the amount
recovered for the use and detention of the property,
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interest, costs, and damages for delay.” Wife’s alternative calculation included only 18 months of interest and
ignored the rest of the equation. So although the circuit court did not set out a precise calculation for the
bond amount, we are not convinced that the circuit
court abused its discretion in setting the supersedeas
bond amount at $200,000.6
II. Wife’s Second Notice of Appeal
Wife also appeals from three orders of the circuit
court entered on January 17, 2012 — an order denying Wife’s Fourth Motion Requesting Body Attachment,
an order granting Bank of Amer ica’s Motion to
Intervene, and an order granting Husband’s Motion for
Appropriate Relief.7
A. The Circuit Court Correctly Denied Wife’s
Motion for Body Attachment.
Wife argues on appeal, albeit briefly and without
any legal support, that the trial court erred in failing to
issue a body attachment against Husband. Without
meaning to diminish Wife’s understandable frustration
with Husband, there is no dispute left here for us to
resolve.
The circuit court entered a contempt order on
May 18, 2010, that provided, among other things, that
Husband would be incarcerated for ninety days beginning June 1, 2010, at 8:00 am, but allowed the “sentence [to] be PURGED, provided [Husband] causes
the ceiling fan and basketball goal/backboard/post
apparatus previously removed . . . [to be] returned,
undamaged, to the same location on the property and
properly installed on or before May 30, 2010.” (emphasis in original). Between June 2010 and September
2011, Wife moved the circuit court for body attachment
on four separate occasions, but the fourth motion was
the first such motion that yielded an order. In his opposition to Wife’s fourth motion, Husband asserted that,
as of July 2011, he had caused the basketball apparatus to be properly installed on the property, had delivered the ceiling fan, and that Wife said that someone
of her choosing would install it. Notwithstanding
Husband’s significant and, as best we can tell, unjustified delay in returning these items, Wife’s request for a
body attachment is now moot, see Young v. Fauth, 158
Md. App. 105, 111 (2004) (quoting Att’y Gen. v. Anne
Arundel Cnty. Sch. Bus Contractors Ass’n, 286 Md.
324, 327 (1979)), because, at the time of the filing of
the fourth motion, Husband had fulfilled the conditions
necessary to purge the incarceration.
The spirit of the contempt order was satisfied
when Husband returned the fan and basketball apparatus.
[B]ecause the purpose of imprisoning
the contemnor is remedial, . . . i.e., to
preserve and enforce the rights of private parties to a suit and to compel
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obedience to orders and decrees primarily to benefit such parties, . . . [the
Court of Appeals] consistently, and
emphatically, has held that a civil contemnor may be incarcerated only
when he or she has been found to
have the present ability to purge the
contempt.
Long v. State, 371 Md. 72, 89-90 (2002) (internal citations and quotations omitted); see also Wilson v.
Holliday, 364 Md. 589, 603 (2001); Baltimore v.
Baltimore, 89 Md. App. 250, 253 (1991). At the time
the circuit court denied Wife’s fourth motion, Husband
no longer had the present ability to purge the contempt. Therefore, Wife’s appeal from this portion of the
order is moot.
B. The Circuit Court Correctly Granted Bank
of America’s Motion to Intervene.
On January 3, 2011, Bank of America filed a
motion to intervene, with a request to foreclose in separate proceedings, as of right pursuant to Maryland
Rule 2-214(a):
Upon timely motion, a person shall be
permitted to intervene in an action: (1)
when the person has an unconditional
right to intervene as a matter of law;
or (2) when the person claims an
interest relating to the proper ty or
transaction that is the subject of the
action, and the person is so situated
that the disposition of the action may
as a practical matter impair or impede
the ability to protect that interest
unless it is adequately represented by
existing parties.
Md. Rule 2-214(a).
On January 6, 2012, over a year after Bank of
America’s motion and just over two months after it ratified the sale of the property, the circuit court entered
an order joining Bank of America as a defendant in the
case and granting leave to Bank of America to exercise the power of sale under its deed of trust to commence a foreclosure action.8
Bank of America must prove four things in order
to intervene as of right:
(1) its application for intervention was
timely;
(2) it has an interest in the subject
matter of the action;
(3) the disposition of the action would
at least potentially impair its ability to
protect its interest; and
(4) its interest is inadequately represented by the existing parties.

See Chapman v. Kamara, 118 Md. App. 418, 427
(1997), aff'd in relevant part, 356 Md. 426 (1999). Wife
ch a l l e n g e s th e ci rcu i t co u r t’s gra n t of B ank of
America’s motion to intervene, again with minimal support, asserting in essence that the motion failed all
four prongs of the Chapman test. We disagree, we find
that the circuit court did not err, and we affirm the
order granting Bank of America’s intervention.
We review the intervention order for legal error.
Bank of America moved to intervene as a matter of
right pursuant only to Rule 2-214(a), and not for permissive intervention under Rule 2-214(b). We apply a
non-deferential standard. Chapman, 118 Md. App. at
427 (declining to apply the abuse of discretion standard in a case where the intervenor moved to intervene as a matter of right under Rule 2-214(a) only).
1. Bank of America’s Motion Was Timely.
Wife argues that Bank of Amer ica failed to
demonstrate why it did not intervene when the disposition of the property was at issue and why, after waiting
more than a year after the appointment of the trustee,
time suddenly was of the essence.
The Court of Appeals has recognized timeliness
as a threshold issue the court must address in evaluating whether to permit a motion to intervene: “it is manifest from the inaugural words of [the predecessor to
Rule 2-214(a)]9 that timely application is a prerequisite
to such a request being granted.” Md. Radiological
Soc., Inc. v. Health Servs. Cost Review Comm’n, 285
Md. 383, 388 (1979). That said, the circuit court’s
determination of timeliness is subject to a more deferential standard of review than the other elements of
the motion to intervene and “is dependent upon the
individual circumstances of each case and rests in the
sound discretion of the trial cour t, which, unless
abused, will not be disturbed on appellate review.” Id.
(citing NAACP v. New York, 413 U.S. 345, 365-66
(1973)). In evaluating the timeliness of a motion to
inter vene, the Cour t of Appeals, in Mar yland
Radiological, fashioned a four-prong approach to
determine timeliness:
[(1)] Why does the applicant wish to
intervene?
[(2)] How likely is it that the parties
already in the case will be prejudiced
because of the intervention?
[(3)] To what extent have the proceedings progressed when the applicant
seeks to intervene?
[(4)] What is the reason for the delay?
Ellerin v. Fairfax Sav. Ass’n, 78 Md. App. 92, 104
(1989) (citing Md. Radiological, 285 Md. at 388-89).
The purpose of Bank of America’s intervention is
clear enough — Bank of America holds a note secured
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by a deed of trust encumbering the real proper ty
owned by the parties. As the holder of the first priority
lien, Bank of America has a legitimate and readily
understandable interest: satisfaction of Husband’s and
Wife’s debt. After watching the property sit on the market for over a year after the trustee’s appointment on
May 12, 2009, Bank of America sought to intervene to
expedite the sale of the property and to maximize its
odds of getting paid — two equally valid purposes.
Allowing Bank of America to intervene would not
prejudice the parties. Wife’s argument that Bank of
America’s intervention is barred by res judicata and
will prejudice the parties by causing undue delay fails
because there is no dispositive prior case. In her brief,
Wife does not reference any previous case between
the parties providing a basis for res judicata, but Bank
of America, in its reply brief, points out that Wife’s allegations likely relate to an order entered in a prior case
(Circuit Court for Calvert County Case Number 04-C10-000081) that stayed a prior foreclosure action
brought by Bank of America, and was subsequently
dismissed voluntarily by the substitute trustees.10 That
dismissal was not a final judgment on the merits, so
the doctrine of res judicata does not apply.11
Moreover, despite its longevity, this case has not
progressed procedurally to the point where Bank of
America’s motion is untimely. See Md. Radiological,
285 Md. at 388. Although the divorce proceedings
were instituted in 2004, the trustee was not appointed
until May 12, 2009, and Bank of America moved to
intervene on December 28, 2010, at which time the
property had remained on the market for over a year
and the listing price had decreased dramatically.
Considering the nature of Bank of America’s interest
and the inability of the trustee to sell the property
quickly, the proceedings had not progressed to a point
where we can say that the trial court abused its discretion in granting the motion to intervene.
We also find it reasonable for Bank of America to
hold off on moving to intervene while the property was
held custodia legis, or “in custody of the law,” which
“preclude[d] action in another subsequent proceeding
which would affect the property’s disposition.” Voge v.
Olin, 69 Md. App. 508, 512 (1986). In other words, the
court was “permitted to determine the rights of the parties . . . without interference or interruption of . . . a
separate and distinct action,” id., so it was not unreasonable for Bank of America to give the court the
opportunity to sell the property for a reasonable period
of time prior to seeking intervention.
2. Bank of America’s Intervention Passes The
Remaining Tests As Well.
Once a party demonstrates timeliness, it still
must, in order to intervene as of right, establish: (1) an
interest in the subject matter of the transaction; (2) that
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the disposition of the action would at least potentially
impair the applicant’s ability to protect its interest; and
(3) that the applicant’s interest is inadequately represented by the existing parties. Chapman, 118 Md. App.
at 427.
In Maryland Radiological, the Court of Appeals
compared the applicant’s interest in the litigation with
that of each existing party. The Court first classified
each party’s interest as adverse, similar, or identical to
that of each of the existing parties, then applied an
“interest-analysis test” to determine whether the lack
of adequate representation requirement had been met.
See 285 Md. at 390. The test, which Bank of America
quotes in its brief, came originally from Professors
Wright & Miller:
First . . . [i]f the potential newcomer’s
interest is not represented or advocated to any degree by an existing party,
or if the existing parties all have interests that are adverse to those of the
proposed intervenor, he is unrepresented and, assuming compliance
with the other provisions of [the predecessor to Rule 2-214(a)], intervention should be permitted. Second, if
the applicant’s interest is similar but
not identical to that of an existing
par ty, a discriminating judgment is
required on the circumstances of the
par ticular case, but he ordinar ily
should be allowed to intervene unless
it is clear that the party will provide
adequate representation for the
absentee. Third, if the interest of an
existing party and an intervenor-applicant are identical, or if an existing
party is charged by law with representing a movant’s interest, a compelling showing should be required to
demonstrate why this representation
is not adequate.
Md. Radiological, 285 Md. at 390-91 (citing 7A C.
Wright & A. Miller, Federal Practice and Procedure
§1909, at 524 (1972)) (internal citations and quotations omitted).
In this case, Bank of America’s interest derives
from its first priority lien against the property, and its
main interest lies in having the property sold quickly to
fulfill the debt owed to it by the Courtneys under the
mortgage, which is in default and nearly five years in
arrears. These interests are not represented to any
degree by the existing par ties. The tr ustee was
appointed to sell the property in a manner that is in the
best interest of the parties to the divorce proceeding
and has no responsibility to Bank of America. The
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Courtneys’ interests obviously are adverse to Bank of
America, not least because the sale of the property on
the terms ratified by the circuit court will provide the
Courtneys no financial benefit beyond ending this litigation. Because their interests diverge from the parties
already in the litigation, Bank of America falls into the
first category of potential intervenors — those parties
whose interests are not represented nor advocated to
any degree — and are therefore entitled to intervene
as of right.
Through an examination of Rule 2-214(a) and
the Chapman factors, we conclude that it was not clear
error for the circuit court to grant Bank of America’s
motion to intervene and we affirm this portion of the
decision of the court below.
C. The Circuit Cour t Correctly Granted
Husband’s and Denied Wife’s Motion for
Appropriate Relief.
On January 17, 2012, the circuit court granted
Husband’s motion for appropriate relief, ordering Wife to
restore electricity to the property and cease and desist
from taking any actions to impede the ratified sale. On
appeal, Wife argues that Husband’s motion contained
facts that were not in the record and, because those
facts were not supported by an affidavit, the court erred
by granting the motion. Fur ther, Wife alleges that
because a hearing was requested, the court erred in ruling upon the motion without a hearing.
We can dispose quickly of Wife’s contention that
the court erred by failing to hold a hearing prior to
granting the motion, which suffers from two fatal
defects. First, Maryland Rule 2-311 states that
[a] par ty desir ing a hear ing on a
motion . . . shall request the hearing in
the motion or response under the
heading ‘Request for Hearing.’ The
title of the motion or response shall
state that a hearing is requested. . . .
[T]he court may not render a decision
th a t is disposit ive of a claim o r
defense without a hearing if one was
requested as provided in this section.12
Md. Rule 2-311(f) (emphasis added). The title of neither Husband’s motion nor Wife’s response/motion
requests a hearing, as Rule 2-311 requires. Second,
Husband’s motion requests a hearing only in the event
“[his] motion is not granted outright.” Since his motion
was granted outright, no hearing was necessary. For
these reasons, the circuit court’s grant of appropriate
relief for Husband without holding a hearing does not
provide grounds to vacate the order.
Wife also contends that the court erred in granting the motion because Husband used facts in his
motion not contained in the record and failed to pro-

vide an affidavit supporting said facts, in violation of
Maryland Rule 2-311(d). See Md. Rule 2-311(d) (“A
motion . . . based on facts not contained in the record
shall be supported by affidavit and accompanied by
any papers on which it is based.”). Wife asserts that
Husband violated Rule 2-311 by “incorrectly stating
that [she] was granted exclusive possession of the
property,” and that “[she] somehow caused the electricity to be turned off at the property,” without a supporting affidavit.
It may be, as Wife argues, that the circuit court
granted a motion supported by facts not obviously
established by affidavit or a pristinely documented evidentiary record. But we note too that the circuit court
knows the Courtneys and their circumstances well
from the long and grueling history of this case, which
has required the court to resolve day-to-day disputes,
such as payment of electric bills, that normally should
not require litigation. Moreover, the record contains no
evidence that Wife was prejudiced by any such error.
We are loathe to second-guess the judgment of a circuit court on one of the dozens of individual decisions
it has been forced to make by virtue of these parties’
inability to get along without a compelling demonstration of prejudice and error. See Greenbriar Condo. v.
Brooks, 387 Md. 683, 740 (2005); Harris v. David S.
Harris, P.A., 310 Md. 310, 319 (1987). Under the circumstances of this case, the outcome of this motion
does not compel us to intervene.
JUDGMENT OF THE CIRCUIT COURT
FOR CALVERT COUNTY AFFIRMED.
COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1. On September 13, 2011, in conjunction with their loan
application, the Wagners had the property appraised by Lee
M. Clagett, a Maryland-licensed appraiser, of O.T. Clagett
Realty, Inc., who valued the property at $600,000 by comparing the property to similar properties in the area.
2. Wife raises the following questions in her appeal:
1. Did the trial court err when it found
the trustee sale was proper under
Mar yland Rule 14-305 (although
Appellant showed trustee failed to
properly market and care for property
over the preceding 26 months)?
2. Did the trial court err when it failed to
remove the trustee after the Appellant
showed the trustee failed to properly
market and care for the property over
the preceding 26 months?
3. Did the trial court err when it set a
supersedeas bond of $200,000.00
based on the evidence presented?
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4.

Did the trial court err when it granted
intervention and leave to foreclose?
5. Did the trial court err when it failed to
issue a body attachment?
6. Did the trial court err when it granted
the Appellee’s Motion for Appropriate
Relief (and by implication denied
Appellant’s) without [a] hearing when
material facts were in dispute and a
hearing was requested?
3. Wife’s first notice of appeal was timely. Under Maryland
Rule 8-202(a), a “notice of appeal shall be filed within 30
days after entry of the judgment or order from which appeal
is taken.” Although her appeal was filed on January 3, 2012,
thirty-six days after the entry of the order ratifying the sale,
the thir ty-day appeal window didn’t begin running until
December 1, 2011 because Wife’s subsequent Rule 2-534
motion deprived the ratification of finality for purposes of
appeal until the circuit court resolved that motion as well. See
Med. Mut. Liab. Ins. Soc’y v. Davis, 365 Md. 477, 483 (2001)
(quoting Unnamed Att’y v. Att’y Griev. Comm’n, 303 Md. 473,
486 (1985)); Md. Rule 8-202(c). Wife’s January 3, 2012 filing
met the deadline because the thirtieth day (December 31,
2011) was a holiday and the next business day was January
3, 2012. (January 2nd was a state holiday because New
Year’s Day 2012 fell on Sunday.)
4. Ms. Sheldon conducted a market analysis upon her being
hired as the sales agent for the property, from which the
trustee settled upon a $650,000 asking price. The Wagners
also had the property appraised by a Maryland-based real
estate appraiser, Lee M. Clagett, who valued the property at
$600,000 by comparing the property to similar properties in
the area.
5. The Centralized Showing Service allowed the broker to
collect feedback from agents and prospective buyers who
viewed the house.
6. The record does not reveal whether Wife in fact posted the
bond.
7. Wife’s appeal from these orders was entered on January
30, 2012, thirteen days after these motions were entered
onto the docket.
8. The record does not reveal, nor are we able to hypothesize, the logic of the circuit cour t in permitting Bank of
America to foreclose upon the property so soon after ratifying
the sale of it, but we need only address Bank of America’s
intervention as the foreclosure is now in a separate proceeding not before this Court.
9. Rule 208 is the predecessor of current Maryland Rule 2214.
10. Unless specified otherwise, a voluntary dismissal is considered to be without prejudice. Md. Rule 2-506(c). Dismissal,
being without prejudice, is not a final disposition of the case
on the merits and does not bar another suit on the same
cause of action. Williams v. Snyder, 221 Md. 262, 266-67
(1959).
11. “In Maryland, the doctrine of res judicata precludes the
relitigation of a suit if (1) the parties in the present litigation
are the same or in privity with the parties to the earlier
action; (2) the claim in the current action is identical to the
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one determined in the prior adjudication; and (3) there was a
final judgment on the merits in the previous action.” Powell v.
Breslin, 430 Md. 52, 63-64 (2013) (emphasis added).
12. Husband’s motion is titled “Motion for Appropriate Relief,”
while Wife’s motion is titled “Answer to Motion for Appropriate
Relief and Motion Requesting Appropriate Relief.”
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The trial court acted within its discretion in granting
a Final Protective Order to appellant’s wife and mother-in-law based on evidence, which the court found
credible, that appellant pushed his wife and made
threats against her and her mother, which the motherin-law heard over the phone.
Following a hearing on May 4, 2012, the Circuit
C o u r t fo r P r i n c e G e o r g e ’s C o u n t y g r a n t e d
appellees’ 1 petition for a Final Protective Order
against Taurin D. Carraway, appellant; awarded sole
physical custody of two minor children to appellee,
Jennifer; and denied appellant’s petition for a Final
Protective Order against Jennifer. Appellant raises
fo u r i s s u e s, w h i c h we c o n s o l i d a t e a n d s l i g h t l y
rephrase as follows:
I. Did the circuit court err as a matter of law or abuse its discretion in
granting a Final Protective Order
on behalf of appellees?
II. Did the circuit court abuse its discretion in granting custody of the
par ties’ minor children to
appellee, Jennifer Carraway?
III. Did the circuit court err as a matter of law in denying appellant’s
petition for a Final Protective
Order?
For the reasons set forth below, we answer the questions in the negative. We shall, therefore, affirm the rulings of the circuit court.
FACTUAL AND PROCEDURAL BACKGROUND
Appellant and Jennifer were married on July 23,
2005. During the marriage, the couple had two chil-

UNREPORTED OPINIONS
Ed. note: Unreported opinions of the states courts of
appeal are neither precedent nor persuasive authority. Rule
8-114. Unofficial publication of an unreported opinion
does not alter the force of that rule. See Nicholson v.
Yamaha Motor Co., 80 Md. App. 695, 566 A.2d 135 (1989).
Headnotes are not from the courts but are added by the editors. Page numbers are from slip opinions.
dren, Sydney, born February 6, 2007, and Marc, born
April 29, 2011. Appellant and Jennifer have resided at
2607 Tree View Way in Fort Washington, Maryland
since November 2006. Tilghman is Jennifer’s mother
and appellant’s mother-in-law.
On April 20, 2012, Jennifer filed a Petition for
Protection from Domestic Violence in the Circuit Court
for Prince George’s County. On the same day, the circuit court conducted a hearing to determine whether to
issue a Temporary Protective Order against appellant.
At the hearing, Jennifer testified that, earlier that day,
she, Tilghman, and appellant were involved in an altercation in which appellant “pushed” her and became
“very, very verbally abusive and star ted cussing.”
Appellant told Jennifer and Tilghman that they “need to
be ready to die and [appellant]’s going to be ready to
die, so [they] need to be ready to die.” The circuit court
granted the Temporary Protective Order, and informed
Jennifer that she would have to return a week later to
petition the court for a Final Protective Order. On May
4, 2012,2 the circuit court held a hearing on the Final
Protective Order.3
(a) Jennifer’s Testimony
On the morning of April 20, 2012, at approximately 7:33 a.m., Tilghman arrived at the Carraway
home to watch Marc for the day. After Tilghman’s
arrival, Jennifer entered the family room and asked
appellant for money for their daughter’s school tuition,
but appellant ignored the request. Jennifer asked
appellant for his monetary contribution toward their
daughter’s tuition a second time. Appellant refused
and told her “little girl[,] take your a[ ] upstairs.”
Jennifer told appellant that speaking to her in such a
manner was unacceptable.
Jennifer testified that, in response, appellant stated, “f[ ] you, I don’t have time for your drama[.]”
According to Jennifer, appellant used his chest “in an
aggressive threatening manner,” and pushed her
against the kitchen wall, and repeatedly stated, “little
girl[,] take your a[ ] upstairs[.]” Jennifer testified that
appellant placed his hand on her shoulder during this
interaction and pushed her. Upon witnessing the altercation, Tilghman told appellant to stop and threatened
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to call the police. Jennifer testified that appellant stated, “[W]hat the f[ ] the police going to do, they ain’t
going to do s[ ]. Call the mother f[ ]ing police.”
Tilghman dialed 911, at which point Jennifer went
upstairs to her bedroom to retrieve her cars keys and
cell phone. Jennifer called her father and informed him
that “[appellant] is out of control, he’s explosive, he’s
yelling at me and . . . [Tilghman].”
After speaking with her father, Jennifer went outside, and positioned her vehicle at the end of the
driveway, behind appellant’s vehicle. Jennifer reentered the house, and observed appellant accusing
Tilghman of being “a god d[ ] liar[,]” and stating that
she needed “to stay the f[ ] out of his business.”
Jennifer testified that appellant grabbed a cordless phone and walked outside. Jennifer testified that
appellant returned to the kitchen, and attempted to
“attack” her. According to Jennifer, appellant swung his
arms at her face, but did not make contact because
Tilghman positioned herself between the two. Tilghman
instr ucted Jennifer to leave the kitchen and “go
upstairs[.]” From the upstairs foyer area, Jennifer
observed appellant on the front lawn. According to
Jennifer, appellant screamed, “I’m ready to die. I’m
going to die for mine, you all b[ ]es going to die, [it]’s
going down. You all have taken on more than you can
handle, I’m going to show you, you all b[ ]es going to
die.” Upon the arrival of law enforcement officers,
Jennifer went back downstairs. She informed the officer that she was not physically injured but that appellant had threatened to kill her and Tilghman. The officer recommended that Jennifer obtain a protective
order.
Jennifer testified that the April 20, 2012, incident
was not the first occurrence of abuse between her and
appellant. According to Jennifer, appellant had been
verbally abusive in the past, and pushed her on one
other occasion in December 2011. Jennifer testified
that she is “terrified” of appellant.
(b) Tilghman’s Testimony
T i l g h m a n , w h o was also seeking a Fi n a l
Protective Order against appellant, testified that on the
morning of April 20, 2012, she observed, and was
involved in, an altercation between appellant and
Jennifer. Tilghman observed Jennifer request payment
for their daughter’s school tuition from appellant. After
a verbal exchange between Jennifer and appellant,
Tilghman saw appellant “push[ ] [Jennifer] up against
the wall” with his hands on her shoulders.
In response, Tilghman “jumped up[,]” told appellant to stop, and called 911. Tilghman informed the 911
operator that she had witnessed an act of domestic
violence and, although no one had been physically
injured, she requested the assistance of law enforce-
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ment to prevent potential harm. According to Tilghman,
after her conversation with the 911 operator ended,
appellant “got in [her] face and [ ] said you in my f[ ]ing
business, stay out of my f[ ]ing business.” After this
interaction, Tilghman called the police again because
she feared for her safety, and the safety of her daughter.
Afte r ca l l i n g 9 1 1 a se co n d ti me, Ti l ghm an
observed appellant “following [Jennifer] around[.]”
According to Tilghman, appellant repeatedly told
Jennifer to “take [her] a[ ] upstairs little girl, take her
a[ ] upstairs little girl.” Tilghman instructed Jennifer to
go upstairs, which she did. After Jennifer went
upstairs, appellant grabbed a cordless phone, walked
outside, and placed a phone call. Tilghman testified
that she overheard appellant’s phone conversation
over another phone in the house. According to
Tilghman, during appellant’s phone conversation he
stated, “I’m going to die for mine, are they ready to die,
are they ready to die, it’s going down, it’s going down
now.” Law enforcement officers arrived at the house
and spoke with Tilghman. They informed Tilghman that
they do not respond to domestic disputes, unless the
dispute is physical, and they recommended that both
Tilghman and Jennifer file for a protective order.
(c) Appellant’s Testimony
In support of a petition for a Final Protective
Order against Jennifer, appellant testified that, on the
morning of April 20, 2012, Jennifer asked him for his
portion of the payment for their daughter’s school
tuition. According to appellant, he ignored her initial
request but, after Jennifer requested the payment a
second time, he informed her that he did not have his
checkbook. Appellant testified that Jennifer’s second
request was a “loud performance[,]” and he clapped
his hands and stated that Jennifer was “always showing off in front of [her] mother.” According to appellant,
he and Jennifer “had words.”
Appellant testified that Jennifer walked out of the
kitchen and up the stairs. Appellant followed her, and
stood at the foot of the stairs. According to appellant,
Tilghman walked up the stairs between appellant and
Jennifer, at which point Jennifer “attacked” him by
reaching for his neck and swinging her arms. After the
altercation, Jennifer walked upstairs and Tilghman
called 911 to report a domestic dispute.
After Tilghman called 911, appellant instructed
his daughter to leave with him. According to appellant,
Jennifer “flew back down the steps,” and left the house
through the garage with her and Tilghman’s car keys.
Appellant entered the garage with his daughter, and
observed that Jennifer’s vehicle and Tilghman’s vehicle
were positioned in front of the garage so as to prevent
appellant’s vehicle from leaving. Appellant reentered
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the house with his daughter, and observed Tilghman
call 911 for second time.
With respect to the initial altercation with
Jennifer, appellant testified that he never pushed
Jennifer, and that “none of [his] person touched her at
all.” As to the December 2011 incident in which
Jennifer accused appellant of pushing her, appellant
testified that he pushed Jennifer after she charged at
him and scratched his face and neck.
According to appellant, he petitioned the circuit
court for a Final Protective Order because the events of
April 20, 2012, made him aware that Jennifer and
Tilghman “would go to no limits to get [him] to do harm
as far as this custody case is concerned.” In his petition
for a Final Protective Order, appellant sought relief on
behalf of his two children. According to appellant, he
requested relief for the children because he believed that
Jennifer’s use of Zoloft, a medication used to treat
depression, made her emotionally unfit to have physical
custody of the children on a regular basis.
(d) The Circuit Court’s Findings
After hearing argument of counsel for appellant
and Jennifer, the circuit court made the following findings:
The Cour t has now had an
opportunity to hear testimony of the
witnesses. The Court, on the petition
of Angela Tilghman, the Court does
believe that Ms. Angela Tilghman has
established by clear and convincing
evidence that she was placed in fear
of immediate serious bodily harm by
[appellant] in this case. I believe
[Tilghman]’s testimony regarding the
fact that [appellant] said that he was
going to kill [Tilghman and Jennifer]. I
believe the whole manner in which the
incident occurred placed [Tilghman] in
fear of serious bodily harm. And I’m
going to order [appellant] shall not
abuse or threaten to abuse her; not
contact her; [appellant]’s not to enter
her residence.
***
As to [appellant]’s petition for
final protective order against his wife,
Jennifer Carraway, the Court does not
believe that [appellant] has met his
burden of establishing by clear and
convincing evidence that [Jennifer]
assaulted him or placed [him] in fear
of serious bodily harm. And so [appellant’s] petition will be denied.

As to Ms. Jennifer[ ] Carraway’s
petition against [appellant], I do
believe that there’s clear and convincing evidence that [appellant] placed
her in fear of serious bodily harm. I do
believe that he pushed her against the
wall. It may not have been a grave
assault, but I do believe [appellant]
did that and that [appellant] was the
one who put physical contact into
motion. I’m going to order that [appellant] shall not abuse or threaten to
abuse [Jennifer]. [Appellant] shall not
contact [Jennifer]. [Appellant]’s to not
enter [Jennifer’s] residence wherever
that is located. [Appellant]’s to stay
away f r o m [ J e n n i fe r ’s ] p l a c e o f
employment.
I’m going to order that custody
of the two minor children is going to
be granted to [Jennifer]. I’m awarding
that because I believe that [Jennifer]
is a fit and proper person. I would
h ave awa rd e d j o i n t cu sto d y, but
[appellant and Jennifer] can’t communicate. And in order for me to grant
joint custody, [appellant and Jennifer]
have to be able to communicate in the
best interest of the child. The fact that
[appellant] would come into the courtroom today and say that [Jennifer] has
a mental illness or that [Jennifer] is
unable to care for the child[ren]
because [Jennifer]’s taking Zoloft as
prescribed by a counselor or whoever,
means that [appellant and Jennifer]
can’t communicate and do what’s in
the best interest. Because [appellant
and Jennifer] don’t, or at least [appellant] doesn’t, [appellant]’s not of the
mind that [Jennifer] is even of sound
mind. So I’m going to order that
[Jennifer] shall have custody, I’m
going to order that the children will
have visitation with [appellant] every
other weekend, at least until the
school semester is over[.]
On May 4, 2012, consistent with the oral ruling,
the circuit court issued a written Final Protective Order
on behalf of Jennifer and against appellant. In the written Final Protective Order, the circuit court stated that
“there [was] clear and convincing evidence to believe
that [appellant] committed” the abuse of “[a]ssault in
any degree” against Jennifer. On May 18, 2012, in
response to appellant’s Motion to Revise Final
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Protective Order, the circuit court issued a Revised
Final Protective Order granting appellant temporary
use and possession of the marital home.
STANDARD OF REVIEW
On review, this Court “will not set side the judgment of the trial court on the evidence unless clearly
erroneous[.]” Md. R. 8-131(c). We give due regard to
the credibility determination of the trial judge, who had
“‘the opportunity to gauge and observe the witnesses’
behavior and testimony during the trial.’” Md. R. 8131(c); Barton v. Hirshberg, 137 Md. App. 1, 21 (2001)
(citation omitted).
DISCUSSION
I.
Appellant contends that the circuit court erred in
granting a Final Protective Order on behalf of Jennifer
and Tilghman because their testimony during the Final
Protective Order hearing was insufficient to establish
abuse by clear and convincing evidence. Appellant
argues that Jennifer’s testimony was insufficient to
establish abuse through assault, as her testimony
failed to establish the occurrence of an assault by
clear and convincing evidence. Appellant maintains
that the circuit cour t’s finding as to Jennifer and
Tilghman’s fear of imminent serious bodily harm was
erroneous because the fear was unreasonable under
the circumstances.
Appellees respond that the testimony at the hearing, by clear and convincing evidence, established
abuse and that Jennifer and Tilghman feared imminent
serious bodily harm.
Section 4-506(c) of the Family Law Article (“F.L.”)
of the Maryland Code establishes when and how a
trial court may issue a final protective order. It states,
in pertinent part:
(c) Issuance. —
(1) If the respondent appears before
the court at a protective order hearing
or has been served with an interim or
temporar y protective order, or the
court otherwise has personal jurisdiction over the respondent, the judge:
(i) may proceed with the
final protective order hearing; and
(ii) if the judge finds by
clear and convincing evid e n c e t hat t he alleged
abuse has occurred, or if
the respondent consents to
the entr y of a protective
order, the judge may grant
a final protective order to
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protect any person eligible
for relief from abuse.
(2) A final protective order may be
issued only to a person who has filed
a petition under § 4-504 of this subtitle.
The term “abuse,” as applied under the Family
Law Article, is defined under F.L. § 4-501(b). It states,
in pertinent part:
(b) Abuse. —
(1) “Abuse” means any of the following acts:
(i) an act that causes serious bodily harm;
(ii) an act that places a
person eligible for relief in
fear of imminent serious
bodily harm; [or]
(iii) assault in any degree[.]
Section 3-201(b) of the Criminal Law Ar ticle
(“C.L.”) of the Maryland Code defines assault as a
crime encompassing “assault, battery, and assault and
battery, which retain their judicially determined meanings.” In Katsenelenbogen v. Katsenelenbogen, 365
Md. 122, 138-39 (2001), the Court of Appeals clarified
that, in making a finding of abuse based upon an act
that placed an individual in fear of imminent serious
bodily harm, the fear experienced by the individual
must be reasonable. The Court held that the proper
reasonableness standard “is an individualized objective one–one that looks at the situation in the light of
the circumstances as would be perceived by a reasonable person in the [victim]’s position[.]” Id. at 138.
In Katsenelenbogen, id. at 127, the trial court
granted the victim’s petition for a final protective order
against her husband after finding that the husband
committed an act of abuse that placed the victim in
fear of imminent serious bodily harm. The trial court
based its finding on testimony provided by the victim,
in which she alleged that her husband “shoved” her. Id.
In discussing the trial cour t’s ruling, the Cour t of
Appeals stated:4
The [tr ial] cour t recognized that
assault in any degree was included as
an act of abuse but omitted to consider the battery aspect of civil and criminal assault and viewed assault only in
terms of the imminent threat of harm
variety. Its discussion of assault was
solely in the context of whether the
apprehension of immediate battery
must be reasonable. For purposes of
the crime of second degree assault,
the term “assault” is defined in § [3-
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201(b) of Criminal Law Ar ticle] as
meaning “the offenses of assault, battery , and assault and battery, which
terms retain their judicially determined
meanings.” (Emphasis added). A battery is essentially an offensive, nonconsensual touching-the “unlawful
application of force to the person of
another.” Snowden v. State, 321 Md.
612, 617, 583 A.2d 1056, 1059
(1991). It occurs when, coupled with
the touching or bodily contact, “one
intends a harmful or offensive contact
with another without that person’s
consent.” Nelson v. Carroll, 355 Md.
593, 600, 735 A.2d 1096, 1099
(1999).
Id. at 131 n.1.
Returning to the case at hand, we perceive no
merit in appellant’s contention that the circuit court
erred in granting a Final Protective Order on behalf of
Jennifer and Tilghman. We begin by noting that the circuit court’s grant of relief to Jennifer and Tilghman was
based on findings of separate acts as to each. With
regard to Jennifer, in ruling from the bench, the circuit
court concluded that there was clear and convincing
evidence that appellant assaulted Jennifer and placed
her in fear of ser ious bodily har m. In the Final
Protective Order, the circuit court found that there was
clear and convincing evidence that appellant committed the abuse of “[a]ssault in any degree” against
Jennifer.5
At the May 4, 2012, hearing, Jennifer testified
that appellant “pushed [her] up against the kitchen
wall” using his chest “in an aggressive threatening
manner.” According to Jennifer, appellant placed his
hand on her shoulder during this interaction and
pushed her. Tilghman observed the physical contact
and testified, consistently, that “[appellant] pushed
[Jennifer] up against the wall” using his hands on her
shoulders.
C.L. § 3-201(b) defines assault as crime that
includes “assault, battery, and assault and battery,
which retain their judicially determined meanings.” In
Katsenelenbogen, 365 Md. at 131 n.1, the Court of
Appeals recognized that, in the context of domestic
violence, the abuse of “assault in any degree” includes
the battery aspect of civil and criminal assault. A battery is, essentially, “an offensive, non-consensual
touching” and occurs when, “coupled with the touching
or bodily contact, ‘one intends a harmful or offensive
contact with another without that person’s consent.’” Id.
In this case, both Jennifer and Tilghman testified
that appellant engaged in the intentional non-consensual, offensive touching of Jennifer. Such contact falls

within the common law definition of battery, which is
included within the statutorily prescribed definition of
assault. See C.L. § 3-201(b). Although appellant
denies that he physically touched Jennifer during the
altercation, the circuit court determined Jennifer and
Tilghman to be credible witnesses. On review, we give
due regard to the credibility determination of the trial
judge, who had “‘the opportunity to gauge and observe
the witnesses’ behavior and testimony during the trial.’”
Md. R. 8-131(c); Barton, 137 Md. App. at 21 (citation
omitted).
The circuit court granted Tilghman’s petition for a
Final Protective Order against appellant based on a
finding that appellant abused Tilghman by placing her
in fear of imminent serious bodily harm. During the
May 4, 2012, hearing, Jennifer testified that appellant
screamed, “I’m ready to die. I’m going to die for mine,
you all b[ ]es going to die, [it]’s going down. You all
have taken on more than you can handle, I’m going to
show you, you all b[ ]es going to die.” Tilghman testified that she heard appellant state, “I’m going to die for
mine, are they ready to die, are they ready to die, it’s
going down, it’s going down now.”6
In Katsenelenbogen, 365 Md. at 138, the Court
of Appeals held that the fear experienced by an individual seeking relief must be reasonable. According to
the Court, the appropriate reasonableness standard “is
an individualized objective one — one that looks at the
situation in the light of the circumstances as would be
perceived by a reasonable person in the [victim]’s position[.]” Id. at 138. We conclude that Tilghman and
Jennifer’s testimony established, by clear and convincing evidence, that appellant placed Tilghman in fear of
imminent serious bodily harm, and that this fear was
reasonable under the circumstances. Appellant stated
that he was “ready to die” and asked “are they ready to
die[.]” The statements were unambiguous and clearly
referred to Jennifer and Tilghman. Appellant made the
statement after he engaged in a verbal and physical
altercation with Jennifer, in which Tilghman attempted
to inter vene on her daughter’s behalf. Although
Tilghman overheard appellant’s remarks while appellant was speaking on the telephone, that he was not
speaking directly to Tilghman does not render her fear
unreasonable. Given these circumstances, we discern
no error in the circuit court’s findings.
II.
Appellant contends that the circuit court abused
its discretion in granting sole custody of the minor children to Jennifer. Appellant argues that: (1) the record
contained no factual basis for the circuit court to find
that he was not a fit or proper parent to have joint custody of the minor children; (2) the circuit court improperly based its custody determination on his testimony
regarding Jennifer’s use of Zoloft; and (3) he and
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Jennifer had a pre-existing temporary agreement
regarding custody and visitation and the court erred in
ignoring the agreement.
Appellees respond that the circuit court found
that a Final Protective Order was warranted and, pursuant to F.L. § 4-506(d), properly awarded temporary
custody to Jennifer.
F.L. § 4-506(d) permits a trial court to award temporary custody of a minor child or children, and establish temporary visitation schedule, to a party or parties
seeking relief through a final protective order. The
statute states, in pertinent part:
(d) Contents. — The final protective
order may include any or all of the following relief:
...
(7) award temporar y custody of a
minor child of the respondent and a
person eligible for relief;
(8) establish temporary visitation with
a minor child of the respondent and a
person eligible for relief on a basis
which gives primary consideration to
the welfare of the minor child and the
safety of any other person eligible for
relief. If the court finds that the safety
of a person eligible for relief will be
jeopardized by unsupervised or unrestricted visitation, the court shall condition or restrict visitation as to time,
place, duration, or super vision, or
deny visitation entirely, as needed to
guard the safety of any person eligible
for relief[.]
In Kaufman v. Motley, 119 Md. App. 623, 629-30
(1998), this Court affirmed the trial court’s grant of
temporary custody of an unmarried couple’s children
to the mother, as par t of a final protective order
against the father. We determined that the custody
order was permitted under F.L. § 4-506(d), and did not
constitute an improper modification of a pre-existing
custody agreement. Id. We held that, given the temporary nature of a custody determination based on a final
protective order, the trial court was not required to
make an express finding that there had been a “material change of circumstances and that the modification
of the custody arrangement [was] in the best interest
of the child.” Id. at 629.
In Katsenelenbogen, 365 Md. at 136-37, the
Cour t of Appeals held that once a trial cour t has
made a finding of abuse and determined that a protective order is required to protect the petitioner and
other parties entitled to relief, it should fashion an
appropriate remedy as authorized under the statute.
The Court emphasized that, if the trial court deter-
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mines a specific, permitted relief to be appropriate,
“it should not hesitate to order that relief, along with
a ny a n c i l l a r y r e l i e f p r ov i d e d fo r i n t h e s t a t u t e,
regardless of any potential impact on future litigation.” Id. at 137.
In this case, appellant’s contention that the circuit
court abused its discretion in granting Jennifer temporary custody of the minor children is unpersuasive. F.L.
§ 4- 506(d)(7) permits a trial court to award temporary
custody of the minor children to an individual entitled
to relief under the statute. In Kaufman, 119 Md. App. at
629, this Court determined that a custody determination made pursuant to F.L. § 4-506(d) was a separate
and independent modality through which a trial court
may establish temporary custody. We held that despite
the presence of a pre-existing custody agreement, the
trial court was not required to follow the general rule
requiring an express finding that there had been a
material change of circumstances, prior to modifying a
custody agreement. Id. at 629-30. This Court concluded that “[s]ection 4-506 itself establishes the statutory
justification that needs to be shown[,]” which was satisfied by the trial judge’s “express findings of fact
explaining her reasons for modifying the custody[.]” Id.
Here, the circuit court concluded that appellant
and Jennifer were unable to communicate in a manner
that would permit joint custody. In reaching its conclusion, the circuit court observed that appellant “[came]
into the courtroom today and [said] that [Jennifer] has
a mental illness[.]” The circuit court determined that
appellant’s testimony accusing Jennifer of having a
mental illness, and questioning her ability to care for
the minor children based on her use of prescription
medication demonstrated that the nature of their relationship is that they are unable to effectively communicate. In reaching the custody determination, the circuit
court also found Jennifer to be a fit and proper parent.
Under the circumstances, we are not convinced that
the circuit court abused its discretion.7
III.
Appellant contends that the circuit court erred as
a matter of law in denying his petition for a Final
Protective Order. Appellant argues that Jennifer did not
deny the allegation that she grabbed his neck and
swung her arms at him during the altercation on April
20, 2012.
Appellees respond that any alleged error on
behalf on the circuit court in denying appellant’s petition for a Final Protective Order is not preserved for
appellate review because appellant did not note an
appeal pertaining to his Final Protective Order petition.
Appellees contend that, to the extent preserved, the
circuit court did not abuse its discretion in denying
appellant’s petition for a Final Protective Order as
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appellant’s uncorroborated testimony did not establish
abuse by clear and convincing evidence.
Maryland Rule 8-201 details the procedure by
which a party may secure a review of a final judgment
in this Court. The Rule states, in pertinent part:
(a) By notice of appeal. Except as provided in Rule 8-204, the only method
of securing review by the Cour t of
Special Appeals is by the filing of a
notice of appeal within the time prescribed in Rule 8-202. The notice shall
be filed with the clerk of the lower
court or, in an appeal from an order or
judgment of an Orphans’ Court, with
the register of wills. The clerk or register shall enter the notice on the docket.
Under Maryland Rule 8-202(a), the notice of appeal to
this Court “shall be filed within 30 days after entry of
the judgment or order from which the appeal is taken.”
We, along with the Court of Appeals, have consistently held that non-compliance with the requirements of Maryland Rule 8-202(a) constitutes a jurisdictionally fatal defect. See Ruby v. State, 353 Md.
100, 113 (1999) (“Failure of an aggrieved party to so
file terminates its right of appeal and the appellate
court acquires no jurisdiction to hear that matter.”
(Citation omitted)); Nationwide Mut. Ins. Co. v.
Regency Furniture, Inc., 183 Md. App. 710, 740 n.16
(2009) (“[F]ailure to file a notice of appeal within the
30-day deadline of Rule 8-202(a) is a jurisdictional
defect.” (Citation omitted)).
Returning to the case at hand, we conclude that
appellant’s claim of error on behalf of the circuit court
in its denial of his petition for a Final Protective Order
against Jennifer is not before this Court on appeal. The
circuit court hearing held on May 4, 2012 concerned
three separate petitions for Final Protective Orders.
Jennifer and Tilghman petitioned the circuit court for
Final Protective Orders against appellant–in case
numbers CADV 12-13717 and CADV 12-13720,
respectively–and appellant petitioned the circuit court
for a Final Protective Order against Jennifer, in case
number CADV 12-13736. On May 31, 2012, appellant
timely filed a Notice to Appeal to this Court in the
action of “Case No. CADV12- 13717.” As noted above,
case number CADV 12-13717 involved Jennifer’s petition for a Final Protective Order against appellant.
There is no indication in the record that appellant filed
a Notice of Appeal as to case number CADV 1213736, in which the circuit court denied his petition for
a Final Protective Order against Jennifer, within the
required thir ty days. We conclude, therefore, that
appellant failed to file an appeal from the order
entered in case number CADV 12-13736, and this

Court lacks the jurisdiction to consider an appeal arising from the circuit court’s denial of his petition for a
Final Protective Order.
JUDGMENT OF THE CIRCUIT COURT
FOR PRINCE GEORGE’S COUNTY
AFFIRMED. COSTS TO BE PAID BY
APPELLANT.

FOOTNOTES
1. There are two appellees in this case, Jennifer T. Carraway
and her mother, Angela Tilghman. Jennifer Carraway is the
wife of appellant and the two share the surname. For clarity,
we shall refer to Jennifer Carraway as “Jennifer,” and Angela
Tilghman as “Tilghman.”
2. The record indicates that, although originally scheduled for
April 27, 2012, the hearing for the issuance of a final protective order was postponed because appellant was served with
blank temporary protective orders.
3. According to the record and the briefs submitted by the
parties, both appellant and Tilghman filed petitions for protection from domestic violence on April 20, 2012. Transcripts of
those proceedings were not provided to this Court.
4. The Court of Appeals cited Article 27, § 12A as the relevant section of the Maryland Code. Katsenelenbogen, 365
Md. at 131. The definition of the term “assault” has since
been recodified at C.L. § 3-201 without substantive change.
See C.L. § 3-201.
5. In making the finding of abuse as to Jennifer, the circuit
court clearly found abuse in the form of “[a]ssault in any
degree.” Accordingly, appellant’s argument that the evidence
was insufficient to support a finding of abuse based on fear
of imminent serious bodily harm, and that the fear experienced by Jennifer was unreasonable, is not dispositive.
6. Appellant asserts that Tilghman derived knowledge of his
statement by illegally eavesdropping on his phone conversation. See Md. Code Ann., Cts. & Jud. Proc. § 10-402. At the
May 4, 2012 hearing, appellant failed to object to the admittance of Tilghman’s testimony regarding statements he made
during the phone conversation. Therefore, the issue is not
preserved for appellate review. See Davis v. State, 207 Md.
App. 298, 315 (2012) (“[U]nless the record reveals an objection by trial counsel to the admission of a particular piece of
evidence, the issue is not preserved for appellate review.”).
7. Appellant contends that the circuit court abused its discretion in
failing to consider an April 27, 2012, temporary custody and visitation agreement made between him and Jennifer. According to
appellant, the court erred by not keeping the agreement in place,
and ignoring the agreement as evidence of the parties’ ability to
communicate and make joint decisions regarding the minor children. We note that, other than its inclusion in appellant’s record
extract, the April 27, 2012, agreement is absent from the record,
and receives no mention in the hearing transcript. Assuming the
circuit court had knowledge of the April 27, 2012, agreement,
Kaufman, 119 Md. App. at 629-30, clearly demonstrates that custody determinations under F.L. § 4-506(d) may be made independent of pre-existing custody agreements.
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CINA: dismissal of petition: DSS standing to
challenge

In Re: Kristin M.
No. 1504, September Term, 2012
Argued Before: Meredith, Matricciani, Kenney, James A.
III (Ret’d, Specially Assigned), JJ.
Opinion by Matricciani, J.
Filed: April 17, 2013. Unreported.
The trial court did not err when it dismissed the
Baltimore City Department of Social Services’ CINA
petition upon finding that the child’s grandmother
would provide “a safe and appropriate place” for her,
and awarding custody and limited guardianship to the
grandmother; nor would the DSS have standing to
challenge any putative custody or guardianship determination in the case.
On April 24, 2012, the Baltimore City Department of
Social Services (“the Department”) petitioned the Circuit
Court for Baltimore City to declare Kristin M. a child in
need of assistance (“CINA”) under Maryland Code (2006),
§ 3-801(f)-(g) of the Courts and Judicial Proceedings
Article (“CJ”), and to place her in shelter care under CJ §
3-815.1 At a hearing on the same day, the court approved
shelter care placement with Kristin’s maternal grandfather.
On July 24, 2012, the juvenile master recommended that the facts in the CINA petition be sustained
and that the circuit court award temporary custody to
Kristin’s maternal grandmother, a resident of Delaware.
The circuit court heard the petition on August 13, 2012,
found that Kristin was not a CINA, and entered an
order granting custody and limited guardianship to
Kristin’s maternal grandmother. The Department filed a
timely notice of appeal on September 5, 2012, bringing
the present matter before us.
QUESTIONS PRESENTED
The Department’s brief presents one question for
our review, which we have divided and rephrased in
order to comport with our discussion:
I. Did the circuit court err when it
dismissed the Department’s CINA
petition?
II. Did the circuit court err when it
gra n t e d c u s t o d y a n d l i m i t e d
guardianship to the child’s maternal grandmother?

For the reasons that follow, we answer no to
question one and we do not reach the merits of question two. We therefore affirm the judgment of the
Circuit Court for Baltimore City.
BACKGROUND
Kristin’s mother, Lisa T.,2 suffers from untreated
bipolar disorder and has a history of leaving Kristin
with various family and friends for extended periods,
without their full consent and without otherwise planning or providing for her daughter’s long-term care and
custody. Prior to the Department becoming involved in
the case, Lisa and Kristin were living with Lisa’s father,
Myles T. Approximately three weeks before the CINA
petition was filed, Lisa abandoned Kristin with Myles,
who contacted the Department for assistance. Kristin
was fifteen years old at the time.
On April 24, 2012, the Department filed a CINA
petition on the grounds that Kristin’s mother had
neglected her and, although her grandfather was willing and able to provide care, he had “no legal authority
to ensure that the respondent’s medical, dental, educational, and financial needs are met in a timely manner.” On July 24, 2012, the juvenile master recommended that Kristin be declared in need of assistance
and that the circuit court approve shelter care with her
grandmother, in Delaware. The master also recommended — contrary to the Department’s petition —
that the court grant Kristin’s grandmother legal authority to consent to medical treatment on her behalf, as
well as to make travel and education decisions for her.
The Department then requested approval for an expedited home placement study under CJ § 3-816 and the
Interstate Compact on the Placement of Children
(“ICPC”), Maryland Code (1984, 2006 Repl. Vol., 2011
Suppl.), § 5-601 to 5-611 of the Family Law Article
(“FL”). The juvenile master recommended the expedited study on August 7, 2012.
The circuit court convened a hearing on August
13, 2012, where Lisa T. appeared for the first time in
the proceedings. Also present were Kristin, her attorney, her grandfather and grandmother, and counsel for
the Department. The facts presented at the hearing
were undisputed. Since the last hearing, Kristin had
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been residing with her grandmother and did not
require state assistance. Additionally, Kristin’s mother
agreed that the court should grant physical custody
and limited guardianship to Kristin’s grandmother,
mainly so that she could enroll Kristin in her local public school, which was to start in a matter of days.3 The
Department, however, maintained its position that
Kristin was a child in need of assistance and that the
court could not award custody or limited guardianship
to her grandmother without first giving the Department
time to complete a home study pursuant to CJ § 3819.2(f)(1)(iii) and CJ § 3-816.
The circuit court noted that the evidence before it
supported the undivided opinion of Kristin’s family that
her grandmother would provide “a safe and appropriate place for Kristin to be,” and that the matter of
Kristin’s schooling required immediate attention. The
court thus found that Kristin was not a child in need of
assistance, dismissed the Department’s CINA petition,
and granted custody and limited guardianship to
Kristin’s grandmother. The Department filed this timely
appeal on September 5, 2012.
DISCUSSION
The Department correctly argues that the court
must consider a suitability study before awarding custody or guardianship under the CINA subtitle.4 CJ § 3819.2(f)(1)(iii). That requirement, however, is premised
on the award being made pursuant to a CINA declaration that follows from two necessary findings: 1) abuse,
neglect, developmental disability, or mental disorder;
and 2) that “[t]he child’s parents, guardian, or custodian are unable or unwilling to give proper care and
attention to the child and the child’s needs.” CJ § 3801(f).
The Depar tment first argues that the circuit
court’s finding was clearly erroneous because Lisa
T. “had engaged in a pattern of neglecting Kristin by
leaving her with various caregivers without making
necessar y arrangements for her care.” Although
true, her past or present neglect is only half of the
CINA inquiry under CJ § 3-802(f), and as the court
rightly found, it was not the case that Kristin’s “parents, guardian, or custodian are unable or unwilling
to give proper care and attention to the child and the
child’s needs.” Rather, all par ties — including
Kristin and her independent counsel — agreed that
Kristin’s grandmother would provide her adequate
care and attention. It is therefore difficult to perceive
what, if any, ongoing interest the Department had in
the proceedings, which brings us to our second
point.
The Department also argues that even if the court
rightfully dismissed the CINA petition, it lacked authority to grant custody and guardianship to Kristin’s grand-
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mother. This argument, however, has two major flaws.
First, assuming that the Department could somehow
act as a non-parent seeking custody or guardianship,
its argument suffers from an inherent contradiction: if
by dismissing the CINA petition the Court lost the
authority to grant custody and guardianship to Kristin’s
grandmother, then it also lost the authority to grant custody or guardianship according to the Department’s
recommendations. See CJ § 3-804, 3-804(a) (“The
court has jurisdiction under this subtitle only if the
alleged CINA or child in a voluntary placement is under
the age of 18 years when the petition is filed.”).
We need not, however, examine the circuit
court’s authority in this case, for the Department lacks
sta n d i n g to ch a l l e n g e a ny p u ta ti ve cu sto dy or
guardianship determination.5 We know of no avenues
other than a CINA petition by which the Department
can petition the court to award adoption, custody, or
guardianship. See, e.g., In re Kirchner , 649 N.E.2d
324, 334 (Ill. 1995) (nonparent only has standing to
petition for custody of child if parent voluntarily and
indefinitely relinquished custody, or upon a finding of
unfitness), cited in McDermott v. Dougherty, 385 Md.
320, 376-77 (2005). With its CINA petition dismissed,
the Department lacked authority to petition for — or
otherwise affect — Kristin’s custody and guardianship.
If there is some flaw in the trial court’s order awarding
custody and guardianship, it is a matter for Kristin, her
family, or some other interested party to resolve.6
In the present case, the circuit court was faced
with an urgent need to resolve Kristin’s living arrangement and did its best to achieve the original purpose of
the Department’s CINA petition, which was to make “a
timely, permanent placement for the child consistent
with the child’s best interests.” 7 CJ § 3-802(a)(7).
Having found that Kristin’s grandmother could provide
a safe environment for her, the court took what it
believed to be necessary action to secure Kristin’s
education and general well-being. With her no longer
in need of assistance, the Depar tment was not
aggrieved by the circuit court’s custody or guardianship decisions and it lacks standing to challenge the
court’s order. We therefore shall not disturb the judgment of the circuit court.
JUDGMENT AFFIRMED. COSTS TO
BE PAID BY THE BALTIMORE CITY
DEPARTMENT OF SOCIAL SERVICES.

FOOTNOTES
1. “‘Shelter care’ means a temporary placement of a child
outside of the home at any time before disposition.” CJ § 3801(y).
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2. Kristin’s father is deceased, and his family does not appear
to have been involved in her recent care or custody.
3. According to Kristin’s counsel, she needed more than a
shelter care order to attend public school in her grandmother’s place of residence.
4. Before granting custody or guardianship in a CINA case,
the court must consider “[a] report by a local department or a
licensed child placement agency, completed in compliance
with regulations adopted by the Depar tment of Human
Resources, on the suitability of the individual to be the
guardian of the child.” CJ § 3-819.2(f)(1)(iii).
5. None of the parties have challenged the department’s
standing, but we may address this issue if it provides alternative grounds to affirm the trial court’s judgment. Joseph H.
Munson Co. v. Secretary of State , 294 Md. 160, 167-68
(1982).
6. The Department also argues that the court’s CINA finding
was clearly erroneous because placement with Kristin’s
grandmother “was not a plan that Ms. T had affirmatively
arranged” and that it was only “a plan to which she apparently acquiesced after failing to attend several CINA hearings
regarding Kristin.” While consent is relevant to consensual
adoption or guardianship of a CINA, see FL §§ 5-302, 5-321,
the court terminated that process before awarding custody
and guardianship.
7. As noted, above, the start of school was imminent and
Kristin’s grandmother needed a formal guardianship order to
enroll her in the tenth grade.
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No. 1252, September Term, 2012
Argued Before: Zarnoch, Nazarian, Salmon, James P.
(Ret’d, Specially Assigned), JJ.
Opinion by Zarnoch, J.
Filed: April 18, 2013. Unreported.
In a CINA proceeding, it was not an abuse of discretion for the trial court to find it was in the best interest
of the children to change their permanency plan from
reunification with their mother to custody and
guardianship in their grandmother.
On September 13, 2011, Kyias J. and Siannah C.
we r e d e c l a r e d C h i l d r e n i n N e e d o f A s s i s t a n c e
(“CINA”)1 by the Circuit Court for Montgomery County,
sitting as the juvenile court, and placed in the care of
their paternal grandmother, Virginia C. Following two
days of permanency plan review hearings on July 5
and August 1, 2012, the court ordered that the children’s permanency plan be changed from reunification
to custody and guardianship with Virginia C. Appellant,
Billeena J., the children’s mother, appeals from the circuit court’s ruling.2
Appellant presents for our review a single question, which we have slightly rephrased:3
Did the court err by changing the children’s permanency plan from reunification to custody and guardianship?
For the reasons that follow, we respond in the
negative and affirm the judgment of the circuit court.
FACTS AND PROCEEDINGS
On July 14, 2011, the Montgomer y County
Depar tment of Health and Human Ser vices (“the
Department”) reported that Kyias and Siannah were
being neglected. The children were living in a shelter
with Billeena when she had to leave “due to chronic
lack of supervision and poor hygiene maintenance of
the children.” Shelter staff observed Kyias and Siannah
unsupervised and noted a particular incident where
Kyias “slipp[ed] on juice that he spilled and [hit] his
head on the floor while unaccompanied in the cafeteria.” The staff reported other times when the children
were wandering unsupervised while clad only in

UNREPORTED OPINIONS
Ed. note: Unreported opinions of the states courts of
appeal are neither precedent nor persuasive authority. Rule
8-114. Unofficial publication of an unreported opinion
does not alter the force of that rule. See Nicholson v.
Yamaha Motor Co., 80 Md. App. 695, 566 A.2d 135 (1989).
Headnotes are not from the courts but are added by the editors. Page numbers are from slip opinions.
t- shirts and diapers full to the point of sagging. It
was further noted that appellant violated the shelter’s
policies related to curfew, required urinalysis, and
bringing men into the facility.
The Department’s investigation revealed that
Billeena possessed no medical records for the children
and had never taken them to a doctor, claiming that
that “was her mother’s job.” Siannah was missing her
four front teeth and Kyias had a swollen gash across
his nose. When Billeena was asked about the children’s injuries, she had no explanation.4 When Siannah
was examined by a dentist, her teeth were found to be
in a state of “significant decay” from “overuse of baby
bottles” and “sugared beverages.” The Department’s
investigation revealed that both parents had previous
criminal convictions related to drug possession, Tony,
specifically, “was found to have an extensive criminal
history.”
On July 22, 2011, following a shelter care hearing, the circuit cour t ordered that the children be
placed in the temporary care of the Department. On
August 4, 2011, the court issued an order changing
the children’s placement from foster care to the home
of their grandmother, Virginia. On September 13, 2011,
after an adjudicatory hearing, the children were found
to be CINAs. The court’s order contained the following
findings:
. . . [by] virtue of the evidence presented at the Adjudication Hearing and at
Disposition, the Court does find the
[children] to be [Children] In Need of
Assi sta n ce d u e to a si g n i fic ant
neglect by the Mother in not providing
proper supervision for the [children],
little or no proper medical attention, to
the extent that both . . . [children] . . .
have significant tooth decay and/or
demineralization; . . . [Siannah’s] condition having been diagnosed as more
[severe] and requiring surgical intervention.
. . . the Court specifically finds that the
evidence presented demonstrates the
Mother’s fraudulent intent in utilizing
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the Court process; to wit; seeking a
protective order in the Distr ict of
Columbia Superior Court against the
Father, by utilizing a false name for
the Father, which ultimately led to his
arrest and detention . . . for 34 days,
and that the Mother took these steps
for her own gain and not in keeping
with the intent or purpose of domestic
violence prevention laws.
The court’s order also provided that Billeena was
to “submit to urinalysis, minimum two times weekly . . .
under the direction of the Department.”
After about 10 months, on July 5, 2012, the circuit court held a permanency plan review hearing.5 At
the hearing, Virginia testified that Kyias and Siannah6
had been in her care since July of 2011. She explained
that the children reside in her townhome along with
her adult son Andre C. and her friend Charles W.
Andre watches the children when Virginia is at work
and when the children do not have school. She testified that when the children first came to live with her,
their behavior was “terrible,” that they were “withdrawn,” and that they did not want to leave their
father’s side. She noted that once the children started
school and daycare their behavior became more normal. She helps them with their homework and that they
are currently doing ver y well in school. Virginia
explained that Kyias and Siannah seem happy and
playful while in her care, but are different when around
Billeena or their father.
For example, Virginia noted that after visits with
Billeena, Kyias is insubordinate and regresses in terms
of his potty training, and Siannah reverts back to “baby
talk.” After visits with their father, Virginia noticed that
the children are very active because their father is “a
big kid with them.” She admitted that she is not able to
keep up with that same level of activity. She stated
that, typically, the children only talk about their parents
immediately after visits with either of them.
Virginia did not think it would be good for the children to go back into the care of Billeena because she
had not yet “straightened up.” Similarly, she asserted
that it would not be good for the children to go back
with their father because, at this point, “he’s not
together . . . as far as having a place and everything.”
She stated that although she does rely on her son
Andre to watch the children while she is working, she
is looking forward to retiring in a year at which point
she will be able to look after the children herself. She
added that, following her retirement, she would have
“no problem with taking care of the kids. [She] want[s]
to take care of the kids. [She] want[s] them to stay with
[her].” She testified that she was willing to be the children’s long term care resource. Virginia said that she
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would not oppose the children visiting with their father
but noted that she would not want either of the children’s parents in her home. She added that she did not
trust Billeena and would not be in favor of the children
having unsupervised visits with her; however, she
would accommodate court- ordered visitation or family
therapy.
Dana Gardner, a social wor ker for the
Department, who had been involved with Kyias and
Siannah’s case since February of 2012, testified. She
stated that she visits Virginia in her home at least once
per month and speaks with her on the phone regularly.
Gardner recommended that Virginia have custody and
guardianship of the children based on her wor k
throughout the case and her interactions with Billeena
and Tony.
Gardner was asked about her concer n with
whether the children could have a safe and healthy
home with their parents. She answered that her concerns were substance abuse, Billeena’s lack of being
trustworthy, lack of judgment, and poor supervision
with the children. Additionally, Gardner spoke of
Billeena’s “lack of financial situation at this time,” and
stated that Billeena was going to have another child,
which “definitely weighs on the situation.”7
More specifically, Gardner elaborated that
Billeena has “a history of substance abuse,” has failed
to appear on multiple occasions for ordered random
urinalysis, and has refused to consent to the release of
the results of her substance abuse evaluation to the
Depar tment. 8 With respect to her trustwor thiness,
Gardner stated that Billeena had admitted to lying
about calling to confirm her attendance at visitations
and had also stated that she had a valid driver’s
license when she did not. Gardner added that Billeena
had recently been charged with driving without a
license.
R e g a rd i n g Bi l l e e n a ’s j u d g me n t, Ga r dner
observed the mother failing to instruct Kyias to sit
down when he was standing upright in a chair, giving
Kyias containers or amounts of milk which are too
large for him, and repeatedly bringing candy, juice, and
toys for the children after being asked not to do so.
Gardner stated that Billeena cancelled eight scheduled
visitations, some based on Billeena’s failure to call and
confirm the visit, while others were due to Billeena’s
work schedule.
Gardner stated that Billeena had not “always
interacted with [her] well” and that “at times she’s been
very confrontational, yelling, screaming.” She noted
that some of these episodes occurred in front of the
children. Further, Billeena is attending recommended
therapy, but has missed several therapy sessions.
While she called to cancel some sessions, sometimes
she simply did not show up for her appointment.
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Billeena’s financial situation was also discussed.
Billeena said she had been working at a supermarket
since Januar y 2012. The last paystub Gardner
received was from March 2012. Although Billeena continued to claim that she was employed by the supermarket, Gardner’s supervisor called the supermarket
and was told appellant was no longer working there.9
According to Gardner, Billeena receives financial
assistance in the form of “WIC, food stamps, and TCA
money.” Billeena lives with her mother, who “has some
mental health concerns,” and Billeena has reported
that she is financially supported by a male friend.10
With respect to the children’s emotional attachment to each other and their parents, Gardner said:
The children’s interaction with each
other. They’re very bonded and close.
They sort of meet each other’s needs
at times and are very protective of
each other. In regards to their relationship with the mother, the daycare has
reported to me that Siannah has been
acting out.
The daycare repor ted to me that
Siannah has been acting out where
she is hitting other children after the
visits [with her mother].
Gardner stated that the children separate easily
from their mother and that they often seem “ready to
go back,” to school or home, at the end of visits. As to
the children’s father, Tony, Gardner stated that he had
only visited with them once in the six months prior to
the initial hearing despite the fact that he is permitted
to have weekly visitation sessions. She noted that
between the July hearing and the August hearing that
Tony had participated in visits with the children which
were supervised by Virginia.
Gardner stated that, in terms of the children’s
emotional attachment to their caregiver, Virginia, they
are “very bonded with her.” Speaking to the potential
for emotional, developmental, and educational harm to
the children if they were to be removed from their current living arrangement, Gardner testified:
If they’re moved, they wouldn’t be able
to remain at their current school, and
they’re doing very well there. They
have friends and they’re very bonded
with their teachers. So far, they’ve
been in care for a year, and they’re
subjected to social workers coming to
v i s i t , disr upt t heir school d ay,
rearrange activities to accommodate
the Department, I guess, or sort of —
not the Department — but visitations.
We have to disrupt their school day for
that.

Gardner explained that Virginia would be eligible
for a child subsidy if the children were placed in her
custody. 11 She also believed the children’s developmental progress would suffer if they were removed
from their current placement. In terms of the children’s
physical health, Gardner predicted that Billeena would
not take the children to receive their immunizations
because she had stated previously that “she’s not
comfortable seeing the children get shots.” As to the
“potential harm to the children by remaining in State
custody,” Gardner explained that if the children were to
remain in State care then she would have to continue
visiting them on a monthly basis which would involve
“taking them in and out of school.” She stated that, currently, she did not believe reunification was a viable
permanency plan option for the children because:
Based on my work in this case, [Tony]
is not able to care . . . for the children
at the time due to his lack of housing,
employment. And [Billeena] is not able
to do it, either, based on her interaction with the children, safety concerns,
substance abuse, parent/child interactions.
On cross-examination, Gardner conceded that
while Billeena’s psychiatric evaluation did contain a
recommendation for family therapy, she did not think it
was appropriate at the time because Billeena was not
regularly attending her individual therapy sessions.
Gardner also admitted that although she had asked
appellant not to bring things like juice, candy, and toys,
to visits with the children, those requests were not in
appellant’s service agreement, or, to her knowledge, in
any other writing. Gardner further acknowledged that
the visits Billeena had with the children following the
first day of the permanency plan review hearing went
well and that afterwards, Billeena expressed the view
that she felt she could benefit from learning some parenting skills. Gardner stated that she was concerned
Billeena’s enthusiasm for visitation would not continue
over the long term. However, she did think it would be
beneficial for the children to continue to have visitation
with their mother. Finally, Gardner testified that
Virginia’s son, Andre, who babysat the children often,
had not submitted to urinalysis, but that nothing in the
record suggested he used drugs.
The court then ruled that the permanency plan
would be changed from reunification with Billeena and
Tony to custody and guardianship with Virginia, finding:
2. THAT since July 21, 2012, the [children have] been in Kinship Care with
[their] paternal Grandmother, Virginia
C. . . . where both Children have
received exceptional care.
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3. THAT Virginia C. has expressed to
the Department her dedication to and
willingness to continue to care for the
Children. The Court notes that had it
not been for Ms. C.’s willingness to
care for the Children to begin with, by
necessity, they would have been
placed in foster care.
4. THAT both Parents have had issues
not complying with the Court’s Order
regarding drug testing, resulting in
both par ties not submitting testing
samples in this reporting period. The
Mother underwent a substance abuse
evaluation and thereafter refused to
allow it to be released to the
Department, in contradiction to the
Court’s Order.
***
9. THAT the first factor considered by
this Cour t, under Family Law § 5525(f)(1), is the [children’s] health and
safety if returned to the parent. Both
Children were in the care and custody
of their Mother when removed. Under
the Mother’s care, both Children had
extensive tooth decay and health
issues. Siannah C.’s tooth decay was
so severe she required surgical intervention under sedation, to remove the
decay and take steps to prevent further decay. The Mother admitted to
continued marijuana use during this
time. There is no way that the Court
could ensure the Children’s safety if
returned to their Mother today, any
more than the Court could ensure the
Children’s safety if not removed from
the home at the time of Shelter. The
Mother has lied to this Court, she lied
to the District of Columbia Superior
Court to obtain a fraudulent protective
order against the Father, resulting in
the Father temporarily [losing] his
freedom by being incarcerated for no
reason, other than to obtain housing
in the District of Columbia. Since the
CINA finding, the Mother has lied as
to whether or not she has a valid drivers’ permit; how and where she gets
her health insurance; and her employment status. The Mother has failed
and refused to follow this Cour t’s
Orders, she has not submitted to drug
testing as this Court ordered. Under
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all of these circumstances, the Court
cannot ensure the [children’s] safety if
returned to the Mother. The Mother
has not been consistent with her contact with the Children, having had ten
(10) out of a possible twenty-three
(23) visits dur ing this repor ting
period.[12]
10. THAT the second factor to consider is the [children’s] attachment and
emotional ties to the natural parents
and siblings. The Children are quite
bonded and attached to each other,
and follow what each other does.
While the Children have ties to their
parents, they are not nearly as strong
as their attachment and emotional
bond to each other, and have not had
consistent contact with either parent
since the Shelter Hearing.
11. THAT the third factor is the Child’s
attachment and emotional ties to the
caregiver and the caregiver’s family.
The Children have developed significant attachments and emotional ties
not
only
to
their
pater nal
Grandmother, but also their paternal
Uncle, who helps with their care, and
their Grandmother’s partner, who also
helps with their care. It is Ms. Virginia
C. w h o i s u p a t n i g h t w i t h t h e m ,
ensures they are safe and taken care
of, fed, clothed, and educated. Ms. C.
is the only person who has consistently provided the Children with a stable,
loving, safe and nur tur ing home,
ensuring that they are meeting all
developmental milestones and able to
participate in age appropriate activities.
12. THAT fourth factor the Court must
consider is the length of time the [children] has been with the current caregiver and out of the home. The
Children have been with Ms. C. since
August of 2011, nearly one year, a
significant portion of their lives.
13. THAT the fifth factor to consider is
the potential emotional, developmental, and educational harm of moving
the [children] from the current placement. The [children have] reached all
appropriate developmental milestones
while in the care of [their] paternal
Grandmother. If the [children] were to
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be removed, it is quite certain that
[they] would suffer emotional, developmental and education harm, as Ms.
C. is the only person who has been
ensuring all of those things are met
for [them].
14. THAT the final factor for the Court
to consider is the potential harm to
the [children] of remaining in state
custody for an excessive period of
time. The [children have] been in the
State’s custody for nearly a year. It is
undisputed that the [children] would
suffer harm if left indefinitely in the
custody of the State. In light of the
Father’s inability to care for [the children] due to his own circumstances,
as well as the Mother making little or
no effort to comply with the Court’s
Order on a consistent basis, being
repeatedly untruthful with the Court
and demonstrating her inability to put
her [children’s] needs ahead of her
ow n , m a i n t a i n i n g a p l a n o f
Reunification would be tantamount to
the [children] remaining in State custody indefinitely.
15. THAT under these circumstances
and in consideration of the factors
discussed supra, there is no option
available to the Court that would not
l i ke l y c a u s e f u r t h e r h a r m t h e
Children’s emotional well-being and
likely their safety, too, other than to
change the permanency plan from
Reunification to a plan of Custody
and Guardianship with the paternal
G r a n d m o t h e r, V i r g i n i a C. T h e r e
wo u l d b e i r r e f u t a bl e h a r m t o t h e
Children if they were to be separated. Neither parent has been able to
either accept services or follow the
Court’s Orders.
DISCUSSION
Billeena argues that although she has not fully
conformed with the requirements placed upon her, she
has complied to some extent, and the record reveals
that she has shown improvement in her more recent
visits with the children. She contends that a permanency plan of custody and guardianship is error because
1) Virginia admitted she did not have the energy to
keep up with the children, 2) her retirement will reduce
her income “substantially” and the $835 per child subsidy she would receive as the children’s guardian may
not be sufficient to cover her expenses, 3) Virginia is

dependent upon her adult son, Andre C., to watch the
children while she is at work, and 4) the two other
adult residents in Virginia’s house, her son Andre and
her friend Charles, have not provided fingerprints to
the Depar tment to allow for a clearance check.
Billeena asserts that because the best interest of the
children would be served with a concurrent permanency plan of reunification and custody/guardianship, the
court abused its discretion in not ordering such a plan.
In cases where we are asked to review the propriety of a trial court’s permanency plan order, we shall
only disturb such orders where the court has abused
its discretion. In re Shirley B., 419 Md. 1, 18-19 (2011).
An abuse of discretion may be found where no reasonable person would take the view adopted by the trial
court, the court acts without reference to any guiding
rules or principles, the ruling is clearly against the
logic and effect of facts and inferences before the
court, or the ruling is volatile of fact and logic. In re Yve
S., 373 Md. 551, 583 (2003).
The court determines the permanency plan and
whether to place children outside the home for a specified period, long-term, or permanent basis. When making such determinations, the court must consider the
following factors:
(i) The child’s ability to be safe and
healthy in the home of the child’s parents;
(ii) The child’s attachment and emotional ties to the child’s natural parents and siblings;
(iii) The child’s emotional attachment
to the child’s current caregiver and the
caregiver’s family;
(iv) The length of time the child has
resided with the current caregiver;
(v) The potential emotional, developmental, and educational harm to the
child if moved from the child’s current
placement; and
(vi) The potential harm to the child by
remaining in State custody for an
excessive period of time.
Md. Code (1984, 2006 Repl. Vol.), Family Law Article
(“FL”),§ 5-525(f)(1)(i)-(vi). Additionally, the court must:
(i) Determine the continuing necessity
for and appropriateness of the commitment;
(ii) Determine and document in its
order whether reasonable efforts have
been made to finalize the permanency
plan that is in effect;
(iii) Determine the extent of progress
that has been made toward alleviating
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or mitigating the causes necessitating
commitment;
(iv) Project a reasonable date by
which a child in placement may be
returned home, placed in a preadoptive home, or placed under a legal
guardianship;
(v) Evaluate the safety of the child
and take necessary measures to protect the child; and
(vi) Change the permanency plan if a
change in the permanency plan would
be in the child’s best interest.
CJP § 3-823(h)(2)(i)-(vi).
Parents have a “fundamental and constitutional
right to raise their children.” In re Karl H., 394 Md. 402,
414 (2006). This right, however, is not absolute as it
does not outweigh the best interest of the child. In re
Yve S., 373 Md. at 570. The child should have permanency in his or her life. In re Victor A., 386 Md. 288,
303-04 (2005). Thus, it is in a child’s best interest to
spend as little time as possible in foster care, and Title
5 of the Family Law Article seeks to prevent the need
to remove a child from the home, to return a child to
the home when possible, and to place the child in
another permanent placement when returning home is
not possible. Id. at 304.
In this case, the circuit court explained why it
was proper to change the permanency plan:
I find that the only permanency plan
this Court can consider that provides
these children with a safe, nurturing,
environment, that allows them to be
together in a positive manner, that
does not disrupt their developmental,
e d u c a ti o n al, and emot ional wellbeing, and doesn’t keep them in State
custody for an excessive period of
time, while nothing has been done to
c h a n g e th e circumst ances t hat
brought the case to court in the first
place, is to change the plan from
reunification to custody and guardianship to . . . Virginia C.
In addition to this explanation, the court throughout considered the FL § 5-525(f)(1)(i)-(vi) factors.
Generally, the court explained that placing the children
in another home permanently was in the best interest
of the children because Billeena had not showed an
attempt to create a safe and healthy home for the children, and it was unclear if and when she would ever
would.
We reject Billeena’s arguments that Virginia is an
improper care giver for the children. Virginia’s testimony
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that she does not always have the energy to keep up
with the children’s level of activity after they visit with
their father does not overcome the evidence that Virginia
has been the only stabilizing force in the lives of Kyias
and Siannah and has been their only reliable provider
and care giver. The reduction in Virginia’s income when
she retires — a decrease partially offset by the subsidy
she would receive from being the children’s guardian —
does not warrant the conclusion that it is not in the best
interest of the children to plan for her to be awarded custody of them. Though it was implied that the subsidy
alone may not be adequate to cover the expenses related to the children, no evidence was set forth to establish
that Virginia would be unable to provide for them following her retirement. By contrast, it was shown at the hearing that appellant was unable to hold steady employment
since the children were removed from her custody and
that she made false statements to the Department
regarding her employment status.
Additionally, while Virginia admitted at the hearing
that she needed the help of her adult son, Andre, to watch
the children while she was at work, she also stated that
she intended to retire in approximately one year. Virginia
explained that following her retirement she would have all
the free-time necessary to take care of the children. Also,
Andre had never submitted to urinalysis, but Gardner stated that she had no reason to suspect that Andre was
involved in drug use so this was not a concern.13
Billeena further points to CJP § 3-819.2(f)(1)-(2),
which states that before a court may award custody
and guardianship to an individual it shall consider the
Department’s report, including a home study and criminal background check.14 Virginia, Andre, and Charles
were never fingerprinted. However, the Department’s
report is merely a consideration to be weighed along
with other statutory factors. In our view, the court considered the Department’s report in its entirety as well
as the testimony of the social worker assigned to the
case. The Department expressed no concern over the
lack of fingerprints when it recommended that the children’s permanency plan be changed to custody and
guardianship with Virginia. It is logical to presume that
consideration of a criminal background check, via fingerprint analysis, is related to the children’s safety
while in the care of the subject individual. To that point,
the court specifically found that Virginia “has consistently provided the children with a stable, loving, safe
and nurturing home[.]” (emphasis added).
Accordingly, given the circuit court’s thorough
consideration of the required factors in determining an
appropriate permanency plan for the children, we cannot find that it was an abuse of discretion for the court
to find that it was in the best interest of the children to
change their permanency plan from one of reunification to one of custody and guardianship with Virginia.
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JUDGMENT OF THE CIRCUIT COURT
FOR MONTGOMERY COUNTY
AFFIRMED. COSTS TO BE PAID BY
APPELLANT.

FOOTNOTES
1. Under Md. Code (1973, 2006 Repl. Vol.), Courts and
Judicial Proceedings Article (“CJP”), § 3-801(f), a “‘[c]hild in
need of assistance’ means a child who requires court intervention because: (1) [t]he child has been abused, has been
neglected, has a developmental disability, or has a mental
disorder; and (2) [t]he child’s parents, guardian, or custodian
are unable or unwilling to give proper care and attention to
the child and the child’s needs.”
2. The children’s father, Tony C., is not a party to this appeal. The circuit court noted his agreement with its order changing the children’s
permanency plan to custody and guardianship with Virginia.
3. Appellant presented the following question:
Did the court err in ordering a permanency
plan of custody and guardianship?
4. The children’s father, Tony, later showed the Department
proof of treatment of Kyias’ injury.
5. The hearing did not conclude until after a second day of
proceedings which took place on August 1, 2012.
6. At the time of the hearing, Kyias and Siannah were two
and a half and four years old, respectively.
7. Appellant had reported to Gardner that she was pregnant
and that the father of the child was her “friend” Roman G.,
who provided her with financial assistance and paid her rent.
8. Upon appellant’s request, Gardner furnished her with information regarding the Addiction Prevention and Recovery
Administration. Gardner received confirmation from the organization that appellant had completed a substance abuse
evaluation, however, she stated that could not access the
evaluation results because appellant “was asked to sign
another release and refused.”
9. The Depar tment’s Repor t for Review of Permanency
Hearing, generated by Gardner, indicates that Gardner’s
supervisor made this phone call on June 19, 2012.
10. Though, at the hearing, Gardner did not refer to appellant’s male friend by name, she was presumably referring to
Roman G., the father of appellant’s third child.
11. This subsidy is presumably one which is paid monthly.
However, nothing in the record confirms the details of any
financial assistance for which Virginia may be eligible.
12.The court appears to have misstated the number of visits
appellant had with the children; Gardner’s testimony established that appellant had missed ten visits, not that she only
attended ten visits.
13. The record also indicated that Andre may be leaving
Virginia’s home.
14. Section 3-819.2(f) states:
(1) Before granting custody and guardianship under this section, the court shall
consider:

***
(iii) A report by a local department or a
licensed child placement agency, completed in compliance with regulations adopted
by the Department of Human Resources,
on the suitability of the individual to be the
guardian of the child.
(2) The report under paragraph (1)(iii) of
this subsection shall include a:
(i) Home study
***
(iii) Criminal history records check . . .
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Of Anthony R.
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Argued Before: Meredith, Wright, Graeff, JJ.
Opinion by Wright, J.
Filed: April 18, 2013. Unreported.
The juvenile court did not err by finding the parents
were unfit, and terminating their parental rights, based
on their “lingering drug issues,” the mother’s failure to
resolve an outstanding warrant and her failure to
appear at CINA hearings, which demonstrated “a fundamental failure to take responsibility for her actions.”
This appeal arises from the decision of the
Circuit Court for Baltimore City, sitting as a juvenile
court, granting a Petition for Guardianship With the
Right to Consent to Adoption or Long-Term Care Short
of Adoption (“Petition”). The Petition was filed by the
Baltimore City Depar tment of Social Ser vices
(“Department”) and terminated the parental rights of
co-appellants (the “Parents”), Antoine R. (“Father”) and
Holly C. (“Mother”), to their son, Anthony R. The
Petition was granted following hearings on February
27, 2012, March 30, 2012, April 11 and 12, 2012, May
22 and 24, 2012, and June 13, 2012. This timely
appeal followed.
QUESTION PRESENTED
The Parents ask a single question, which we
quote:
Did the juvenile court err by terminating the parents’ parental rights?
For the reasons set forth below, we answer this question in the negative and affirm the circuit court.
FACTS AND PROCEDURAL HISTORY
Anthony has spent his entire life out of the custody and care of his biological parents. Anthony was
born prematurely on August 2, 2009, and tested positive for opiates and benzodiazepines at birth. Mother
tested positive for cocaine, opiates, and marijuana.
Mother, thirty years old at the time of Anthony’s birth,
had a history of abusing drugs from the time she was
thirteen years old. Mother had a brief period of sobri-

UNREPORTED OPINIONS
Ed. note: Unreported opinions of the states courts of
appeal are neither precedent nor persuasive authority. Rule
8-114. Unofficial publication of an unreported opinion
does not alter the force of that rule. See Nicholson v.
Yamaha Motor Co., 80 Md. App. 695, 566 A.2d 135 (1989).
Headnotes are not from the courts but are added by the editors. Page numbers are from slip opinions.
ety when she was attending the We Care Treatment
Center (“We Care”) in Glen Burnie but relapsed in
2008 following a miscarriage. Mother used heroin and
cocaine daily, including the day Anthony was born.
Mother also abused alcohol throughout her pregnancy.
Mother received no prenatal care and had no
provisions or medical insurance for Anthony. She had
a history of unstable housing, living in motels or with
fr iends and family members, and at the time of
Anthony’s birth had been homeless for approximately
eight months. To support her drug habit, which cost
her $200 per day, Mother worked as an exotic dancer.
Mother had no high school diploma or other job training. At the time of Anthony’s birth, Mother had an outstanding arrest warrant against her for various trafficrelated charges resulting from an incident in
December 2008.
Father, age thirty-eight at the time of Anthony’s
birth, also had a history of drug abuse, including convictions for drug-related offenses in 2001, 2009, and
2010. Father told the Department that he began selling
drugs as a teenager to obtain money for his children.
At the time of Anthony’s birth, Father had seven children, none of whom was in his care. Father alleged
that he was unaware of Mother’s drug use during her
pregnancy even though they lived together.
Mother was hospitalized after Anthony’s birth,
until September 2009, in order to have two of her heart
valves, damaged by her drug use, replaced. On August
4, 2009, Department caseworker, Tiffany Brown, was
assigned to Anthony’s case. Upon learning that Mother
was hospitalized, Brown attempted to contact Father
but was unable to do so until August 27, 2009. Father
agreed to have his sister contact the caseworker as a
possible placement for Anthony but failed to followthrough with that contact. On August 31, 2009,
Anthony was placed in foster care with Ms. M, in
whose care he has remained continuously since his
release from the hospital.
On September 1, 2009, the Department made a
Request for Shelter Care for Anthony and filed a petition alleging him to be a Child in Need of Assistance
(“CINA”). 1 A hearing was held which Mother did not
attend because of her hospitalization and Father also
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did not attend. Anthony was placed under a general
order of shelter care to the Department with limited
guardianship granted to the Department. Brown investigated relative resources for Anthony, including the
maternal grandmother, who refused to accept Anthony
because she did not want Father in her home. Father
presented his sister as a placement resource for
Anthony, but did not provide the Department with contact information for her until October 2009.
On September 24, 2009, Mother was assessed
by an addiction specialist who recommended she
enter an inpatient drug treatment program at Mountain
Manor. Mother failed to follow this recommendation,
upon her subsequent discharge from the hospital, and
instead enrolled herself in an outpatient program.
Father denied needing drug treatment, claiming to
have quit his heroin addiction on his own. Upon her
release from the hospital, Mother moved in with
Anthony’s maternal grandmother, conditional on Father
not being present in the home.
On September 29, 2009, the Department entered
a safety plan with Mother to address the issues that
caused Anthony to enter foster care. The safety plan
contained the following conditions, to which Mother
agreed: Mother was to work with Partners in Recovery
to address her substance abuse, Mother was to notify
her Depar tment caseworker (Valerie Glee) of any
changes to her address, Mother was to actively participate in counseling and substance abuse treatment,
and Mother was to cooperate with the Department
until the case concluded. The Department was unable
to engage Father in any plan at that time.
On October 16, 2009, Glee conducted a Team
Decision Meeting with Mother and the maternal grandmother. Although Father was notified by Glee about
the meeting, he failed to attend. During this meeting,
Mother agreed to enroll with the Family Recovery
Program (“FRP”), 2 apply for medical assistance,
engage in individual psychotherapy, and maintain visits
with Anthony. Mother never enrolled in the FRP. On
October 23, 2009, another hearing was held, where
Mother was represented but not present, and Father
was neither present nor represented. Anthony was
continued under the general order of shelter care and
limited guardianship to the Department.
On October 31, 2009, the Department and the
Parents signed the first of three service agreements.
The Parents were living in a motel at that time
because Mother had been kicked out of the maternal
grandmother’s home after allowing Father to be in the
home. The service agreement specified that in order
to be reunified with Anthony, Mother needed to successfully complete drug treatment, 3 maintain stable
housing and employment, and tur n herself in to
resolve her outstanding warrant. Additionally, Mother
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was also required, pursuant to her earlier agreement,
to enroll in FRP, apply for medical insurance, and participate in psychotherapy. Father refused a drug treatment referral but agreed to find stable housing and
employment. The service agreement obligated the
Department to provide visitation between the Parents
and Anthony, refer Parents to community resources
and support services, and meet with Parents to facilitate and assess progress toward reunification.
Glee also spoke with Mother about applying for
Supplemental Security Income (“SSI”), 4 but Mother
informed Glee that an attorney or other caseworker
was assisting her with that application. Mother also
informed Glee that her drug treatment program was
assisting her and Father with housing. The Glass
Substance Abuse Program (“Glass”) referred Mother
to the Mar yland State Depar tment of Education
Division of Rehabilitation Services (“DORS”) for job
training and offered other employment assistance.
Mother consistently told her Glass caseworker that she
was not ready to pursue her GED or employment.
On December 17, 2009, at a hearing which neither parent attended, although Mother was represented, Anthony was adjudicated as a CINA. At the time of
the CINA hearing, the Parents remained unemployed
and without stable housing. Between January and May
2010, the Parents were visiting Anthony consistently
for one hour per week, supervised at the Department.
Mother continued in her methadone program, but on
April 2, 2010, Father pled guilty to a drug charge and
was sentenced to one-year probation and to attend
and successfully complete a drug treatment program.
Father complied and enrolled in a methadone treatment program.
Following each visit with the Parents, Glee completed contact reports. Glee consistently noted that,
aside from the visitation, the Parents were not affirmatively working towards reunification. In her May 5,
2010, contact note, Glee noted that Mother had failed
to resolve her warrant or do “anything in the service
agreement that she agreed to do.” In May 2010, the
Parents were still living in a motel or with friends and
were not attending court hearings. Neither parent provided documentation of their methadone treatment to
Glee. Mother failed to attend visitation with Anthony
from May 5, 2010 until October 5, 2010, although part
of that period was a result of her hospitalization from
July 26, 2010 until August 2010 to install a pacemaker.
Father did not visit Anthony from May until August
2010, and he provided no reason for failing to maintain
visitation.
On July 1, 2010, a CINA “Review 10 Month
Hearing” was held and nothing was changed regarding
the Parents’ efforts or circumstances. On August 10,
2010, at a permanency planning review hearing, the
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permanency plan was changed from reunification to
custody and guardianship or adoption by a relative.
The juvenile court based its decision on the lack of visitation, stable housing, employment, and documented
drug treatment; Mother’s lack of compliance with her
service agreement; and Father’s refusal to sign a service agreement. The court found that the Department
had made reasonable efforts to facilitate reunification.
The Department had pursued relative placements for
Anthony, including both maternal grandmother and
grandfather, and the mother of one of Father’s other
children, all of whom declined.
On November 2, 2010, Mother provided documentation to the Department that she was receiving
outpatient drug treatment at the University of Maryland
and methadone treatment. However, neither parent
was employed or had stable housing by the end of
2010, and Mother had not resolved her outstanding
warrant.
In March 2011, the visitation was changed from
weekly to monthly visits with Anthony because of the
change in the permanency plan. After visitation was
decreased, Mother agreed to resolve her warrant, and
both parents agreed to attend detoxification programs.
However, despite attending drug treatment and receiving methadone, in early 2011, Mother tested positive
for narcotics. Mother admitted to using Xanax off the
streets three to four times per week, heroin, and drinking three or more drinks every day. On March 31,
2011, upon examination by Glass, Mother showed
signs of fresh IV heroin use along with wounds and illnesses related to such use, and her urinalysis tested
positive for narcotics. Mother tested positive for benzodiazepines in April and May 2011. Glass characterized
Mother’s prognosis as “poor.”
An evaluation on June 8, 2011, by MOSAIC
North Baltimore Center indicated that Mother was a
heavy Xanax user and had suffered a seizure and
stroke related to her drug use in or around April of
2011. A psychiatric evaluation on June 11, 2011, indicated that Mother had been non-compliant with her
mental health treatment for two months. Mother was
diagnosed with Opiate Dependence and Antisocial
Pe r s o n a l i t y D i s o r d e r w i t h N a r c i s s i s t i c Tra i t s
(Provisional), a condition marked by a pervasive pattern of disregard for and violation of the rights of others.
At a hearing on July 22, 2011, the juvenile court
found that, despite the involvement of her caseworkers, Mother had not complied with the terms of the service agreements. The court also found that Father had
not complied with his service agreement by remaining
unemployed and failing to obtain stable housing.
Consequently, the permanency plan was changed
from placement with a relative to adoption by a non-

relative, and the Department was no longer required to
provide reunification services. Father, present at the
hearing and represented by counsel, agreed to the
change in the permanency plan and signed an agreement giving his consent. The record indicates that
Father talked to Mother after that hearing, and the
Parents were open to mediating a post- adoption
agreement allowing them to continue visitation with
Anthony.
On August 12, 2011, the Department filed the
Petition. In November 2011, the Parents moved to the
maternal grandfather’s home. In December 2011, the
Department conducted a home inspection and found
that the paternal grandfather’s home satisfied the
Department’s requirements, but noted that the room
available for Anthony contained no provisions for him
and was filled with boxes and other items. The Parents
were not listed on the mortgage for the home and had
no written agreement with the maternal grandfather
regarding their residence in his home. Before Anthony
was born, the Parents had previously lived with the
maternal grandfather but had been asked to leave, and
Mother indicated that her father had a history of alcoholism.
In November 2011, Mother resolved her outstanding warrant. Testimony indicated that Mother had
previously been instructed in 2010 by the Circuit Court
for Baltimore County about how to resolve it. On
February 10, 2012, Mother pled guilty to driving on a
suspended license and the remaining charges were
dismissed. Glass evaluations of Mother indicated that
she was pregnant again in January 2012 and had negative urine results for narcotics from June 2011
through February 2012.
In January 2012, Mother was evaluated by Dr.
Harriet Miller, who conducted bonding assessments of
Anthony, separately with each parent, and with Ms. M.
Dr. Miller reported that Anthony became aggressive in
his interactions with the Parents but not with Ms. M. Dr.
Miller repor ted that M other attempted to “ply”
Anthony’s attention and affection with candy, despite
being asked by Ms. M. not to give him candy because
it aggravated his medical problems. Dr. Miller reported
that Father behaved aggressively toward Anthony,
teasing and “baiting” him by holding a toy out of reach,
and then chastising Anthony for throwing a toy in frustration. Dr. Miller concluded that the Parents were not
able to place Anthony’s interests above their own. Dr.
Miller reported that the Parents did not accept responsibility for Anthony being placed in foster care and that
Anthony was not bonded to them.
The juvenile court held hearings on the Petition
on February 27, 2012, March 30, 2012, April 11 and
12, 2012, May 22 and 24, 2012, and June 13, 2012.
Testimony was taken from the Parents, the maternal
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grandfather, Dr. Miller, Glee, Ms. M., Devron Dickens,
the Clinical Case Manager for Parker Therapeutic
Services (the agency who placed Anthony with Ms.
M.), and Brenda Harriel, the Coordinator of Medical
Services for Juvenile Court. On August 16, 2012, the
juvenile court granted the Petition thus terminating the
Parents’ rights. Both Parents appealed.
Additional facts will be provided as necessary in
the relevant sections below.
Standard of Review
“On review of an order to terminate parental
rights, this Court uses a clearly erroneous standard
when scrutinizing a trial cour t’s factual findings.
Review of the trial court’s conclusions of law, however,
de
novo .”
In
re
will
be
c o n d u ct ed
Adoption/Guardianship of Amber R., 417 Md. 701, 708
(2011) (internal citations omitted). Explaining in detail,
the Court of Appeals stated:
When the appellate court scrutinizes
factual findings, the clearly erroneous
standard . . . applies. [Secondly,] if it
appears that the [juvenile court] erred
as to matters of law, further proceedings in the trial court will ordinarily be
required unless the error is determined to be harmless. Finally, when
the appellate court views the ultimate
conclusion of the [juvenile cour t]
founded upon sound legal principles
and based upon factual findings that
are not clearly erroneous, the [juvenile
court’s] decision should be disturbed
only if there has been a clear abuse of
discretion.
In re Shirley B., 419 Md. 1, 18 (2011) (quoting In re
Yve S., 373 Md. 551, 586 (2003) (emphasis and citations omitted)).
The Yve S. Court noted:
Questions within the discretion of the
trial court are much better decided by
the tr ial judges than by appellate
cour ts, and the decisions of such
j u d g e s s h ould only be dist urbed
where it is apparent that some serious
error or abuse of discretion or autocratic action has occurred. In sum, to
be reversed the decision under consideration has to be well removed
from any center mark imagined by the
reviewing court and beyond the fringe
of what that court deems minimally
acceptable.
In re Yve S., 373 Md. at 583-84 (citation omitted).
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Discussion
The Parents argue that the best interest of the
child standard must be harmonized with the recognized “fundamental right of parents in the care and
custody of their children.” The Parents contend that a
presumption exists that a child’s best interests are
served by being in his or her parents’ care, and that
this presumption “may be rebutted only upon a showing either that the parent is ‘unfit’ or that ‘exceptional
circumstances’ exist[.]” The Parents aver that the
Department produced insufficient evidence to demonstrate that they were unfit or that Anthony would not be
safe in their care.
Counsel for Anthony responds that the juvenile
court properly considered each of the statutory factors
enumerated in Md. Code (1984, 2006 Repl. Vol.), § 5323(d) of the Family Law Article (“FL”) and did not err
or abuse its discretion in finding that terminating the
Parents’ rights was in Anthony’s best interest. The
Department concurs that “the juvenile court appropriately considered the statutory criteria set forth in section 5-323(d) [sic] of the Family Law Article and made
factual findings as to each criterion.”
It is well-settled that “[i]n [termination of parental
rights (“TPR”)] cases, a parent’s right to custody of his
or her children ‘must be balanced against the fundamental right and responsibility of the State to protect
children, who cannot protect themselves, from abuse
and neglect.’” Amber R., supra, 417 Md. at 709 (quoting In re Adoption/Guardianship of Rashawn H., 402
Md. 477, 497 (2007)). Termination of the parental
rights requires “a showing either that the parent is
‘unfit’ or that ‘exceptional circumstances’ exist which
would make continued custody with the parent detrimental to the best interest of the child.” Id . (citation
omitted); see also In re Abiagail C., 138 Md. App. 570,
586 (2001) (“When the State seeks to ter minate
parental rights without the consent of the parent, the
standard is whether the termination of rights would be
in the best interest of the child.”) (Citations omitted).
When making that determination, the court is
required to consider the factors enumerated in FL § 5323(d) and make specific findings as to each factor.
Rashawn H., supra , 402 Md. at 501. The Court of
Appeals explained the trial court’s role in TPR cases
as follows:
The court’s role in TPR cases is
to give the most careful consideration
to the relevant statutory factors, to
make specific findings based on the
evidence with respect to each of
them, and, mindful of the presumption
favoring a continuation of the parental
relationship, deter mine expressly
whether those findings suffice either

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

to show an unfitness on the part of
the parent to remain in a parental
relationship with the child or to constitute an exceptional circumstance that
would make a continuation of the
parental relationship detrimental to
the best interest of the child, and, if
so, how. If the court does that - articulates its conclusion as to the best
interest of the child in that manner the parental rights we have recognized and the statutory basis for terminating those rights are in proper
and harmonious balance.
Id. at 501 (emphasis omitted); accord Amber R., 417
Md. at 709-11. In “TPR proceedings, the court’s main
concern is the ‘child’s best interests.’ Accordingly, the
best interests of the child must ‘trump[ ] all other considerations.’” Amber R., 417 Md. at 710-11 (quoting FL
§ 5-323(b) and citing In re Adoption/Guardianship of
Ta’Niya C., 417 Md. 90 (2010)).
The statutory factors of FL § 5-323(d), state in
pertinent part:
[I]n ruling on a petition for guardianship of a child, a juvenile court shall
give pr imar y consideration to the
health and safety of the child and consideration to all other factors needed
to determine whether terminating a
parent’s rights is in the child’s best
interests, including:
(1) (i) all services offered to the parent
before the child’s placement, whether
offered by a local department, another
agency, or a professional;
(ii) the extent, nature, and timeliness of services offered by a local
department to facilitate reunion of the
child and parent; and
(iii) the extent to which a local
department and parent have fulfilled
their obligations under a social services agreement, if any;
(2) the results of the parent’s effort to
adjust the parent’s circumstances, condition, or conduct to make it in the child’s
best interests for the child to be returned
to the parent’s home, including:
(i) the extent to which the parent
has maintained regular contact with:
1. the child;
2. the local depar tment to
which the child is committed; and

3.

i f fe a s i bl e, t h e c h i l d ’s
caregiver;
(ii) the parent’s contribution to a
reasonable part of the child’s care and
suppor t, if the parent is financially
able to do so;
(iii) the existence of a parental
disability that makes the parent consistently unable to care for the child’s
immediate and ongoing physical or
psychological needs for long periods
of time; and
(iv) whether additional services would be likely to bring about
a lasting parental adjustment so
that the child could be returned to
the parent within an ascertainable
time not to exceed 18 months from
the date of placement unless the
juvenile court makes a specific finding that it is in the child’s best interests to extend the time for a specified period;
(3) whether:
(i) the parent has abused or
neglected the child or a minor and the
seriousness of the abuse or neglect;
(ii) 1. A. on admission to a hospital for the child’s delivery, the mother
tested positive for a dr ug as evidenced by a positive toxicology test;
or
B. upon the birth of the child, the
child tested positive for a drug as evidenced by a positive toxicology test;
and
2. the mother refused the
level of dr ug treatment recommended by a qualified addictions
specialist, as defined in § 5-1201 of
this title, or by a physician or psychologist, as defined in the Health
Occupations Article;
(iii) the parent subjected the
child to:
1. chronic abuse;
2. chronic and life-threatening neglect;
3. sexual abuse; or
4. torture;
(iv) the parent has been convicted, in any state or any court of the
United States, of
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1.

a crime of violence
against:
A. a minor offspring of
the parent;
B. the child; or
C. another parent of the
child; or
2. aiding or abetting, conspir ing, or soliciting to
commit a crime described
in item 1 of this item; and
(v) the parent has involuntarily
lost parental rights to a sibling of the
child; and
(4) (i) the child’s emotional ties with
and feelings toward the child’s parents, the child’s siblings, and others
who may affect the child’s best interests significantly;
(ii) the child’s adjustment to:
1. community;
2. home;
3. placement; and
4. school;
(iii) the child’s feelings about
severance of the parent-child relationship; and
(iv) the likely impact of terminating parental rights on the child’s wellbeing.
The juvenile court made findings as to each factor required under the statute. It found that the
Department “timely offered services to [M other] and
took steps to offer services to facilitate reunification
with Anthony.” The court detailed the various referrals
that the Department made, the safety plan, the service
agreements, and the Department’s efforts to locate relative placements for Anthony. The court summarized
that the Department had “provided for regular visitation
with the child; it made referrals for [Mother] for housing
from which [Father] would have directly benefitted; and
it offered [Father] drug treatment services which he
declined.”
The cour t found that the parents inability to
obtain stable housing was “one of the continuous barriers” to reunification. The court cited Mother’s drug
abuse history and Anthony’s resultant drug exposure
at bir th as “one of the pr imar y reasons behind
Anthony’s removal from her care” and that treatment
was necessary for reunification. The court found that
despite participation in several treatment programs,
Mother continued to use drugs and was “at risk of suffering a relapse.” The court also considered Father’s
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drug abuse history and his resistance to entering drug
treatment.
The court found that despite efforts by her caseworkers, Mother refused to put for th any effor t to
obtain employment and that conflicting evidence was
presented regarding Father’s employment and contribution to the family. 5 The cour t explained that the
Department satisfied the statutory requirement that it
assist Father in achieving employment and housing
because it counseled him about employment, assisted
with visitation, parenting classes, indirectly with housing, and drug treatment.
Moreover, the court found that Mother’s noncompliance with her service agreements was “partly the
result of the barriers imposed by [Mother’s] refusal to
resolve her outstanding warrant.” The court noted that,
at the time of its decision, Mother was residing in
“what may be considered stable housing,” but that she
had failed to successfully complete drug treatment,
provide proof of income, or participate in the FRP, and
she had missed every CINA hearing in Anthony’s case.
The court found that the Parents made no significant
efforts until after the filing of the Petition.
The court credited the Parents with maintaining
visitation relatively consistently, but found that they
had not made effor ts to involve themselves in
Anthony’s medical care or to make contact with Ms. M.
The court found that while the Parents occasionally
provided clothing or toys for Anthony at visits, they did
not, and could not, provide “any significant contribution
to Anthony’s care.” The court did not find either Parent
to be “disabled within the meaning of the statute.”
According to the court, “Anthony has been in
care from September 1, 2009 until the present time,
almost three years.” The court found that the Parents
had made “only minimal progress in achieving stability
since Anthony went into care,” and that the progress
that they demonstrated was tenuous and problematic.
The court concluded, as to FL § 5-323(d)(2)(iv), that “it
is unlikely that additional services would bring about a
lasting parental adjustment so that the child could
return to them within an ascertainable time.”
Regarding FL § 5-323(d)(3), the court found that
while the Parents had not neglected or abused
Anthony, he had never been in the “care or custody of
either parent, since he was removed from their care at
birth” due to his and Mother’s positive tests for narcotics. The court also found that there was no evidence that Father’s seven other children, while not in
his care, had been involuntarily removed from his care
or his parental rights involuntarily terminated.
As to FL § 5-323(d)(4), the cour t found that
Anthony has resided with Ms. M. and her son since he
was released from the hospital. The court found that
Ms. M. was trained and had demonstrated that she
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was able to care for Anthony’s medical problems. The
court also found that Ms. M. involves Anthony in her
family and in appropriate activities such as church,
daycare, and the Infants and Toddlers Program. The
court found that Anthony is bonded with Ms. M.’s family, including her two sons and grandchildren, aged
eight and five. The court found that “[b]ased on the testimony of the relevant experts at trial, Anthony’s well
being would be impacted in a positive manner if
Anthony continued with his current placement.” The
cour t cited Dr. Miller’s testimony that Ms. M. is
Anthony’s psychological mother, and he is bonded to
her such that “he is at risk of suffering from severe
bonding trauma causing emotional damage and possibly resulting in attachment disorder” if he were to be
removed from her care.
By contrast, the court found that there was little
indication of a bond between Anthony and the Parents.
The court found that, based on Mother’s drug history,
lack of stable housing, and failure to timely resolve her
criminal issues, “terminating [Mother’s] parental rights
will not be detrimental to Anthony’s wellbeing [sic].”
The court found that “terminating [Father’s] parental
rights will have little impact on the child’s wellbeing
[sic], and will likely be in Anthony’s best interest”
because Father was unresponsive to the Department,
refused to accept any responsibility for Anthony’s situation, and had a history of drug and unemployment
problems.
The court explained that it had the authority to
waive the Depar tment’s obligations for ser vices
because Mother tested positive for drugs when she
delivered Anthony. The court declined to make such a
finding because it determined that the Department had
made reasonable, but not “the most aggressive,”
efforts to reunify the family.
The juvenile court separately addressed parental
unfitness and exceptional circumstances. The court
found that the Parents were unfit because both have
“lingering drug issues” including relapses, convictions,
and current drug use even while in treatment. The
court cited Mother’s “failure to resolve her outstanding
warrant” as a knowing continued violation of the law,
and her failure to appear at CINA hearings as demonstrative of “a fundamental failure to take responsibility
for her actions.” The court found that Father was not
credible but, even crediting his testimony regarding his
“off-the-books” employment at a bar, noted that such
employment was “at best problematic.”
Considering exceptional circumstances, the court
stated it “must observe the length of time the child has
been away from the biological parents” but acknowledged that “exceptional circumstances require more
than the mere passage of time.” The court stated that it
considered:

the possible emotional effect on a
child if custody changed to the biological parent, the possible emotional
effect on the child if custody is given
to the caretaker, the period of time
w h i ch e l a p se d b e fo re th e p ar ent
sought to reclaim the child, and the
efforts made toward reclamation, the
nature and strength of ties between
the child and current caretaker, the
intensity and genuineness of parents’
desire to have the child, the stability
and certainty as to child’s future in the
custody of the parent, and the stability
and certainty as to the child’s future in
the custody of the caretaker.
The court found “several exceptional circumstances” in Anthony’s case including his removal from
the Parents at birth, that he had never resided with
Parents, and that Ms. M. is the only mother and home
Anthony has ever known. The court noted that the
Parents have “shown only a belated interest in reclaiming” Anthony, triggered by the Department filing the
Petition, and Father’s agreement to change Anthony’s
permanency plan to adoption by a non-relative. The
court explained that the intensity of the Parents’ desire
to reclaim Anthony was not strong enough to cause
them to work towards resolving their drug, housing,
legal, and employment issues. Additionally, the court
found that placement with the Parents presented “little
expectation of stability” or ability to address Anthony’s
ongoing medical issues.
The Parents cite In re Barry E., 107 Md. App.
206, 220 (1995), in support of their argument that
comparing their circumstances to Ms. M. and finding
they “came up short” was an inappropriate consideration in finding exceptional circumstances. Barry E. was
a custody, not a TPR, case in which, following sexual
abuse by the father, four minor children were initially
placed with their mother, but were subsequently
removed from her care and placed into foster care
because the Mother exhibited mental problems. The
juvenile court found that the problems that caused the
children to be removed from the mother’s custody originally – her unwillingness or inability to protect them
from contact with the father and her inability to deal
with the children appropriately — continued because
of the mother’s emotional problems. Id. at 219.
The Parents point to this Court’s statement in
Barry E. “The fact that appellant has a mental or emotional problem and is less than a perfect parent or that
the children may be happier with their foster parents is
not a legitimate reason to remove them from a natural
parent competent to care for them in favor of a
stranger.” Id. at 220. However, immediately following
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that statement, we held: “The trial court did not find
that to be the case, however, and we cannot say that it
abused its discretion or was clearly erroneous in determining that the children would still be in some danger
if returned to appellant’s unsupervised custody.” Id. We
find the Parents’ reliance on Barry E. to be misplaced.
Here, the juvenile court, like the court in Barry E., considered the ability of the Parents to provide Anthony
with a safe and stable environment and found that they
could not.
Counsel for Anthony argues that the statutory
factors in FL § 5-323 contain the necessary analysis to
support a finding of unfitness or exceptional circumstances, as held by the Court of Appeals in Amber R.,
supra, 417 Md. at 705. Amber R. was a case factually
similar to the case sub judice , in which the mother
failed to comply with service plans and had unresolved
housing, drug, and employment problems. The child,
approximately the same age as Anthony, would
become disturbed prior to scheduled visitations with
the mother and exhibited anxiety and fear about being
removed from her foster family. In Amber R., the juvenile court made findings under the FL § 5-323 factors,
but made no express findings regarding fitness or
exceptional circumstances. Nevertheless, the Court
affirmed the juvenile court’s termination of rights on
the grounds that the mother was unfit based on her
history of drug abuse and failure to respond to referrals for treatment, and it held that the testimonial and
documentary evidence was sufficient to support the
juvenile court’s finding. Amber R., 417 Md. at 723-24.
Here, unlike in Amber R., the juvenile court made
specific findings as to unfitness and exceptional circumstances as well as considering the FL § 5-323(d)
factors in totality. Our review of the record supports the
findings of the circuit court. Accordingly, we hold that
the circuit court did not err or abuse its discretion in
terminating the appellants’ parental rights.

housing, employment, mental health, parenting, and others
with the goal of reunifying families. As part of the program,
parents are required to undergo random and scheduled drug
testing throughout the one-year program term. The court can
also require drug tests of other individuals in the household
to assess compliance with the requirement to maintain safe,
substance-free environments for the child. The program’s services, which are tailored to meet the specific needs of the
particular parents, includes drug treatment with relapse prevention and medical care as well as support services including mental health care and housing assistance. Studies of
the FRP program indicate that the incidence of reunification
was nearly double for participants versus non-participants.
3. When the service agreement was signed, Mother was
enrolled in outpatient treatment programs through the Walter
P. Carter Center for methadone treatment and We Care.
Therefore, the Department did not provide Mother with additional drug treatment referrals, but instead required her to
maintain and complete those programs.
4. Supplemental Security Income Program is a federal program funded by general tax revenues that pays benefits to
disabled adults and children who have limited resources. Title
XVI of the Social Security Act, codified at 42 USC Chapter 7.
5. Father testified that he worked eight hours per day, seven
days a week at “Joe’s Tavern,” earning $40 per day “off the
books.” However, Mother testified that Father provided no
income to the family and the maternal grandfather testified
that neither parent was employed.

JUDGMENT OF THE CIRCUIT
COURT FOR BALTIMORE CITY
AFFIRMED. COSTS TO BE PAID
BY APPELLANTS.

FOOTNOTES
1. A “CINA” is a child who requires cour t inter vention
because the child has been abused or neglected, or has a
developmental disability or mental disorder, and whose parents, guardian or custodian cannot or will not give proper
care and attention to the child and the child’s needs. Md.
Code (1973, 2006 Repl. Vol.), Courts & Judicial Proceedings
Article § 3-801(f).
2. FRP is a court-supervised program run by the Maryland
Juvenile Court which offers a range of services including
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Adoption/guardianship: children’s objection: assistance of counsel

In Re: Adoption/Guardianship
of David A. and Jacob M.
No. 1949, September Term, 2012
Argued Before: Meredith, Matricciani, Hotten, JJ.
Opinion by Meredith, J.
Filed: April 18, 2013. Unreported.
Although the children’s attorney failed to file a timely objection to the petition for guardianship, the mother’s claim of ineffective assistance of counsel on their
behalf — assuming she had standing to raise it —
would fail for lack of prejudice, because the error did
not preclude the children or the mother from fully litigating the issue of whether termination of parental
rights was in the best interest of the children.
Sarah A. (“appellant” or “Mother”) appeals from
an order entered by the Circuit Court for Montgomery
County, sitting as the juvenile court, which terminated
her parental rights in her sons David A. and Jacob M.
(together, “Children”). Mother asser ted that the
Children’s attorney provided the Children with ineffective assistance of counsel, and that the court erred in
granting guardianship to the Montgomery County
Department of Health and Human Services (“appellee”
or “Department”).
QUESTIONS PRESENTED
Mother presents two questions for our consideration, which we quote:
1. D i d D av i d A . a n d Ja c o b M .
receive ineffective assistance of
counsel when their attorney failed
to file a timely objection to the
Petition for Guardianship even
though the children did not wish
to have their relationship with
their mother severed?
2. D i d t h e c o u r t e r r i n gra n t i n g
guardianship of David and Jacob
to the Department, where they did
not want their relationship with
their mother severed, they had no
preadoptive home, and there was
no dispute that they would be

detrimentally affected if they were
removed from their current foster
parent who was willing to keep
them as long as necessary but
could not afford financially to
adopt them?
For the reasons set forth below, we will answer
“no” to each question and affirm the judgment of the
circuit court.
FACTS AND PROCEDURAL HISTORY
Because Mother does not assert in her brief that
the court made any erroneous factual findings, we will
consider those findings in a light most favorable to the
Department. Mother has given birth to six children:
Christina, Margaret, Isaac (bor n May 28, 1994),
Andrew (born May 14, 2002), David A. (born August 3,
2003), and Jacob M. (born September 14, 2006).
According to this Court’s opinion in In re: Andrew A.,
149 Md. App. 412 (2003), Margaret (born in 1988) and
Christina (born in 1991) “now reside in England. When
Christina was three months old she was removed from
Sarah A.’s care by Massachusetts authorities, and it is
Sarah A.’s understanding that her parental rights as to
Christina were judicially terminated.”1 Id. at 414.
The Department has been involved with Mother
since 2001. Isaac, then seven, “complained of his
mother frequently hitting him,” and he was found, by
consent, to be a CINA on September 17, 2001. Isaac
was placed in foster care until January of 2005, when
he was returned to the custody of Mother. Andrew had
been found CINA on February 28, 2003, and he too
was placed in foster care, but returned to Mother’s
care in March, 2004.
The court’s opinion in the present case summarized subsequent events:
In 2007, after an investigation in
which physical abuse of Andrew by
[Mother] was indicated, Mother denied
that she had caused the injuries, but
signed an agreement to refrain from
physical discipline. In 2008, [Mother]
was referred to [the Department] on
four separate occasions. In Apr il
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2008, [the Depar tment] received a
report alleging [Mother’s] maltreatment of Andrew because either
[Mother] or a relative with [Mother’s]
knowledge had administered ginger to
Andrew’s anus. The investigation was
concluded with unsubstantiated findings. In September 2008, [Mother]
authorized Isaac to strike and use
force and physical discipline on his
brothers whom she left in his care. [2]
On September 10, 2008, [Mother]
signed a safety plan in which she
agreed she would no longer leave
Andrew, David, or Jacob in Isaac’s
care. In November 2008, [Mother] was
in [a] serious automobile accident
involving all four of her sons, where
the car flipped over, and none of the
younger three boys were appropriately restrained in car or booster seats
despite Child Protective Services staff
previously providing vouchers for payment for the seats. In December 2008,
Isaac revealed that [Mother] scratched
and threatened him and Andrew, and
[Mother] admitted to C[hild] W[elfare]
S[ervices] that she “beat the shit out
of [her] children,” “beat [the children]
with a shoe,” and used otherwise inappropriate discipline.
Finally, on December 22, 2008,
all four children were removed from
[Mother’s] home after she contacted
[the Department] and indicated that
Ja c o b m ay h ave a b r o ke n a r m .
[Mother] told [the Department] that
two days pr ior, on December 20,
2008, she left David, Jacob, and
Andrew in the care of Isaac while she
wo r ke d .
[Mother]
told
[the
Depar tment] that she did not seek
immediate medical attention for Jacob
out of fear he would be placed in foster care. On December 22, 2008,
[Mother] took Jacob to a baby sitter,
who also recommended she take him
to a doctor, but [Mother] failed to do
so and contacted [the Department]
instead. [Department] staff picked up
[Mother] and Jacob and transported
them to the hospital. Although confirmed as a broken arm at the hospital, an orthopedist later downgraded
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the injury to “nursemaid’s elbow.” [3]
Isaac later admitted to twisting
Jacob’s arm.
Following the December 2008 incident, the
Department successfully petitioned to have all four
children declared CINA. The children were sheltered
with the Department and ultimately placed in foster
care. Jacob has been with his current foster mother,
Ms. W., since August 2009, and David joined him in
Ms. W.’s home in June 2011. Although Ms. W. testified
that the children were welcome to stay with her “forever and a day,” she was not intending to adopt them,
and was not considered an adoptive resource in this
case.4
Since David and Jacob were placed in foster
care, there have been differing levels of visitation with
Mother. The court’s findings of fact on this issue, which
correspond to Md. Code (1984, 2012 Repl. Vol.),
Family Law Article (“FL”), § 5-323(d)(2)(i), and which
are unchallenged on this appeal, were as follows:
David is currently nine years old.
Jacob is six. Both Children have been
out of [Mother’s] care for the last 44
months of their lives. However, since
the Children’s removal from her home,
[Mother] has had at least weekly
supervised visitation for [a] minimum
[of] one hour per week. [Mother’s] visitation with the Children was expanded
to unsupervised and for longer periods of time, but was restricted to
we e k l y s u p e r v i s e d v i s i t a t i o n o n
February 22, 2011, after the cour t
re ce i ve d re p o r ts o f ch i l d a bu se.
[Mother] has rarely cancelled these
visits, although Jacob has refused to
go to the visits on a few occasions.
How productive these visits are, however, is questionable. [Mother] is often
disengaged from these visits, and she
has also abused or threatened the
Children during some of these visits.
[Mother] also maintains phone contact
with the Children and regularly communicates with the Children’s current
foster mother, [Ms. W.].
The court also noted that the most recent service
agreement required that Mother “participate fully in all
visits with the Children by refraining from using her cell
phone” and requires that she “leave the room if she
must answer a call.” The court observed that, despite
this requirement, and “[a]lthough her phone calls have
decreased, [Mother] still makes and receives phone
calls during her visits.” In the area of service agreements generally, the court found that “[Mother] has not
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only refused to sign many of the service agreements,
but her compliance with the agreements has been
inconsistent at best.”
The court found that Mother’s efforts to adjust
her circumstances such that it might be in the children’s best interest to return home — as contemplated
in FL § 5-323(d)(2) — were subpar:
There is no evidence that
[Mother’s] behavior has changed
appreciably such that she could effecti ve l y parent her special nee d s
Children without substantial support.
[Mother] has been continually noncompliant with the Department’s recommendations for reunification and
with this court’s orders. She has been
resistant to the Department’s support
efforts as well as Dr. Wortman’s parenting advice. [5] [Mother] has been
hostile to the Depar tment, social
workers, and members of the treatment team as demonstrated by angry
voicemails, phone calls, and outbursts, as well as speaking negatively
to or about the Depar tment, social
workers, and treatment team, often in
front of the Children.
A l t h o u g h t h e r e h a ve b e e n
times that [Mother] has engaged
with the Children, played with them
on the floor, and asked them about
their lives, she is often completely
disengaged during the visits. In late
2 0 1 0 , D r. Wo r t m a n o b s e r ve d
[ M o t h e r ’s ] v i o l e n t o u t bu r s t s a n d
attacks on her Children. Due to concer n for the Children’s safety and
well-being while in [Mother’s] care,
Dr. Wor tman changed her recommended visitation to supervised visitation only, not to include overnights,
and the court subsequently ordered
Dr. Wortman’s recommended visitation schedule. More significantly,
during the expansion of [Mother’s]
visitation with the Children to
include unsupervised visits in
[Mother’s] home, the Children experienced a regression of the positive
benefits gained during the treatment
therapies. The supervised visitation
has remained in place to date, as
[Mother] has not demonstrated
enough progress to expand visitation with the Children.

The same negative behaviors
the Department has observed over
the past four years continue. Although
she has been able to better manage
her anger, [Mother] will instead control
her outbursts by shutting down and
not engaging with the Children.
Although she has modeled parenting
techniques demonstrated by Sandie
Fowler, such as asking the Children
about school, she remains inconsistent in her parenting and her level of
engagement with the Children. [6]
[Mother] has also misinterpreted parenting techniques. For example, after
learning to say to the Children, “I don’t
hit you, so you don’t hit me,” [Mother]
repeatedly stated to Jacob, “When
you hit me, I hit you.”
The court’s opinion also discussed Mother’s cognitive limitations and mental conditions, as contemplated in FL § 5-323(d)(2)(iii):
At trial, the court heard testimony f r o m s eve ra l w i t n e s s e s a b o u t
[Mother’s] cognitive limitations. She
has previously been diagnosed with a
variety of mental illnesses, beginning
i n 1 9 9 1 w h i l e h o sp i ta l i zed in
Massachusetts where she was diagnosed with schizophrenia, paranoid
type.
In 2002, Dr. Jane Sachs performed an evaluation of [Mother]. She
performed several standardized tests . . .
[and] found that Mother’s intellectual performance was significantly subaverage,
consistent with the cognitive findings of
a 1994 psychological report of [Mother]
and that [Mother] operated at approximately the level of a fourth grader. Dr.
Sachs noted [Mother’s] “unusually high
degree of focus on herself and her tendency to have an inflated sense of selfwor th” and that [Mother] operates
emotionally on the level of a young
child, in that she is unable to see herself in relation to other people.[ ]
In 2009, the evidence indicates
that [Mother] underwent a psychological evaluation with Dr. Fuller, who
diagnosed her with adjustment disorder and borderline intellectual functioning. Also in 2009, [Mother] underwent a psychiatric evaluation with Dr.
Smith, who diagnosed her with cogni-
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tive disorder, bereavement, neglect of
child, occupational problem, and relational problem.
On September 14, 2011, at the
r e q u e s t o f t h e D e p a r t m e n t , D r.
Carlton Munson, LCSW-C who holds
a Ph.D. in Social Work, performed a
“Suitability to Parent Evaluation” . . .
on [Mother] and submitted his report
to the Department on September 30,
2011. Dr. Munson assessed sixteen
different factors, including psychological and mental functioning as
well as intellectual functioning. [footnote omitted] He noted [Mother’s]
long history of documented personality disturbance and the documente d h i s t o r y o f [ M o t h e r ] h av i n g a
“labile affect in which she has periods of ‘calm’ and frequent periods of
anger, paranoia, and self-absor ption.” [footnote omitted] Dr. Munson
administered
the
Kaufman
Functional Academic Skills Test (KFAST), which measures a person’s
functional academic skills and is
based on perfor ming activities of
daily living problems such as reading
a prescription bottle. Consistent with
previous testing by other evaluators,
[Mother’s] score was well below the
average range, indicating impaired
ability to deal with daily problems
that are required in the care of children. As discussed in [FL] [§] 5323(d)(1)(iii), Dr. Munson wanted to
administer three additional tests
relating to dissociation, abuse potential, and personality dysfunction, but
could not do so due to [Mother’s]
refusal to continue. Dr. Munson diagnosed [Mother] with parent-child
relational problem, psychosocial and
environmental problems, and provisionally with borderline personality
disorder (provisional because
[Mother] did not complete the evaluation).
Despite repeated diagnoses and
tests indicating cognitive impairments,
[Mother] refuses to acknowledge
these limitations or fully understand
what these limitations mean, creating
a significant barrier to understanding
the needs of her special needs children.
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Bo th D avi d a n d Ja co b h ave
immediate and ongoing special needs
that require a high degree of parental
involvement. Jacob has been diagnosed with “adjustment disorder with
mixed disturbance of emotions and
conduct, chronic.” The testimony of Dr.
Venza, a psychologist and the associate director of the Lour ie Center
where Jacob attended a therapeutic
pre-school program, shed light on the
extent of Jacob’s emotional disturbances and intense special needs. Dr.
Venza testified that Jacob was diagnosed with “childhood disorder NOS”
(“not otherwise specified”), caused by
early trauma involving the primary
caretaker, i.e. feeling a lack of safety
and not being able to do anything to
resolve it. Dr. Venza also described
Jacob’s inability to self-regulate, his
extreme tantrums, and his need for
adult super vision in order to calm
d ow n . H e exp l a i n e d th a t Ja co b
requires a primary caretaker who is
organized and can respond as an
adult to Jacob’s tantr ums, which
[Mother] is unable to do.
Dr. Venza also described the
dramatic shift in Jacob’s mood and
behavior beginning in April or May
2010 and steadily increasing to its
height in December 2010 and January
2011. These dates correspond with
the time period in which [Mother’s]
visits with the Children became unsupervised and encompass the period in
which the visits were unsupervised
ove r n i g h t s. D r. Ve n z a ex p l a i n e d
Jacob’s increase in tantrums, his level
of aggression, cursing at peers and
adults, and thirty minute uncontrollable crying spells. In December 2010
and Januar y 2011, Jacob became
“totally overwhelmed in his ability to
function.” At the Lourie Center, he was
unavailable for learning, could not sit
in a circle to participate due to his crying spells, and demonstrated aggression toward peers and staff. In
Fe b r u a r y 2 0 1 1 , t h e s a m e m o n t h
[Mother’s] visits were changed to
supervised, not to include overnights,
Jacob’s mood and behavior began to
stabilize. However, it has been noted
several times that Jacob’s behavioral
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problems increase the days before
and after visits with his Mother.
***
David also has intense special
needs. He has been educationally
assessed and coded “emotional disturbance” and he attends Flower
Valley Elementar y School in their
“emotionally disturbed” program (he
also attends classes in a mainstream
s e t t i n g ) . D av i d a l s o h a s a n
Individualized Education Plan. When
f r u s t r a t e d a t s c h o o l , D av i d w i l l
refuse to follow directions, kick furniture, and tear items from the wall.
David has bitten, hit, kicked, and
pulled the hair of peers and staff.
David’s IEP indicates that he is not
flexible during transitions or when
u n ex p e c t e d c h a n g e o c c u r s. L i ke
Jacob, David has been suspended
from school multiple times for physical aggression.
D r. Wo r t m a n o b s e r ve d t h a t
[Jacob and David] have significant
difficulties expressing their thoughts,
feelings, and needs in a verbal manner. In response to certain triggers,
they will have tantrums or explosions
b e c a u s e o f t h e i r d eve l o p m e n t a l
delays — a kind of learning disability, which renders them deficient in
problem solving skills, tolerance for
fr ustration, and an inability to be
flexible. Additionally, both children
receive individual therapy to support
their emotional development. Both
Children require highly structured,
stable, secure, and consistent environments both at school and at
home.
(Emphasis in original.)
The court ultimately concluded, by clear and convincing evidence, and with citation to, and analysis of,
each of the FL § 5-323 factors, that “exceptional circumstances exist that make a continued parental relationship
[between Mother and the Children] detrimental to the
best interests of the Children,” and the court terminated
Mother’s parental rights. This appeal followed.
STANDARD OF REVIEW
In In re: Cross H., 200 Md. App. 142, cert. granted, 422 Md. 352 (2011), this Court outlined the standard of review applicable to appeals of judgments terminating parental rights:

When the State seeks to terminate parental rights without the consent of the parent(s), the standard is
whether the ter mination of r ights
would be in the best interests of the
child. Md. Code (1984, 2006 repl.
vol.), Family Law article (“FL”) § 5323. See Washington County Dep’t of
Social Services v. Clark, 296 Md. 190,
198 (1983). To determine what is in
the child’s best interest, the cour t
must consider the factors enumerated
in FL § 5-323(d), which provides:
(d) Considerations. Except
as provided in subsection (c) of
this section, in ruling on a petition for guardianship of a child, a
juvenile court shall give primary
consideration to the health and
safety of the child and consideration to all other factors needed
to determine whether terminating a parent’s rights is in the
child’s best interests, including:
(1) (i) all ser vices
offered to the parent before
the child’s placement,
whether offered by a local
depar tment,
another
agency, or a professional;
(ii) the extent,
nature, and timeliness
of services offered by
a local department to
facilitate reunion of the
child and parent; and
(iii) the extent to
which a local department and parent have
fulfilled their obligations under a social
services agreement, if
any;
(2) the results of the
parent’s effort to adjust the
parent’s circumstances,
condition, or conduct to
make it in the child’s best
interests for the child to be
retur ned to the parent’s
home, including:
(i) the extent to
which the parent has
maintained regular
contact with:
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1. the child;
2. T he local
department to which
th e child has been
committed; and
3. If feasible,
the child’s caregiver;
(ii) the parent’s contribution to a reasonable part of
the child’s care and support, if
the parent is financially able
to do so;
(iii) the existence of a
parental disability that makes
the parent consistently unable
to care for the child’s immediate and ongoing physical or
psychological needs for long
periods of time; and
(iv) whether additional
ser vices would be likely to
bring about a lasting parental
adjustment so that the child
could be returned to the parent within an ascer tainable
time not to exceed 18 months
from the date of placement
u n l ess t he juvenile cour t
makes a specific finding that
it is in the child’s best interests to extend the time for a
specified period;
(3) whether:
(i) the parent has
abused or neglected the child
or a minor and the seriousness of the abuse or neglect;
(ii) (1.)(A.) on admission
to a hospital for the child’s
deliver y, the mother tested
positive for a dr ug as evidenced by a positive toxicology test; or (B.) upon the birth
of the child, the child tested
positive for a dr ug as evidenced by a positive toxicology test; and (2) the mother
refused the level of dr ug
treatment recommended by a
qualified addictions specialist,
as defined in § 5-1201 of this
title, or by a physician or psychologist, as defined in the
Health Occupations Article;
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(iii) the parent subjected
the child to:
1.
ch ro n i c
abuse;
2. chronic and lifethreatening neglect;
3. sexual abuse; or
4. torture;
(iv) the parent has been
convicted, in any state or any
court of the United States, of:
1. a cr ime of
violence against:
A. a minor
offsp r ing of the
parent;
B. the child;
or
C.
another
parent of the child;
or
2. aiding or abetting,
conspir ing, or soliciting to
commit a crime described in
subitem 1 of this item; and
(v) the parent has involuntarily lost parental rights to a sibling of
the child; and
(4) (i) the child’s emotional
ties with and feelings toward the
child’s parents, the child’s siblings,
and others who may affect the
child’s best interests significantly;
(ii) the child’s adjustment to:
1. community;
2. home;
3. placement; and
4. school;
(iii) the child’s feelings about
severance of the parent-child relationship; and
(iv) the likely impact of terminating parental r ights on the
child’s well-being.
The Cour t of Appeals explained the juvenile
court’s role as follows in In re Adoption/Guardianship
of Rashawn H., 402 Md. 477, 501 (2007):
The court’s role in TPR cases is
to give the most careful consideration
to the relevant statutory factors, to
make specific findings based on the
evidence with respect to each of
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them, and, mindful of the presumption
favoring a continuation of the parental
relationship, deter mine expressly
whether those findings suffice either
to show an unfitness on the part of
the parent to remain in a parental
relationship with the child or to constitute an exceptional circumstance that
would make a continuation of the
parental relationship detrimental to
the best interest of the child, and, if
so, how. If the court does that — articulates its conclusion as to the best
interest of the child in that manner —
the parental rights we have recognized and the statutory basis for terminating those rights are in proper
and harmonious balance.
The standard of review on
appeal is more limited. In reviewing a
circuit court’s decision to terminate
parental rights, we must “ascertain
whether the [cour t] considered the
statutory criteria, whether its factual
deter minations were clear ly erroneous, whether the cour t properly
applied the law, and whether it abused
its discretion in making its determination.” In re Adoption/Guardianship/
CAD No. 94339058, 120 Md. App. 88,
101 (1998). We explained in In re
Abiagail C., 138 Md. App. 570 (2001):
On review, our function . . .
is not to determine whether, on
the evidence, we might have
reached a different conclusion.
Rather, it is to decide only
whether there was sufficient evidence — by a clear and convincing standard — to support the
chancellor’s determination that it
would be in the best interest of
[the child] to ter minate the
parental rights of the natural
[parent]. In making this decision,
we must assume the truth of all
the evidence, and of all of the
favo ra bl e i n fe r e n c e s fa i r l y
deducible therefrom, tending to
support the factual conclusion of
the trial court.
Id . at 587 (citing In re Adoption No. 09598, 77
Md. App. 511 (1989)). Id. at 153-56.
The Court of Appeals observed in In re Yve S.,
373 Md. 551 (2003), that appellate scrutiny of TPR

cases requires the reviewing court to “simultaneously
apply three different levels of review”: (1) as to the
juvenile court’s factual findings, the appellate court
looks for clear error; (2) if the juvenile court committed
error as to a matter of law, a remand for further proceedings will be the ordinary result unless harmless
error is present; and (3) “[f]inally, when the appellate
court views the ultimate conclusion of the [juvenile
court] founded upon sound legal principles and based
upon factual findings that are not clearly erroneous,
the [juvenile court’s] decision should be disturbed only
if there has been a clear abuse of discretion.” Id . at
586.
DISCUSSION
I
As noted, Mother does not dispute the juvenile
court’s factual findings. Mother’s principal contention
on appeal is that her Children received ineffective
assistance of counsel. As Mother states in her brief,
that contention is based on “the single act of
[Children’s counsel] failing to file a timely notice of
objection.”7
Mother acknowledges that there is no case in
Maryland which authorizes parents to assert a claim of
ineffective assistance of their children’s counsel, but
she cites authority from Ohio and Texas in support of
her claim of standing, viz., In re S.S. and A.L., 2012
Ohio 4794, 2012 Ohio App. Lexis 4203 (2012); In re
T.N. and M.N., 142 S.W.3d 522 (Tex. 2004). Mother
also cites Maryland Rule 2-202.
Although the Department urges us to hold that
Mother lacks standing to assert the claim of ineffective
assistance of the Children’s attorney, and further, that
the issue is not properly preserved, we need not rest
our decision on those technical grounds. Even if we
assume, without deciding, that Maryland would permit
a parent to assert a claim that her children received
ineffective assistance of counsel, that would not
change the result in this case because the specific
error of the Children’s attorney had no impact on the
trial court’s ruling.
We review claims of ineffective assistance of
co u n se l p u rsu a n t to th e sta n d a rd s s et for t h in
Strickland v. Washington, 466 U.S. 668 (1984). The
Strickland test requires that a litigant making such a
claim satisfy two prongs: performance and prejudice.
As the Strickland Court noted:
First, the defendant must show that
counsel’s performance was deficient.
This requires showing that counsel
made errors so serious that counsel
was not functioning as the “counsel”
guaranteed the defendant by the Sixth
Amendment. Second, the defendant
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must show that the deficient performance prejudiced the defense. This
requires showing that counsel’s errors
were so serious as to deprive the
defendant of a fair trial, a trial whose
result is reliable. Unless a defendant
makes both showings, it cannot be
said that the conviction or death sentence resulted from a breakdown in
the adversary process that renders
the result unreliable.
Id. at 687.
In her brief, Mother contends that this Court can
find ineffective assistance without conducting a
Strickland analysis. Mother analogizes this case to In
re Chaden M., 422 Md. 498 (2011), asserting that, in
the Chaden M. case, the Court of Appeals forewent a
Strickland analysis because it “found ineffective assistance of counsel based on trial counsel’s admission
that she had failed to timely file an objection due to her
misunderstanding of the relevant law.” The Court of
Appeals, in Chaden, remanded to permit the appellant
in that case to file a belated notice of objection. “Given
the prejudice inuring to the children,” Mother argues in
the instant case, the result should be the same here.
Because of the significant differences in the two cases,
however, we do not view Chaden M. as helpful to
Mother in the case at bar.
In Chaden M., the Department of Social Services
of Baltimore City filed a petition for guardianship with
the right to consent to adoption or long-term care short
of adoption relative to Chaden M., the 2-year-old son
of April C. In its petition, the Department alleged,
among other things, that April C. might have a disability making her incapable of consenting to the petition or
participating in the guardianship proceeding. April C.
was served with a show cause order pertaining to the
petition, and a public defender entered her appearance on April C.’s behalf, but April C. did not timely file
a notice of objection. Her counsel later explained that it
was counsel’s (evidently honest, but wholly mistaken)
understanding that the entry of appearance by an
attorney on behalf of an allegedly disabled person in a
proceeding such as this “serves in effect as my client’s
objection to the termination of her parental rights.”
Counsel later filed an objection on behalf of April C.,
but it was stricken upon the motion of the Department.
On the same day, without a hearing, the juvenile court
granted the Department’s petition for guardianship of
Chaden M. “on the ground that both parents had consented. The guardianship order automatically terminated April C.’s rights to Chaden M.” In re Chaden M.,
supra, 422 Md. at 506 (emphasis added).
April C. appealed to this Court, arguing that her
counsel’s error deprived her of the right to contest the
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loss of her parental rights to Chaden M. April C.
asserted that she was entitled to, but did not receive,
the effective a ssi sta n ce o f co u n se l . In re:
Adoption/Guardianship of Chaden M., 189 Md. App.
411 (2009). In a case of first impression, this Court
held that, “where there is a right to assistance of counsel in a termination of parental rights case, that right
includes the right to the effective assistance of counsel.”8 We specifically “adopt[ed] a Strickland analysis,”
analyzed the facts of the case through the Strickland
lens, and held that April C. did not receive effective
assistance of counsel. Id . at 433. We remanded the
case to permit April C. to file a belated notice of objection.
The Department’s petition for writ of certiorari
was granted, and the Court of Appeals affirmed our
ruling, specifically stating, in footnote 14, that “[w]e
base our holding on the clear and admitted failure of
[April C.’s attorney], once she had entered her appearance in the matter, to have fulfilled a statutory duty to
file a notice of objection on behalf of her client.
Therefore, there is no need to address” whether a
Strickland analysis would apply.
But the same facts are not present in the case at
bar. In Chaden M., the attorney’s failure to file a notice
of objection on behalf of April C. led the trial court to
deem that the parent had consented to the termination
of her parental rights, and had thereby agreed to grant
the Department guardianship without the need for
h o l d i n g a co n te ste d h e a r i n g a n d ma ki n g t he
Department prove its case by clear and convincing evidence. That did not happen in the instant case. Here,
although the tr ial cour t refused to accept the
Children’s late-filed notice of objection, it still permitted
Children’s counsel to participate fully in the TPR trial.
And the issue of whether Mother’s parental rights
should be terminated was fully litigated during a sixday trial. In other words, the error of Children’s counsel
in this case did not preclude either the parent or the
Children from fully litigating the issue of whether it was
in the best interests of the Children to terminate
Mother’s parental rights.
Consequently, in this case, we perceive no prejudice to the Children, and Mother fails to proffer any
specific prejudice to the Children that resulted from
their attorney’s oversight. The mere fact that Mother’s
parental rights were terminated after a full, contested
trial on the merits, which included full participation by
the Children’s counsel, does not demonstrate the
Children were prejudiced. The feelings of the Children
about severance of the parent-child relationship are
but one factor enumerated in FL § 5-323, specifically
at § 5-323(d)(4)(iii). As to that factor, the court found:
No evidence was presented on
the Children’s feelings about sever-
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ance of the parent-child relationship. It
is unclear whether anybody has discussed adoption with the Children,
although the Depar tment’s most
recent report indicates that David’s
therapist was beginning to broach the
subject.
Mother does not contend that this was an incorrect finding. It is also not apparent to us that there was
any barrier to the presentation of evidence, if any
existed, about the Children’s feelings on severance of
Mother’s parental rights. The record contains no proffer
on the subject, although it was clear from the presentation of Children’s counsel that it was her position, as
stated in her brief in this Court, that “David and Jacob
are connected and are bonded with their mother. They
love their mother.” We perceive nothing about the
counsel’s failure to file a timely objection that would
have had any impact on the court’s consideration of
this factor.
Finally, as has been repeated time and time
again in our cases, the transcendent concern in cases
such as this is the best interest of the child. Parental
rights can be terminated over the objection of children
if the court finds termination to be in the child’s best
interest. A child’s feelings about termination of parental
rights are not the trump card in the “best interests”
analysis.9
Mother’s own attorney is not alleged to have rendered ineffective assistance of counsel in this case.
Rather, Mother alleges only that the Children’s attorney rendered ineffective assistance to the Children.
Unlike in Chaden M., there was no third-party error
here that “precluded [Mother] from contesting the
guardianship petition[.]” Nor was there any error here
that precluded the Children from presenting arguments
in opposition to the termination of parental rights, and
in fact, that is exactly what they did. Children’s attorney
participated in trial from start to finish, examined and
cross-examined witnesses, made objections, and
closed by asking the court not to grant the TPR.
The procedural failure of Children’s counsel to
file a notice of objection did not carry over to impair
the trial on the merits, vis a vis the Children, in any
substantive way. Their interests were represented at
trial; they did not want the TPR petition granted, and
that position was ar ticulated on their behalf. In
Mother’s reply brief, even she seems to agree: “There
was no ambiguity about the children’s position [at trial],
and it was clear that they opposed the termination of
their mother’s parental rights.”10
In In re Adoption/Guardianship No. T00032005,
141 Md. App. 570 (2011), 11-year-old John B.
appealed to this Court after his mother’s parental
rights were terminated. John asserted that the trial

court erred or abused its discretion when it refused to
allow him to withdraw his consent to the termination.
John had been deemed to consent because at the
time the petition was filed, John, then age 10 and happily living with his paternal grandparents, did not lodge
an objection to the termination of his mother’s parental
rights. By the time of the merits trial, in March 2001,
several months had passed, and John’s attorney represented to the court that John better understood now
what termination of his mother’s parental rights would
entail.
John argued to the trial court that it should take
into account his “changed circumstances — increased
maturity and heightened appreciation for the significance of a TPR ruling,” and permit him to withdraw his
consent. Id. at 586. The court declined to permit John
to withdraw his consent, proceeded with the TPR trial
by way of proffer, and terminated the paternal rights of
John’s mother.11 On appeal, we affirmed, holding that,
because John “had a full opportunity to advise the
court of his opposition to the TPR,” he had essentially
withdrawn his consent. We “hasten[ed] to add” in
John’s case that
our conclusion does not alter the
paramount principle in cases of this
kind; even if the child is deemed to
have consented, and cannot withdraw that consent, the court may not
grant a TPR petition unless it is satisfied, by clear and convincing evidence, that such a ruling is in the
child’s best interest.
Id. at 603 (emphasis added).
For all these reasons, we reject Mother’s contention that the order terminating her parental rights
should be vacated because the Children received ineffective assistance of counsel.
II
Although Mother argues in the alternative that
the juvenile court erred by giving insufficient weight to
either the Children’s opposition to termination of
Mother’s parental rights or the Children’s relationship
with their foster parent, there was ample evidence in
the record to support the trial judge’s conclusion that
its decision was in the best interests of the Children.
The Department observed in its brief:
In its 37-page written decision,
the juvenile court made detailed and
thorough factual findings regarding
each of the applicable statutory factors, and carefully weighed the factors
prior to concluding that termination of
parental rights was in the children’s
best interests. Ms. A. does not chal-
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lenge any of the court’s factual findings. Neither does she challenge the
court’s conclusion that she likely will
never be in a position to safely care
for the children. Instead, she asserts
that the court engaged in a “blind pursuit of ‘legal permanency’” that is not
i n th e c h i l dren’s best int erest s.
(Appellant’s Br. at 29.) Contrary to Ms.
A.’s contention, the court’s decision
was not a blind adherence to a legal
notion; it was a decision based on the
children’s particular needs and their
specific emotional and psychological
need for permanence.
The cour t noted that the children’s behavior deteriorated when
they had unsupervised visits with their
mother, and despite their “expressed
desire to be with their mother, they
have also indicated being in fear of
their mother during these visitations.
(App. 33.) That finding was consistent
with the many examples of fear provided by numerous witnesses. Indeed,
Dr. Venza, the professional who had
worked with Jacob for three years,
opined that ongoing visits with Ms. A.
Would be harmful to Jacob. (T3. T3.
34-37.) The court further found that
“the evidence and testimony indicated
that a sense of permanency is essential for both David and Jacob’s wellbeing particularly due to their special
needs.” (App. 33-34.) The court cited
to Dr. Munson’s testimony as an
example of such evidence:
“In their own way, [children]
understand permanency. And the
longer they go without permanency, the more anxious they
get. The more angry they get. . . .
It’s incredible to watch how once
that permanency is established
with children, their behaviors
many times change. . . . . [David
and Jacob] have very significant
deficits and they’re going to need
a lot of support and a lot of assistance. Even with the kind of
aggression they have and the
kind of anger they have, permanency, and I’ve seen that with
other children, mellows them
out.”
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(App.34.) Dr. Venza’s opinion was very
consistent with Dr. Munson’s on this
point. Dr. Venza testified that Jacob
has an understanding that he is in foster care and may return to his mother.
(T3. 68.) He fur ther testified that
although Ms. W. is currently Jacob’s
most important relationship, the critical thing for Jacob’s development is
that he have a safe and secure relationship with his primary caregiver.
(T3. 28-32.) Dr. Venza acknowledged
that Jacob will experience a grieving
process if he is removed form Ms. W.,
but he also opined that Jacob could
safely transition to an adoptive home
if the transition is gradual and incorporates Ms. W., and the adoptive parents are suitably sensitive to Jacob’s
needs. (T3. 61-66.)
We agree with the Department that the record
supports the conclusion reached by the juvenile court
that it is in the best interests of the Children to terminate the parental rights of Mother. In accordance with
the standard of review described in In re Yve S., supra,
373 Md. at 587, we conclude that the decision of the
juvenile court was “founded upon sound legal principles and based upon factual findings that are not
clearly erroneous,” and not the product of any abuse of
discretion.
JUDGMENT OF THE CIRCUIT
COURT FOR MONTGOMERY
COUNTY IS AFFIRMED. COSTS TO
BE PAID BY APPELLANT.

FOOTNOTES
1. The legal proceedings that led to In re: Andrew A. arose
when the Department had Andrew placed in protective custody at the hospital upon his birth, and in foster care within
three days after his bir th. These actions were taken
because Isaac had already been declared CINA. When the
Department petitioned to have Andrew declared a CINA
based on Mother’s treatment of Isaac, the juvenile court
found that Andrew was not a CINA within the meaning of
the statute effective at that time, because the court interpreted the definition of a “neglected child” to require that
there be evidence that Andrew had been neglected, not
simply that he was a child in need of assistance because of
Mother’s neglect of another sibling. We held that the juvenile cour t “applied a legally erroneous construction of
[Cour ts & Judicial Proceedings ar ticle] §3-801(f),” and
remanded for the court to consider “whether the conduct of
Sarah A. demonstrated a substantial risk of harm to Andrew
A.” Id. at 423.
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2. There was testimony that Isaac, who was 14 years old in
September 2008 when Mother left him in charge of his 6-, 5-,
and 2-year-old brothers, has significant special needs and
has been diagnosed with mental retardation.
3. “Nursemaid’s elbow” is a partially dislocated elbow joint,
known in medical terms as a “radial head subluxation.” It is “a
common mishap of early childhood” that occurs because a
young child’s ligaments and bones are not fully developed, and
can occur when a child’s arm is pulled, jerked, or twisted.
http://kidshealth.org/parent/medical/bones/nursemaid.html
(Last visited April 4, 2013).
4. Ms. W. did testify that she would be willing to rethink her
position on adoption if the court terminated Mother’s parental
rights.
5. Dr. Randi Wortman is a family therapist/clinical psychologist who began working with the family in August 2010. Dr.
Wortman testified at the TPR trial as an expert in psychology.
6. Sandie Fowler is a community services aide with the
Department’s Child Welfare Services unit. Ms. Fowler teaches parenting skills, and began working with the family in this
case in February 2011.
7. Children’s counsel filed a memo in the instant case averring that, on May 25, 2012, she prepared, and directed her
office to file, notices of objection on behalf of David A. and
Jacob M. Counsel did not discover that her office did not
actually file the notice until sometime on or around July 11,
2012, and Counsel filed the untimely notices on that date.
Even Mother characterizes the failure to timely file objections
that had been prepared and were ready to be filed as an
“administrative oversight[.]”
8. We held that the right to effective assistance of counsel in
TPR cases does not originate from the Sixth Amendment,
but rather is rooted in various provisions of Maryland statutory law, including the Public Defender Act and the Family Law
Article. 189 Md. App. at 425-31.
9. FL § 5-323(b) provides:
If, after consideration of factors as
required in this section, a juvenile court
finds by clear and convincing evidence
that a parent is unfit to remain in a
parental relationship with the child or that
exceptional circumstances exist that would
make a continuation of the parental relationship detrimental to the best interests of
the child such that terminating the rights of
the parent is in a child’s best interests, the
juvenile court may grant guardianship of
th e child without consent otherw i s e
required under this subtitle and over the
child’s objection.
(Emphasis supplied.)
10. The Children’s attorney asserts in this Court that her failure to file the objection did not result in the Children receiving ineffective assistance of counsel. She notes that the
Department “requested that the [Children’s] request for counsel for David and Jacob to participate in the guardianship trial
be granted,” and the juvenile court “ordered that counsel for
David and Jacob be allowed to participate in the guardianship trial.” Children’s counsel further asserts in her brief that

“counsel was allowed to participate in the guardianship hearing, was at the trial and did participate each and every day of
the six-day trial as counsel for David and Jacob.”
11. John B. was represented by counsel throughout the proceedings, and our opinion noted that the trial court did not, in
any way, restrict John’s attorney from presenting whatever he
wanted to proffer, which included John’s desire that mother’s
parental rights not be terminated. Id. at 590-91.
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Child support: contempt: no appeal from denial of
petition

George Charles Reaver
v.
Kimberly A. Reaver
No. 2942, September Term, 2010
Argued Before: Zarnoch, Kehoe, Sharer, J. Frederick
(Ret’d, Specially Assigned), JJ.
Opinion by Sharer, J.
Filed: April 19, 2013. Unreported.
The dismissal of a petition for contempt is not
appealable; even if it were, the mother’s termination of
health insurance for the couple’s 20-year-old daughter
did not violate any contractual obligation, and an earlier court order requiring the mother to provide dependent coverage for the daughter, for as long as the girl
remained eligible, ended bylaw when the girl turned
18.
George Charles Reaver, appellant (“Father”), and
Kimberly Ann Lascola (known during her marriage as
Kimberly A. Reaver), appellee (“Mother”), are the parents of Kelsey Reaver, born in 1989. In this appeal,
Father challenges the dismissal of his petition seeking
a contempt order against Mother, stemming from her
removal of twenty-year-old Kelsey from her health
insurance policy. For the reasons set forth below, we
shall dismiss the appeal.
FACTUAL AND PROCEDURAL BACKGROUND
The following time line summarizes facts and
legal proceedings pertinent to this appeal.
July 16, 1989 Kelsey Reaver was born during the marriage of Mother and Father.
November 6, 2006 The parties’ marriage was terminated following contested divorce proceedings in the Circuit Court for Carroll County,
by a judgment requiring, inter alia, Mother to
“continue to provide health coverage for
the minor child until she is no longer eligible as a dependant[.]” (Emphasis added.)
At the time, Kelsey was seventeen years old
and attending high school.
June/July 2007 Kelsey graduated from high school
and turned eighteen.

November 2007 The November 2006 judgment was
amended with respect to matters other than
health insurance coverage.
June 1, 2009 Mother removed Kelsey, then almost
twenty-one years old, from her employersponsored health insurance policy, even
though Kelsey was eligible to remain covered
under that plan. Thereafter, Father paid a
COBRA premium of $527.62 per month to
provide health insurance for Kelsey.
August 18, 2009 Father filed a Petition for Contempt,
alleging that Mother wilfully violated the provision of the divorce judgment requiring her
to maintain health insurance for Kelsey.
August 27, 2010 The court entered an order requiring
Mother to appear at a hearing regarding
Father’s contempt petition.
September 23, 2010 Mother filed a Motion to Dismiss
or for Summary Judgment and Sanctions,
and supporting legal memorandum, arguing
that she had no obligation, under the divorce
judgment or Maryland law, to maintain health
insurance coverage for Kelsey after her
daughter turned eighteen.
September 27, 2010 Father filed a “Responsive
Memorandum” opposing dismissal or summary judgment, asserting that he, rather than
Mother, is entitled to a summary judgment on
his contempt petition, because the word
“minor” in the divorce judgment “is descriptive of who was receiving coverage and not
operative as to [Mother’s] obligation[,]” so
that Mother’s obligation to provide health
insurance coverage “does not end when
Kelsey Reaver is no longer a ‘minor.’”
October 5, 2010 Mother filed a Motion for Protective
Order seeking to quash Father’s subpoena to
her employer.
October 18, 2010 The court denied Mother’s motions
for summary judgment and for a protective
order.
The same day, an evidentiary hearing on
Father’s contempt petition was held before a
family court master. At the hearing, Father tes-

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

JUNE

2013

99

tified that Kelsey was twenty-one, pregnant,
enrolled in college, not married, residing with
him, and financially dependent on him.
December 8, 2010 The master recommended that
Mother be found in contempt because Kelsey
remained eligible for coverage under
Mother’s health insurance plan and the
divorce judgment required Mother “to maintain Kelsey on her health insurance until
Kelsey was no longer eligible as a dependant
as indicated by the health insurance carrier.”
December 17, 2010 Mother filed exceptions to the
master’s report and recommendations. In
support, Mother pointed out that there was
no agreement between the parents to provide Kelsey health insurance coverage after
she reached the age of majority and that
Maryland law does not authorize courts to
order a parent to do so. Mother argued that
the prior court order should be construed in
a manner consistent with this limitation on
judicial authority to compel parental support
for adult children. Thus, she maintained that
the divorce judgment did not require her to
pay for Kelsey’s health insurance after she
reached the age of majority. For that reason,
and because she acted upon the advice of
counsel in terminating Kelsey’s coverage
under her health insurance plan, Mother contended that she did not wilfully violate the
health insurance order in the divorce judgment and, therefore, was not in contempt of
that order.
Februar y 2, 2011 The cour t held a hear ing on
Mother’s exceptions.
February 14, 2011 The court entered a Memorandum
Opinion and Order sustaining Mother’s
exceptions and dismissing Father’s Petition
for Contempt.
Following the denial of motions by both Father
and Mother to revise the order and for attorney’s fees,
Father noted this appeal. We shall provide additional
facts as they pertain to our discussion.
DISCUSSION
“Contempt proceedings require an action constituting contempt.” Fisher v. McCrary Crescent City, LLC,
186 Md. App. 86, 114 (2009). Under Maryland Rule 15207(e)(2), which governs constructive civil contempt
proceedings arising out of the alleged failure to pay a
child support obligation, a court may not make a finding of contempt unless “the petitioner proves by clear
and convincing evidence that the alleged contemnor
has not paid the amount owed[.]”
As the circuit court recognized, “the insurance
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coverage in question was not provided as part of an
agreement between the parties[,]” but instead “was
ordered by the Court.” Under Md. Code, § 5-203(b)(1)
of the Family Law Article, the obligation to support a
child extends only to “parents of a minor child, as
defined in Article 1, Sec. 24 of the [Maryland] Code,”
which defines the “age of majority” or adulthood, with
exceptions not applicable here, as “a person eighteen
years of age or more[.]” Because Kelsey reached the
age of majority nearly two years before Mother terminated her health insurance coverage, Mother was neither contractually nor statutorily required to provide
insurance coverage.
Instead, Father contended that the provision of
the parties’ divorce judgment requiring Mother to “continue to provide health coverage for the minor child
until she is no longer eligible as a dependant” obligated Mother to maintain health insurance for Kelsey past
her eighteenth birthday, for as long as she remained
eligible for dependent coverage. Unpersuaded that
Father’s interpretation of the judgment warranted a
finding of contempt, the circuit court dismissed the
petition.
Father may not appeal that ruling. “Under the
common law rule there was no right of appellate
review in contempt cases, civil or criminal.” Harford
County Educ. Ass’n v. Bd. of Educ., 281 Md. 574, 585
(1977). By statute, the legislature created the right to
appeal from “any order or judgment passed to preserve the power or vindicate the dignity of the court
and adjudging him in contempt of court, including an
interlocutory order, remedial in nature, adjudging any
person in contempt, whether or not a party to the
action.” Md. Code, § 12-304(a) of the Courts & Judicial
Proceedings Article. It is well-established, however,
that “only those adjudged in contempt have the right to
appellate review. The right of appeal in contempt
cases is not available to the party who unsuccessfully
sought to have another’s conduct adjudged to be contemptuous.” Becker v. Becker , 29 Md. App. 339, 345
(1975) (emphasis added). See Pack Shack, Inc. v.
Howard County, 371 Md. 243, 254-55 (2002); Tyler v.
Baltimore County, 256 Md. 64, 71 (1969).
Because Father unsuccessfully sought a contempt judgment against Mother, we must dismiss this
appeal. Cf. Becker, 29 Md. App. at 345 (denial of former husband’s petition that former wife be held in contempt for violating terms of divorce decree was not
appealable). In doing so, we observe that, because
only the inter pretation of the divorce judgment
advanced by Mother would comport with the statutory
limits on parental support obligations, Father would
have fared no better had his appeal been entertained.
APPEAL DISMISSED. COSTS TO BE
PAID BY APPELLANT

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

In The Court of Special Appeals
Cite as 6 MFLM Supp. 101 (2013)
Adoption/guardianship: termination of parental rights:
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In Re: Adoption/Guardianship
Of Shawn L.
No. 1286, September Term, 2012
Argued Before: Zarnoch, Kehoe, Eyler, James R. (Ret’d,
Specially Assigned), JJ.
Opinion by Eyler, James R., J.
Filed: April 23, 2013. Unreported.
The trial court did not err in terminating parental
rights where of a father who, due to frequent and current incarceration, is a stranger to his child and unfit
to parent him; and of a mother who used cocaine
while she was pregnant with the child, relapsed when
she regained custody of him, exposed him to a controlled substance, and has only recently become compliant with her third services agreement from DSS.
This appeal follows a three-day evidentiary hearing
in the Circuit Court for Worcester County, sitting as a juvenile court, resulting in an opinion and order that terminated
Jennifer B.’s (“Mother”) and Shawn L.’s (“Father”) parental
rights to their son, Shawn L. The juvenile court also granted guardianship to the Worcester County Department of
Social Services (“Department”) with the right to consent to
adoption or long-term care.
Mother and Father filed separate, timely notices
of appeal. Both allege error in the juvenile court’s decision to terminate their parental rights.1 For the reasons
set forth below, we shall affirm the judgments of the
juvenile court.
For the reasons set forth below, we shall affirm
the judgments of the juvenile court.
FACTUAL AND PROCEDURAL BACKGROUND
Shawn, born on August 1, 2008, is four years old
and currently residing with his foster family, the Cooks.
Shawn has lived with the Cooks on and off since birth.
Shawn has two older siblings, Amanda, bor n
September 27, 1993 and David, born November 1,
1994. He also has a younger sister, Lydia, bor n
February 5, 2011. Mother is the biological mother to all
of Shawn’s siblings; while Father is the biological
father of Shawn only.
The Department was previously involved with
Shawn’s Mother due to allegations that she had a sub-
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stance abuse problem that threatened the health and
welfare of Shawn’s two older siblings, Amanda and
David. She was also accused of permitting the children
to consume alcohol. After such allegations and after
both Mother and Father had been charged with and
incarcerated for drug crimes, the Department requested that they both submit to random toxicology screens.
Shawn’s care became an issue when Mother, during
one of those screens, tested positive for cocaine; she
was seven months pregnant with Shawn.
As a result, Shawn was taken into the
Department’s care at birth. On October 8, 2008, the
court determined that Shawn was a child in need of
assistance (“CINA”). Shawn returned to Mother’s care,
however, on November 23, 2009, after a successful
permanency plan review hearing, and the case was
closed in May of 2010. Father was present at both the
permanency plan hearing and the CINA review hearing on a writ of habeas corpus because he was incarcerated in Hagerstown at the time of both hearings.
On September 21, 2010, Shawn was taken to the
hospital with a fentanyl patch 2 on his stomach.
Mother’s boyfriend at the time, Eric P., was allegedly
watching Shawn when Shawn somehow came in contact with the patch.
On October 19, 2010, the Department received a
child abuse and neglect referral regarding both Shawn
and his older sister, Amanda. Apparently, on October
8, Amanda and Mother’s boyfriend, Eric, were involved
in a physical altercation, during which Eric struck
Amanda in the face bruising her right eye and lower
left jaw. After the fight, Mother kicked Amanda out of
the home. The Department also received complaints
that Mother was using crack cocaine at the time.
On December 27, 2010, the Depar tment
received another repor t of problems in Mother’s
household. Mother was accused of smoking crack
cocaine in the home and having numerous men in the
home. Moreover, Mother’s boyfr iend, Er ic, was
accused of exposing Shawn to por nography. In
response to the recent incidents, a caseworker from
the Department made an unannounced visit to the
home. When the caseworker arrived, Shawn happened
to be with Robin Cook, his previous foster mother, who
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was babysitting Shawn. The Department suggested
that Mother sign a safety plan which would temporarily
place Shawn with the Cooks, but Mother refused.
Eventually, Mother agreed to the safety plan, and
Shawn was placed with the Cooks voluntarily.
In further response to the recent incidents with
Mother, the court adjudicated Shawn CINA for the second time on January 31, 2011. On February 7, both
Shawn and his younger sister, Lydia were officially
placed with the Cooks; Lydia and Mother tested positive for cocaine at Lydia’s birth on February 5, 2011.
As previously noted, Shawn had already been with the
foster family as a result of the safety plan.
On February 15, 2011, Mother was arrested for
possession of a controlled dangerous substance and
paraphernalia. She was released on her own recognizance in May of 2011. Mother was incarcerated
again from June 1, 2011 until July 8, 2011 after failing
to appear for her court date.
At the CINA review hearing held on March 14,
2011, the court warned Mother that she needed to
undergo intensive substance abuse treatment or the
permanency plan in place to reunify her and Shawn
would likely change. On August 10, 2011, the court
changed the permanency plan from reunification with
Mother to adoption.
At the termination hearing, Emily Nichols, the
social worker assigned to Shawn’s case, testified that
Mother missed scheduled visits with Shawn during the
last three weeks of April and all of May of 2011.
Mother’s incarceration explains her absence from visits
with Shawn. Since her release in July of 2011, Mother
was consistently attending her scheduled visits with
Shawn, which occurred weekly for two hours.
Ms. Nichols also testified that, throughout the
duration of the Department’s involvement with Shawn
and Mother, Mother has signed three different service
agreements. The most recent ser vice agreement
referred Mother for a neuropsychological evaluation, a
bonding assessment, therapy, and temporary housing
at Diakonia, a facility for the homeless and those in
need of transitional housing. Mother completed that
agreement, and as of the termination hearing, she was
attending meetings at WACS for drug and alcohol
counseling. She was also enrolled in Family Recovery
Court and was almost finished with the four-phase program. Mother, however, refused to participate in drug
screening at the WACS, and failed to sign a safety
agreement in which Shawn would be provided the
opportunity to stay with a relative or other designated
individual in lieu of placement in foster care. According
to Ms. Nichols, the Department fulfilled all of its obligations under the service agreements with Mother.
Ms. Nichols testified that when she has transported Shawn from the Cooks’ home to visits with Mother,
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he was always excited to return to the Cooks’ home
and would request to either cease visits or have shorter visits with Mother. According to Ms. Nichols, Shawn
is very bonded to his foster parents.
Karen Ray, a licensed clinical professional counselor, was accepted as an expert witness in child
development and family dynamics. She performed a
procedure called Strange Situation Procedure in which
she conducted interviews and sessions with Mr. and
Mrs. Cook, Shawn, and Mother to evaluate Shawn’s
attachment to the Cooks and to Mother. She explained
to the court that she evaluated Shawn’s attachment to
the three individuals by evaluating what Shawn does
after a stressful situation, such as a stranger entering
the room:
The strangers might make a difference in how the child acted, however,
what I’m looking at is whatever the
child’s reaction is, whether it’s calm,
whether it’s anxiety, whether it’s pleasure, whatever the reaction is, I don’t
care what happens with the stranger, I
care what happens when the parent
enters the room again, that’s what
we ’r e l o o k i n g fo r b e c a u s e i f fo r
instance if one of the strangers was
rude to the child or negative to the
child and the child got anxious. Well, I
don’t like that and I would speak to
that stranger later, but what I’m looking for is then when the parent comes
back in the room what does the child
do with that feeling, does he seek the
safe haven of the parent and then
does the parent recognize that and
respond to that or does he go off and
play with something else or does he
have a tantrum.
Ms. Ray also testified that Mrs. Cook’s reactions
to Shawn as he was playing suggested that she was
sensitive and flexible to Shawn’s needs, meaning that
she was developing a secure relationship with Shawn.
Ms. Ray described this as a “hallmark[ ] of parental
behavior.” The same was true for Mr. Cook; he demonstrated sensitive and flexible attention, and Shawn
responded to him and interacted well with him. As to
Mother, she was very enthusiastic about interacting
with Shawn, but Ms. Ray indicated that she did not
demonstrate sensitive or flexible responding. Rather,
she would become task oriented and hand Shawn toys
when he sought comfort by moving toward her.
There was some attachment between Mother
and Shawn, but not as much as there was between the
Cooks and Shawn. According to Ms. Ray, the ability to
appropriately respond to a child’s signals for comfort
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or other needs is learned by the caregiver from his or
her own caregiver. The amount of time that the caregiver has spent with the child is inconsequential; even
a stranger with flexible and appropriate responding
skills can sooth a crying child.
Ms. Ray indicated that Shawn was affectionate
with the Cooks; that the Cooks set appropriate boundaries, provided appropriate stimulation across developmental domains, and that they tended to his needs
with sensitive and flexible caregiving. Shawn was thriving at his placement with the Cooks, and Ms. Ray recommended that he remain with them. According to Ms.
Ray, transferring attachment bonds after they have
been formed is “lengthy and difficult” such that a decision about Shawn’s placement should be made “as
quickly as legally practical.”
Ms. Ray further indicated that if Shawn were to
change placements, that home would need to have the
following: a primary caregiver in the home who is able
to meet Shawn’s emotional, psychological, and physical needs; no violence; a caregiver who does not
abuse substances; a good boundary system set with
adequate supervision for Shawn; and a place where
Shawn is cared for and not neglected. Mother’s home
does not meet these conditions presently, according to
Ms. Ray, but might at some unpredictable future date.
The longer Shawn remains with the Cooks, however,
the more difficult it will be to separate him. Ms. Ray
had never seen Shawn interact with Father and could
not speak about Father’s relationship with Shawn or
about placement with Father.
Amy Isaacs, a licensed clinical social worker,
evaluated Shawn during what she called, play therapy.
She testified that during the first couple of sessions,
Shawn was delightful and in a “pretty good place”
developmentally. He was creative and able to use his
imagination and draw. Ms. Isaacs testified, however,
that by the third play therapy session, Shawn had a
regression where he reverted to some behaviors that
he had developmentally already surpassed, such as
“bedwetting, pooping in his pants, [and] masturbating.”
After this regression occurred, Ms. Isaacs suggested to the Department that they decrease and ultimately cease Shawn’s visits with Mother. Although she
could not testify as to whether the Department complied with her recommendation, Ms. Isaacs noticed an
improvement in Shawn’s behavior following her recommendation.
According to Ashley Furbay, Shawn’s Cour t
Appointed Special Advocate (“CASA”), it would be in
Shawn’s best interest to be adopted by the Cooks
because it is a very loving, nurturing home; Shawn is
well taken care of; and he has a good relationship with
the Cooks and with the other children living there. Ms.
Furbay observed Shawn with Mother when Shawn was

initially adjudicated CINA, but after the second time he
was adjudicated CINA, Ms. Furbay did not have contact with or observe Shawn with Mother. Ms. Furbay
never had contact with Father. Based on a report that
the Department provided, Ms. Furbay believed that
Father was incarcerated.
Mrs. Cook testified that she lives with her husband, Seth, their two children, and their three foster
children, including Shawn. Shawn gets along well with
the other children; they all think of themselves as siblings. Mrs. Cook has had regular contact with Mother,
but has never had contact with Father. Mrs. Cook
transports Shawn to all of his therapy appointments.
Both Mrs. Cook and Mr. Cook wish to adopt Shawn. If
permitted to adopt Shawn, Mrs. Cook testified that she
would be willing to have an open adoption situation
with both Mother and Father.
While at the Cook home, Shawn starts his daily
routine with breakfast, then engages in “free play using
[his] imagination and toys” with his siblings, watches a
few “shows,” has a snack, has lunch, takes a nap, has
dinner with the family, participates in a nightly family
activity, and then goes to bed around 8:00 p.m. The
one child in the Cook household who is school aged is
home schooled. As of the termination hearing, the
Cook family was planning on relocating to Showell,
also in Worcester County, the following month.
According to Mrs. Cook, Shawn was having regular visits with Mother until March 2011, when she
“basically went missing.” Visits resumed in July or
August of 2011, but Shawn began to have problems
sleeping and began crying out in his sleep. He was
very anxious around bedtime, always wanted someone
to sleep with him, and consistently requested that Mrs.
Cook leave a light on. Shawn would also “stimulate
himself on his privates.”
After every visit with Mother, Shawn would “act
out” by aggressively throwing things around the house.
Shawn’s behavior would resume to normal after a day
or two. Shawn would always request that Mrs. Cook go
with him to the visits with Mother. The visits would go
well if Mrs. Cook was present.
The Department admittedly did not offer any services to Father because he was unavailable as a result
of his incarceration coupled with the fact that while
Father was not incarcerated, the Department could not
locate him. Ms. Nichols testified that the Department
did not know of Father’s whereabouts and had no reason to believe that he was incarcerated. According to
Ms. Nichols, the Department sent a letter to Father’s
mother who lived in Catonsville, asking for his
address, but she could not provide one.
The Department had no contact with Father until
Ja nu a r y o f 2 0 1 2 w h e n Fa t h e r c o n t a c t e d t h e
Department from jail. Once alerted that Father was
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incarcerated, Ms. Nichols received information from
the Department of Corrections that Father was serving
a three year sentence. Because Father was incarcerated, there was no way for the Department to provide
him with services toward reunification with Shawn.
There was also no way to provide Father services or
provide a service agreement for Father when the
Department could not locate him.
Father testified on the last day of the termination
hearing. When asked for his address he provided his
mother’s address, 401 Gaither Avenue in Catonsville,
but indicated that he was incarcerated for the time
being at Patuxent.
Father was arrested for and convicted of conspiracy to commit robbery in December of 2008; he was
sentenced to four years incarceration in an institution
in Hagerstown, but was released fifteen months later,
in June of 2010. From that institution, Father came to
court twice, once in November of 2009 for a permanency plan review hearing and once in May of 2010 for
a CINA review hearing.
Upon his release, Father lived in Catonsville with
his mother, worked part-time at a local sub shop, and
attended community college at Baltimore County
Community College, also in Catonsville.
In April or May of 2011, while Father was at the
public library in Catonsville doing schoolwork, he ran
into Mother’s oldest child, Amanda. Amanda told him
that she was in Catonsville at that time living in a
group home; that Mother was pregnant with another
baby (Lydia); and that Shawn was with his foster family
again. According to Father, that was the first time he
discovered that the Depar tment was involved in
Shawn’s life again. Father testified that he contacted
the Department in hopes of learning the status of
Shawn’s case, but the juvenile court found this testimony contrary to Ms. Nichols’s testimony and not credible.
Apparently Father also called the juvenile court
to ensure that they had his address; he provided his
mother’s Catonsville address. In the Fall of 2011, he
received a show cause order for termination of his
rights to Shawn. Father responded by providing a new
address, 56 Benji Ct., Gaithersburg, and the court
treated this correspondence as an objection to the termination petition.
Father testified that he relocated to Gaitherburg
in March or April of 2011, but was still attending school
and receiving mail in Catonsville. Additionally, Father’s
ten year-old daughter was living with Father’s mother
in Catonsville, so he was often in Catonsville visiting
her. Father claimed he has unofficial custody of his
daughter.
On January 6, 2012, Father was arrested for two
counts of unauthorized use of a vehicle; one occurred
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in Baltimore City and one occurred in Baltimore
County. He was subsequently convicted and sentenced to one year incarceration for the Baltimore City
offense and three years concurrent incarceration for
the Baltimore County offense. According to Father, his
release could occur anytime between June of 2013
and February of 2014.
Admittedly, Father has only seen Shawn twice,
once at the hospital when Shawn was born and once
at a CINA review hearing in May of 2010. Father maintained, however, that he would be willing to work with
the Department to be able to take Shawn into his
home. Upon his release, he claims he will be living
back at the Gaithersburg address with his fiancé,
Kimberly Harwood. There would be room for Shawn at
that home. Father understood that he is unable to parent Shawn while incarcerated and testified that he
wants him to stay in foster care so as not to cause any
further disturbance, while Father is incarcerated; once
Father is released, he wants to ease into having full
custody of Shawn.
June McBaine Jacobs Brown (“Gigi”), Mother’s
grandmother, testified that Mother currently lives in
Gigi’s home in Ocean Pines. Gigi’s son, Mother’s
uncle, also lives in the home. If Mother were to have
custody of Shawn, Gigi testified that she would gladly
allow him to live there. Shawn has visited the home for
holidays. At the time of the hearing, Mother was working for Gigi. Gigi would pay her $600 per month to
track her medications, feed her, bath her, cook, clean
the home, run errands for her, and help her with whatever general needs come up.
Mother had several witnesses testify as to her
character; they demonstrated that she participates
regularly in an alcoholics anonymous program and a
church program. According to these witnesses, Mother
has been in the alcoholics anonymous program for
approximately a year and has been in the church program for approximately nine months. Since beginning
both programs she has opened up to those around her
and has become more calm.
David Baker, a parent educator at the Health
Department in Snow Hill, testified that Mother has
been involved with parenting classes since the initial
CINA case in 2008. Mother has been consistent in
coming to her parenting classes; she has completed
three different courses. The only parenting course that
Mother has not completed is a hands-on course in
which the children are active participants. Since completing some parenting courses, Mother is “more levelheaded;” “she does great[,] and she knows what she’s
supposed to do.” Mr. Baker testified that he has not
worked with Father in the recent case and could not
recall whether he worked with Father in the 2008 proceeding.
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Mother testified that she believes that she can
adequately care for Shawn now that she has undergone parenting classes and taken other steps to better
herself. She testified that she has a stable home, living
with her grandmother and uncle in Ocean Pines
Shawn would be able to come live there and have his
own room if Mother had custody of Shawn. Mother
indicated that she works for her grandmother as a
caretaker. Mother’s rent to live in the home is included
as part of her compensation.
Mother has completed assessments and attended appointments to plan for education programs and
the job hunt. She intends to find something in the inhome health care field, as she has been providing inhome care for Gigi. Should Gigi pass away, Mother
and her uncle will still be able to live in their current
home, as it is family owned. Mother, however, has not
had any training in the health care field.3
Mother testified that, as to the fentanyl patch incident, she had left Shawn home to pick up some extra
hours at work. Once she got to work, she realized that
the extra hours for extra money were not as important
as ensuring that Shawn was properly cared for; apparently, Mother’s Depar tment approved child care
provider was unavailable to watch Shawn. Shortly after
returning home to Shawn, Mother realized that there
was a patch on Shawn’s stomach. She immediately
removed the patch and called poison control. Poison
control told Mother to take Shawn to the emergency
room, and she complied. Luckily, Shawn was not
injured. Mother admitted that she did not know how the
patch appeared on Shawn’s stomach.
Mother also attempted to explain her cocaine
relapse. She explained that she was overwhelmed and
stressed at the time, but realizes that there are no
excuses for putting her child at risk like that. The
relapse occurred in November of 2010 and lasted until
Lydia was born in February 2011; according to Mother
it was “on and off” for those months.
Mother further testified that she has been sober
since June of 2011. In Mother’s most recent service
agreement with the Department, which occurred in the
summer of 2011, she was asked to participate in an
intense psychological evaluation. She did that, and the
evaluator diagnosed Mother with Post Traumatic Stress
Disorder (“PTSD”) and recommended that she receive
trauma therapy. Mother sought and obtained trauma
therapy at Ber lin Health Depar tment with Linda
Creighton. Her first appointment was in September of
2011. Mother also testified that she is bipolar, which
along with the PTSD, contributes to her addiction problems when feeling stressed and/or overwhelmed.
Ms. Creighton is also assisting Mother with her
addiction issues, as it is a dual diagnosis therapy program. As part of the service agreement, Mother was

also asked to par ticipate in bonding studies with
Shawn, which she also completed. According to
Mother, she feels a bond with her son, and knows that
he is bonded to her because during the bonding study
he “leaned up to [her] knee,” said “I love you” and
watched her leave “as if he wondered why” she was
leaving.
Also at the Berlin Health Department, Mother
participates in individual counseling once per month
with Susan Simone and participates in a small group
therapy with Ms. Creighton that meets bi-weekly.
Additionally, Mother sees a psychiatrist, named Dr.
Borjah at Jessup Pratt for her bipolar disorder, her
anxiety, and her PTSD; Dr. Borjah also monitors
Mother’s treatment program and medications. Mother
takes Lithium, Propranolol, and Klonopin. As of the termination hearing, Mother was meeting with Dr. Borjah
bi-monthly.
Mother also attends addiction support groups,
su ch a s Al co h o l i cs An o nymo u s a nd Celebrat e
Recovery. Mother testified that her addiction groups
have really helped her better her relationships with her
older children, her grandmother, uncle, and mother.
Mother testified that she can be a resource for
Shawn within the near future and that she has done
everything that the Department has asked of her. She
testified that she would like a slow transition for Shawn
back into her care, that would include parenting classes with Shawn present and family therapy. Mother
believed that this would be best for Shawn. If Shawn
were returned to her, she would accommodate the
Cook family so that Shawn could remain in contact
with them. This would be easily done as both families
attend the same church.
The Department asked whether Mother knew
where Father was; she indicated that she believed he
was somewhere in Baltimore staying with his mother.
Mother testified that she knew that infor mation
because Father had called her at work in 2010 just
after his release.
As of the date of hear ing, Shawn’s sister,
Amanda, was 18 years old, was working, and was living in an apartment with a friend. She had been clean
from alcohol and marijuana for a year. Shawn’s brother, David, was 17 as of the date of hearing and living
at a youth center called Mountain Meadows. As previously noted, Shawn’s sister, Lydia, was placed with
Shawn at the Cooks’ home.
On the last day of the termination hearing, following the conclusion of the State’s case, Father’s counsel
made a motion for judgment, which the court denied.
After considering all of the factors enumerated in
Maryland Code (1957, 2012 Repl. Vol.), Family Law
Article (“FL”), § 5-323(d), the juvenile court found by
clear and convincing evidence that Father was unfit to
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parent Shawn and Mother was currently unable to
safely and appropriately parent Shawn, as her current
progress while “commendable” was “tenuous and at a
fragile stage.” The court determined that Mother’s current inability, coupled with the child’s urgent need for
stability and permanence, and all of the other findings
concerning the FL § 5-323(d) factors “consitute[d]
exceptional circumstances that [made] a continued
parental relationship detrimental to the child’s best
interest.”
DISCUSSION
Both Mother and Father contend that the juvenile
court erred when it terminated their rights to parent
Shawn. Mother assigns error to the court’s finding that
it was in Shawn’s best interest to terminate her rights
due to exceptional circumstances that render a continued parental relationship with Mother detrimental.
Father assigns error to the court’s determination that
he was unfit to parent Shawn such that termination of
Father’s parental rights was in Shawn’s best interest.
Father also contends that the Department failed to
make reasonable efforts to provide him with family
reunification services.
In child custody determinations, Maryland appellate courts simultaneously apply three different levels
of review:
When the appellate court scrutinizes
factual findings, the clearly erroneous
standard . . . applies. [Secondly,] if it
appears that the [juvenile court] erred
as to matters of law, further proceedings in the trial court will ordinarily be
required unless the error is determined to be harmless. Finally, when
the appellate court views the ultimate
conclusion of the [juvenile cour t]
founded upon sound legal principles
and based upon factual findings that
are not clearly erroneous, the [juvenile
court's] decision should be disturbed
only if there has been a clear abuse of
discretion.
In re Shirley B., Jordan B., Davon B., and Cedric B.,
419 Md. 1, 18 (2011) (quoting In re Yve S., 373 Md.
551, 586 (2003)).
In termination of parental rights cases, courts
must balance a parent’s right to have custody of his or
her child against the “‘fundamental right and responsibility of the State to protect children, who cannot protect themselves, from abuse and neglect.’” In re
Adoption/Guardianship of Amber R. and Mark R., 417
In
re
Md.
701,
709
(2011)
(quoting
Adoption/Guardianship of Rashawn H. and Tyrese H.,
402 Md. 477, 497 (2007)). In Rashawn, the Court of
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Appeals expounded upon the juvenile court’s role in
termination of parental rights cases:
The Court’s role in TPR cases is to
give the most careful consideration to
the relevant statutory factors, to make
specific findings based on the evidence with respect to each of them,
and, mindful of the presumption favoring a continuation of the parental relationship, determine expressly whether
those findings suffice either to show
an unfitness on the part of the parent
to remain in a parental relationship
with the child or to constitute an
exceptional circumstance that would
make a continuation of the parental
relationship detrimental to the best
interest of the child, and, if so, how. If
the court does that - articulates its
conclusion as to the best interest of
the child in that manner - the parental
rights we have recognized and the
statutory basis for terminating those
rights are in proper and harmonious
balance.
402 Md. at 501.
The statutory factors discussed in Rashawn, are
codified in FL § 5-323(d), which provides:
(d) Considerations . - Except as provided in subsection (c) of this section,
in ruling on a petition for guardianship
of a child, a juvenile court shall give
primary consideration to the health
and safety of the child and consideration to all other factors needed to
determine whether terminating a parent’s rights is in the child’s best interests, including:
(1) (i) all services offered to the parent before the child’s placement,
whether offered by a local depar tment, another agency, or a professional;
(ii) the extent, nature, and timeliness of services offered by a local
department to facilitate reunion of the
child and parent; and
(iii) the extent to which a local
department and parent have fulfilled
their obligations under a social services agreement, if any;
(2) the results of the parent’s effort to
adjust the parent’s circumstances,
condition, or conduct to make it in the
child’s best interests for the child to
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be retur ned to the parent’s home,
including:
(i) the extent to which the parent
has maintained regular contact with:
1. the child;
2. the local depar tment to
which the child is committed;
and
3. if feasible, the child’s caregiver;
(ii) the parent’s contribution to a
reasonable part of the child’s care and
suppor t, if the parent is financially
able to do so;
(iii) the existence of a parental
disability that makes the parent consistently unable to care for the child’s
immediate and ongoing physical or
psychological needs for long periods
of time; and
(iv) whether additional services
would be likely to bring about a lasting
parental adjustment so that the child
could be returned to the parent within
an ascertainable time not to exceed
18 months from the date of placement
unless the juvenile cour t makes a
specific finding that it is in the child’s
best interests to extend the time for a
specified period;
(3) whether:
(i) the parent has abused or
neglected the child or a minor and the
seriousness of the abuse or neglect;
(ii) 1. A. on admission to a hospital for the child’s delivery, the mother
tested positive for a dr ug as evidenced by a positive toxicology test;
or
B. upon the birth of the child,
the child tested positive for a drug
as evidenced by a positive toxicology test; and
2. the mother refused the level of
drug treatment recommended by a
q u a l if ied addit ions specialist , a s
defined in § 5-1201 of this title, or by
a p hysician or psychologist , a s
defined in the Health Occupations
Article;
(iii) the parent subjected the
child to:
1. chronic abuse;

2. chronic and life-threatening
neglect;
3. sexual abuse; or
4. torture;
(iv) the parent has been convicted, in any state or any court of the
United States, of:
1. a crime of violence against:
A. a minor offspring of the parent;
B. the child; or
C. another parent of the child; or
2. aiding or abetting, conspiring, or
soliciting to commit a cr ime
described in item 1 of this item; and
(v) the parent has involuntarily
lost parental rights to a sibling of the
child; and
(4) (i) the child’s emotional ties with
and feelings toward the child’s parents, the child’s siblings, and others
who may affect the child’s best interests significantly;
(ii) the child’s adjustment to:
1. community;
2. home;
3. placement; and
4. school;
(iii) the child’s feelings about
severance of the parent-child relationship; and
(iv) the likely impact of terminating parental rights on the child’s wellbeing.
The factors enumerated in FL § 5-323, “‘though
couched as considerations in determining whether termination is in the child’s best interest, serve also as
criteria for determining the kinds of exceptional circumstances that would suffice to rebut the presumption
favoring a continued parental relationship and justify
ter mination of that relationship.’” In re
Adoption/Guardianship of Alonza D., Jr. and Shaydon
S., 412 Md. 442, 459 (2010) (quoting Rashawn, supra,
402 Md. at 499).
There is “a strong presumption that the child’s
best interests are served by maintaining parental
rights. It is only when clear and convincing evidence
exists that the child’s best interests are served by termination, may a parent’s constitutional right to parent
h i s ch i l d b e p e r ma n e n tl y fo re cl o s ed.” In re
Adoption/Guardianship Nos. J9610436 and J9711031,
368 Md. 666, 692-93 (2002).
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A. FL § 5-323(d) Factors
We begin our analysis by considering each of the
FL § 5-323(d) factors. With regard to all services
offered to the parents before Shawn’s placement as
well as the extent, nature, and timeliness of services
offered by the Department to facilitate Shawn’s reunion
with his parents, Mother was provided with three different service agreements. The Department referred her
for psychological evaluations, substance abuse treatments, a Family Cour t Recovery program, and to
Diakonia. While Mother claims that she has recently
complied with services and has ceased abusing substances, she refused requested drug screens and had
problems complying with service agreements early on.
It was not until very recently before the termination
hearing that she was sober and financially and emotionally available to her son. The Department has certainly offered substantial services to Mother in hopes
of reunification. Indeed, Shawn was returned to Mother
after her first streak of successful compliance with services, only to be returned to the Depar tment six
months later in response to Mother’s drug relapse.
As to Father, he was incarcerated throughout the
major ity of the proceedings, and when he was
released for a brief time, the Department could not
locate him. The Department sent correspondence to
Father’s mother’s home in Catonsville; attempted to
serve Father, via a sheriff, at the Catonsville address,
and asked Mother where he was living. All attempts to
contact Father were unsuccessful. Notably, Father
admitted that at all times when he was not incarcerated, he was receiving mail at the Catonsville address.
This prompted the juvenile court to discredit Father’s
testimony about the lack of correspondence between
the Department and Father.
With regard to the extent to which the
Department and parents have fulfilled their obligations
under a social services agreement, if any, Ms. Nichols
testified that the Department complied with all of its
obligations. Mother failed to comply with some services offered and only recently became fully compliant.
She also refused to take some drug screens, and
when compliant with the Department’s request for drug
screens, she twice tested positive for cocaine. As previously indicated, there was no social services agreement in place for Father.
In considering the next factor, the results of the
parents’ efforts to adjust their circumstances, conditions, or conduct to make it in Shawn’s best interests
to be returned to either of their homes, we look to the
extent to which the parents maintained regular contact
with Shawn, with the Department, and with the child’s
caregiver. FL § 5-323(d)(2). Mother maintained regular
weekly contact with Shawn only after July of 2011.
Prior to that time, her contact with Shawn was spo-
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radic. She maintained contact with the Department
regularly after it informed her that it planned to initiate
a change in Shawn’s permanency plan, but was less
involved before that time. With regard to Mother’s contact with the foster family, the family was eager to
maintain a relationship with Mother initially, and
Mother was cooperative. As time went on, however,
Mother’s contact with the foster family ebbed and
flowed.
Father had no contact with either the Department
or the foster family. Most telling is the fact that Father
had almost no contact with Shawn. He saw Shawn on
two occasions, Shawn’s birth and a 2010 court hearing.
With regard to the parents’ contribution to a reasonable part of the child’s care and support if financially able to do so, neither parent paid child support for
Shawn. There was no evidence that either parent has
ever maintained stable employment. While Mother currently receives a steady monthly income while caring
for her grandmother, such employment, given her
grandmother’s advanced age, poor health, and given
Mother’s lack of training in the health care field,
appears to be temporary.
As to Father, the only evidence concerning his
employment was his own testimony that at some point
he worked part-time at a sub shop in Catonsville.
Otherwise, Father has been incarcerated for a substantial portion of Shawn’s life and unable to provide
him with care and support. Father has been continuously incarcerated since January 6, 2012 and may be
incarcerated until as late as February of 2014. Father
was also incarcerated from December of 2008 until
June of 2010.
With regard to the existence of a parental disability that makes the parents consistently unable to care
for Shawn’s immediate and ongoing physical or psychological needs for long periods of time, there was no
evidence that either parent had a disability. Although
there was evidence that Mother suffered from bipolar
disorder, PTSD, and substance abuse problems, there
was no evidence that her mental and/or emotional
functioning were so impaired that she had a “mental
disorder,” 4 drug dependence, or other disability as
defined in FL § 5-101(f).5
With respect to Father, a parent’s incarceration,
while not a disability, See In re Adoption/Guardianship
Nos. CAA-92-10852 and CAA-92-10853, 103 Md. App.
1, 29-30 (1994),
may indeed, under the facts of a particular case, be a critical factor in permitting the termination of parental
rights, because the incarcerated parent cannot provide for the long-term
care of the child. Under such circum-
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stances, the best interests of the child
may warrant the ter mination of
parental rights. "[T]he controlling factor, or guiding principle, in adoption
and custody cases is not the natural
parent's interest in raising the child
but rather what best serves the interests of the child."
In re Adoption/Guardianship No. J970013, 128 Md.
In re
App. 242,
252
(1999)
(quoting
Adoption/Guardianship No. A91-71A , 334 Md. 538,
561 (1994)).
Father may be incarcerated until February of
2014. Although he may be released sooner, he is a
stranger to Shawn. Shawn has only met Father twice,
once when he was born and once at a court hearing.
Shawn was almost four at the time of the termination
hearing and is currently four and a half years old. He
may be almost five and a half before Father is
released from incarceration.
In a similar case, Nos. CAA-92-10852 & CAA-9210853, supra, 103 Md. App. 1, this Court reversed the
termination of a father’s parental rights to his one and
a half year old twin sons. In that case, as here, the
Department had provided numerous services to the
mother but failed to provide any services to the father
because they did not know anything about the father
and did not know what kind of parenting skills classes,
if any, he would need. Id. at 16. The social worker in
that case did not attempt to contact the father until
nine months after receiving the case, but was unsuccessful due to the father’s incarceration. Id. By the time
the termination hearing was held, the father, who was
serving a nine month sentence, was to be released
within two weeks; upon his release, he was scheduled
to begin a nine month drug rehabilitation program that
would allow him to visit his sons. Id. at 29. The Court
noted that, unlike the permanency of a disability, the
father’s incarceration was temporar y and did not
impede upon the long-term care of his sons. Id.
Unlike in Nos. CAA-92-10852 & CAA-92-10853,
here, Father is not scheduled to be released until anywhere between a year and a year and a half after the
termination hearing. Moreover, incarceration certainly
makes it difficult to provide services to Father or to
have Shawn visit with Father. Father was incarcerated
from December of 2008 until June of 2010 and then
was again incarcerated in January of 2012 to serve
another three years. In Nos. CAA-92-10852 & CAA-9210853, the father was serving a nine month sentence
and was able to visit with his children during the rehabilitation program following his release. Id. Also at the
time of the termination hearing in that case, the twin
brothers were one and a half years old, and could still
bond with their father. Id. at 8. Here, the testimony indi-

cated that Shawn did not know his Father and may not
have occasion to until he is released, at which time
Shawn will be five years old or five and a half years
old.
With regard to the next consideration, whether
additional services would likely bring about a lasting
parental adjustment so that Shawn could be returned
to either parent within an ascertainable time not to
exceed 18 months from the date of placement, the evidence weighs in favor of the contrary. Shawn has been
uninterruptedly placed with the foster family, since
December of 2010. As of the date of the termination
hearing, therefore, Shawn had been placed with the
family for 17-18 months. 6 Notably, Shawn was also
placed with the same foster family when initially taken
into the Department’s care in August of 2008; stayed
with that family until May of 2010; and then, after
Mother’s tragic drug relapse and other indiscretions,
came back into the family’s care in December of 2010.
While Mother has been recently improving her substance abuse problems, attending counseling and therapy, and otherwise compliant with her most recent service agreement, the juvenile court found her progress
to be tenuous and in a fragile state. Considering
Mother’s prior relapse and the extent of danger that
she placed Shawn in while relapsing, such as the fentanyl patch incident, this is not a clearly erroneous
finding.
As to Father, he did not know Shawn and never
made himself available to care for Shawn. Additional
services, therefore, would not likely bring about a “lasting parental adjustment” so that Shawn could be
returned to Father’s care within 18 months of placement, which in this case had been reached as of the
termination hearing, nor in any foreseeable future;
Father had never been involved or even present in
Shawn’s life.
Next we consider whether the parents have
abused or neglected Shawn or a minor and the seriousness of the abuse or neglect. While there was no
direct evidence of abuse, there was clearly evidence of
neglect as to Mother. Mother tested positive for
cocaine when she was seven months pregnant with
Shawn. Shawn was placed in the Department’s care at
birth and not returned to Mother until he was one and
half years old. Six months after Shawn was returned to
Mother, she had a relapse and began abusing cocaine
again. Her oldest daughter, Amanda also had substance abuse problems and was taken to a treatment
facility. Of utmost concern to the juvenile court and to
this Court was the fentanyl patch found on Shawn’s
stomach. This caused Shawn to be hospitalized, and
Mother could not explain to the court how a fentanyl
patch appeared on Shawn’s stomach. Moreover,
Mother’s youngest child, Lydia, was born drug exposed
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in February of 2011. Mother’s drug problems resulted
in severe and continuous neglect of Shawn and
Mother’s other children.
There was no evidence of neglect or abuse as to
Father, who as indicated, was never present in
Shawn’s life.
There was also no evidence that Shawn or
Mother tested positive upon admission to the hospital
for Shawn’s delivery, nor was there evidence that
Mother was offered or refused drug treatment recommended by a qualified addictions specialist, physician,
or psychologist at that time. There was, however, evidence that Mother tested positive for cocaine while
seven months pregnant with Shawn.
There was no evidence that either parent subjected Shawn to chronic abuse, chronic and life-threatening neglect, sexual abuse, or torture. Nor was there
any evidence that either parent had been convicted of
a crime of violence against a minor offspring of the
parent, the child, or another parent of the child, or of
aiding and abetting, conspiring, or soliciting to commit
one of those crimes.
There was no evidence that either parent has
involuntarily lost parental rights to one of Shawn’s siblings.
We now consider Shawn’s emotional ties with
and feelings toward his parents, his siblings, and others who may affect his best interests significantly. The
evidence demonstrated that although Shawn had a
bonding relationship with Mother, any visits with
Mother caused Shawn great stress. Initially, Mother’s
visits with Shawn were sporadic. Then they ceased
between March of 2011 and July of 2011, due to
Mother’s short periods of incarceration. Unfortunately,
other than weekly, supervised visits from July 2011 on,
and the brief six months in which Shawn lived with
Mother, Shawn has not been able to develop a relationship with Mother.
Shawn’s foster mother testified that Shawn
became stressed out and reverted to past, troublesome behaviors before and after having visits with
Mother. Karen Ray testified that Mother was unable to
respond appropriately to Shawn’s needs in order to
support a healthy bonding relationship. The foster parents, however, demonstrated appropriate and supportive responses. Ms. Ray also indicated that the foster
parents set appropriate boundaries with Shawn, provide appropriate developmental stimulation, and tend
to his needs with sensitive and flexible caregiving.
They are affectionate with Shawn, and he is affectionate with them. The foster parents testified that they
would be willing to adopt Shawn.
Shawn has no emotional ties to Father, as Father
is a stranger to him. As to his siblings, it is unknown
how bonded he is to Amanda or David, but he has
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been living and interacting with Lydia at the Cooks’
home.
With regard to Shawn’s adjustment to the community, home, placement, and school, the evidence
demonstrated that Shawn has adjusted well in his current community, home, and placement. He is not yet
school aged. As noted above, he has a strong relationship with the Cook family.
With regard to Shawn’s feelings about severance
of the parent-child relationship, he was unable to
express his feelings to the court. He indicated to his
social worker, Ms. Nichols, and to his foster mother on
a few occasions that he did not want to visit Mother.
Shawn does not know his Father.
With regard to the likely impact of terminating
parental rights on the child’s well- being, the child, with
the exception of six months of his life, has been living
with the same foster family. The evidence presented
supports that he is happy and well-adjusted at that
home. The foster family has indicated that they are
willing to permit Mother and possibly Father to have
post-adoption contact with Shawn. Shawn’s life with
Mother was unstable, and he was the victim of neglect
on several occasions. Shawn’s life with his foster family
has proven to be happy and stable. Life with the Cooks
is all Shawn knows, given the short amount of time he
has spent with Mother and the fact that he has never
lived with Father.
B. Parental unfitness or exceptional circumstances
FL § 5-323(b) provides the juvenile court the
authority, after considering the § 5- 323(d) factors, to
ter minate the parental relationship and per mit
guardianship of the child despite the parent’s lack of
consent, if a parent is unfit or if “exceptional circumstances exist that would make a continuation of the
parental relationship detrimental to the best interests
of the child such that terminating the rights of the parent is in a child’s best interests[.]”
The Cour t of Appeals has made clear that,
“‘where the fundamental right of parents to raise their
children stands in the starkest contrast to the State's
effort to protect those children from unacceptable
neglect or abuse, the best interest of the child remains
the ultimate governing standard.’" Shirley, supra, 419
Md. at 21 (quoting Rashawn, supra, 402 Md. at 496).
With regard to the juvenile court’s findings that
Mother’s circumstances were exceptional as to conclude that termination of her rights to parent Shawn
was in Shawn’s best interest and that Father was unfit
to parent Shawn, the Court of Appeals made clear
that, “[w]hat the statute appropriately looks to is
whether the parent is, or within a reasonable time will
be, able to care for the child in a way that does not
endanger the child’s welfare . . . primary consideration
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must be given to ‘the safety and health of the child.’”
402 Md. at 499-500 (internal citations omitted.)
As to Mother, Shawn’s health and safety were in
jeopardy several times while in her care. As previously
iterated, Mother’s substance abuse problems detrimentally affected Shawn’s well-being. She used
cocaine while pregnant with Shawn and while pregnant with his younger sister, Lydia. She somehow
allowed Shawn, either by inattention or intention, to
have a fentanyl patch attached to his stomach, necessitating hospitalization. The juvenile cour t found
Mother’s recent progress toward sobriety commendable, but deemed her progress “tenuous and at a fragile stage.” This finding is not clearly erroneous. Per her
own admission, Mother experienced a tragic relapse in
late 2010 that resulted in Lydia being bor n drug
exposed, Amanda having teenage drinking affairs in
the family home, and Shawn being exposed to a fentanyl patch. The court’s concern with Mother’s unstable
progress, especially in light of the potential dangerous
consequences that a relapse may yield, was supported by the evidence and thus, not clearly erroneous.
As to Father, the juvenile court found that he has
not been and will not within a reasonable time period
be able to care for Shawn. He has an extensive criminal record and a history of substance abuse problems.
He has been incarcerated for a significant portion of
Shawn’s life. Although Father’s current incarceration is
temporary and unlike a life sentence or long-term sentence, his temporary incarceration coupled with the
fact that he has never cared for Shawn and only met
him twice, indicates that his incarceration and unavailability to care for Shawn in the past permeates beyond
his release date.
Shawn does not know his father and will not
know his father to the extent that he would be a viable
placement option in the near future. Even when Father
was not incarcerated, he was completely absent from
his son’s life. The Department did not hear from him
until termination proceedings were underway. Father’s
position that he would be fit and able to care for
Shawn upon his release is incomprehensible. Shawn
does not know his father, and based on Karen Ray’s
testimony that transferring attachment bonds after they
have been formed is “lengthy and difficult” such that a
decision about Shawn’s placement should be made
“as quickly as legally practical,” placement with Father
after the conclusion of his sentence is not in Shawn’s
best interests.
The purpose of FL § 5-323 is permanency in a
child’s life. In re Nos. J9610436 and J9711031,supra,
368 Md. at 677. Attempting to develop a relationship
with his soon to be five year old son now, for the first
time, flies in the face of permanency. The juvenile

court’s finding that Father is unfit to parent Shawn is
not clearly erroneous.
C. Department’s efforts to provide reunification
services to father
Father maintains that the Department’s failure to
provide reunification services to him warrants reversal
of the juvenile court’s decision to terminate his rights
to parent Shawn. We disagree. Although it is true that
the Department did not offer such services, services
offered to Father is but one factor of many to consider
when determining whether to terminate parental rights.
In re Adoption/Guardianship No. 94339058/CAD, 120
Md. App. 88, 105 (1998). “[T]he court must review all
relevant factors and consider them together.” Id.
Indeed, as we noted above, “primary consideration
must be given to ‘the safety and health of the child.’”
Rashawn, supra , 402 Md. at 500 (internal citations
omitted). The record makes clear that the juvenile
court carefully reviewed the factors enumerated in FL
§ 5-323(d) and considered all evidence presented at
the hearing.
After considering the factors enumerated in FL §
5-323(d), the juvenile court found that the rights of
Mother and Father to parent Shawn were in stark contrast to his best interests. This finding was based upon
sound legal principles and factual findings that were
not clearly erroneous. Because we may disturb the
juvenile court’s decision only in reaction to a clear
abuse of discretion, Shirley, supra, 419 Md. at 18, we
affirm the judgments of the juvenile court.
JUDGMENTS OF THE CIRCUIT COURT
FOR WORCESTER COUNTY AFFIRMED.
COSTS TO BE PAID BY APPELLANTS.

FOOTNOTES
1. Mother presented the following question:
Did the court err in terminating parental
rights where the mother has remedied the
problems necessitating removal of Shawn
from her care, and the circumstances in
the case were typical rather than exceptional?
Father presented the following questions:
1. Did the trial court err when it terminated Father’s parental rights notwithstanding the absence of any evidence
of Father’s alleged unfitness to be a
parent?
2. Did the trial court err when it terminated Father’s parental rights notwithstanding [The Department’s] total failure to make reasonable efforts to pro-
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vide Father with family reunification
services?
2. It appears that a fentanyl patch is a narcotic pain reliever.
3. The juvenile cour t noted in its opinion that Mother’s
employment did not appear stable “given Mother’s lack of
training in the field and her grandmother’s advanced age and
obvious health problems.” At the termination hearing, Gigi
appeared in court to be “frail, in wheelchair, and on oxygen.”
4. Maryland Health Gen. § 10-101(f) provides:
( f)(1) "Mental disorder" means a behavioral or emotional illness that results from
a psychiatric or neurological disorder.
(2) "Mental disorder" includes a mental illness that so substantially impairs the mental or emotional functioning of an individual
as to make care or treatment necessary or
advisable for the welfare of the individual
or for the safety of the person or property
of another.
(3) "Mental disorder" does not include an
intellectual disability.
5. FL § 5-101(f) defines disability as follows:
(1) alcohol dependence, as defined in § 8101 of the Health — General Article;
(2) drug dependence, as defined in § 8101 of the Health — General Article;
(3) a mental disorder, as defined in § 10101 of the Health — General Article; or
(4) intellectual disability, as defined in § 7101 of the Health — General Article.
6. The three-day hearing began on May 24, 2012, resumed
on June 11, 2012, and then finished on June 22, 2012.
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Divorce: motion to recoup alimony: law of the case

Joseph F. Andrulonis
v.
Mary I. Reilly f/k/a
Mary I. Andrulonis
No. 2022, September Term, 2011
Argued Before: Meredith, Watts, Eyler, James R. (Ret’d,
Specially Assigned), JJ.
Opinion by Meredith, J.
Filed: April 24, 2013. Unreported.
Based on the law of the case doctrine, the trial court
properly awarded summary judgment against a man
who, in February 2011, sought to recoup alimony he
paid to his ex-wife prior to May 2010, when the Court
of Special Appeals had ruled that “Alimony paid by
Husband to Wife is hereby terminated as of the date of
this decision,” specifying in a final footnote that it was
not requiring the wife to repay alimony she received
prior to the May 2010 decision.
Joseph Andrulonis, appellant, unsuccessfully
argued in the Circuit Court for Baltimore County that
he was entitled to recoup alimony he paid to his former
wife, Mary Reilly, the appellee. This is an appeal from
the judgment of the circuit cour t which granted
appellee’s motion for summary judgment.
QUESTION PRESENTED
Appellant presents five questions which we have
distilled to one:1
Was summary judgment properly entered in favor of appellee?
We conclude that the circuit court did not err in
granting appellee’s motion for summary judgment, and
we will affirm.
FACTS AND PROCEDURAL HISTORY
The factual background of this case is not disputed, and was laid out by this Court in our reported opinion in Andrulonis v. Andrulonis , 193 Md. App. 601
(2010) (“Andrulonis II”). It can be briefly summarized
here. The parties were married on July 18, 1959, and
separated on or about November 2, 1991. On August

23, 1995, they executed a separation and property settlement agreement (“the Agreement”) that included, as
“Paragraph II,” appellant’s agreement to pay appellee
$4,000 per month in permanent alimony. The alimony
provision was non-modifiable. Appellant agreed that
the monthly payments to appellee would
commence upon the date of the signi n g o f th i s Agre e me n t. H u sband
agrees to pay Wife alimony until he
ter minates his employment and
begins to receive termination, retirement or disability benefits, at which
time Wife shall receive a fifty percent
(50%) share of the total amount of
Husband’s Ter mination Payments,
Extended Ter mination Payments,
Temporary Disability Payments, or
other type of post-employment wages,
income, benefits or payments. . . .
Id. at 607.
The separation and property settlement agreement was incorporated and merged into the parties’
judgment of absolute divorce, which was signed on
December 4, 1995. The judgment of absolute divorce
specifically ordered appellant to “pay alimony unto
Mary I. Andrulonis in accordance with [the aforementioned] Paragraph II of the Agreement between the
par ties, not subject to Cour t modification.” Id . In
Andrulonis II, we noted that “[n]o exceptions were filed
and neither party appealed the final divorce judgment.”
Nonetheless, shortly after appellee remarried on May
9, 1998, appellant sought to modify his alimony obligation by filing what the parties refer to as the “1998
Complaint.”
In the 1998 Complaint, appellant contended that
there were two reasons for modification: one, appellant
alleged that the non-modifiability provision was something the court “sua sponte improperly ordered”; and
two, appellant alleged that the parties had agreed not
to marry again, and that their financial circumstances
had “altered considerably.” Id. at 608. Appellee filed a
motion to dismiss, which was granted with prejudice
on the basis of the circuit court’s conclusion “that the
alimony provision contained in the parties’ divorce
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decree is not modifiable.” Appellant appealed, and we
affir med in an unrepor ted opinion. Andrulonis v.
(Andrulonis) Reilly, No. 5526, Sept. Term, 1998 (filed
September 20, 1999) (“ Andrulonis I ”). The Court of
Appeals denied appellant’s petition for writ of certiorari. The circuit court issued a wage withholding order
against appellant.
Years passed. On May 6, 2008, appellant filed a
complaint in which he asked the court to immediately
terminate the wage withholding order and compel
appellee to disgorge the past three years’ worth of
alimony payments ($144,000). Appellant based this
claim on a then-five-year-old case in which the Court
of Appeals had held that, “unless an agreement states
explicitly that alimony survives a party’s remarriage,
alimony terminates on the marriage of the recipient
spouse.” Moore v. Jacobsen, 373 Md. 185, 187 (2003).
Appellant asser ted that Jacobsen should apply
retroactively, and that, because that 2003 case held
that alimony terminates on remarriage of the payee
spouse, appellant had been under no obligation to pay
alimony since the July 1998 remarriage of appellee.
Appellant argued that the holding in Jacobsen entitled
him to a judgment against appellee for her “wrongful
and unlawful taking of monies,” namely, all alimony she
had received after her remarriage.
Appellee’s motion to dismiss appellant’s “2008
complaint” was granted. The circuit court based the
dismissal on its view of the doctrine of law of the case,
noting that the issue of whether appellant was obligated to pay appellee alimony after her remarriage had
already been decided against appellant in Andrulonis
I.
Andrulonis II was the appeal of that decision.
Because so much of the current appeal is based on
appellant’s interpretation of Andrulonis II, we will outline the proceedings that took place in that case in
greater detail.
Appellant noted his appeal in Andrulonis II after
the circuit court granted appellee’s motion to dismiss.
As we indicated above, the circuit court found that,
despite the 2003 ruling in Jacobsen, the actions available to it in the instant case were limited by the law of
the case doctrine. Appellee argued on appeal that, in
addition to law of the case, appellant’s 2008 complaint
was also barred by collateral estoppel and res judicata.
This Court held in Andrulonis II that the 2008
complaint was “not barred by the aforementioned legal
doctrines,” 193 Md. App. at 613. Further, we held that
appellant was correct that the Jacobsen case dictated
that appellant’s obligation to pay “alimony in this case
should be terminated, due to [appellee’s] remarriage.”
Id. at 613-14. We observed, id. at 618, that the Court
of Appeals had held in Jacobsen: “‘The public policy
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set forth in [Maryland Code (1984, 2006 Repl. Vol.),
Family Law Article (“FL”), §] 11-108 clearly states that
alimony does not survive the remarriage of the recipient.’” We concluded that “[p]recluding [appellant’s]
claim in this case would not only undermine the public
policy grounded in FL § 11-108, but would foster a
continuing wrong.” Id. at 619.
The precise wording of our opinion in Andrulonis
II guides our consideration of the present appeal. In
the concluding paragraph of the reported opinion, we
stated: “For all of the foregoing reasons, we reverse
the judgment of the circuit court. Alimony paid by
Husband to Wife is hereby terminated as of the date
of this decision, in accordance with Jacobsen.” Id. at
619 (emphasis added). This last sentence of the opinion also carried a footnote (“footnote 5”), which reads,
in its entirety:
In so holding, we are not modifying or terminating [appellant’s] obligations under the Agreement with
regard to the “fifty percent (50%)
share of . . . Termination Payments,
Extended Ter mination Payments,
Temporary Disability Payments, or
other type of post-employment wages,
income, benefits or payments.” As far
as we can ascertain, these payments,
as written in the Agreement, are pension benefits awarded to [appellee]
and not subject to termination. We are
also not requiring [appellee] to
return past alimony paid by [appellant] prior to this decision.
Id. at 619 n.5 (emphasis added). We remanded the
case “for further proceedings consistent with this opinion.”
Appellant filed both a motion to reconsider
Andrulonis II in this Court, and a petition for writ of certiorari in the Court of Appeals. Both were denied.
The course of the relevant proceedings post
remand was as follows. On February 23, 2011, appellant filed a motion captioned “Plaintiff’s Motion For
Court to Set in for Determination His Civil Complaint
Count Two Claims and Judgment Against Defendant
For Monies Wrongfully Taken by Defendant From
Plaintiff Under The ‘Immediate Wage Withholding
Order’ After Defendant’s Remarriage on July 28,
1999 [2] Together With Entry of Judgment for Costs
Against Defendant In Conformance With Cour t of
Special Appeals Mandate.” This motion requested that
the circuit court “set in for determination and judgment
his Complaint claims in COUNT TWO to recover from
Defendant those wage monies Defendant caused to be
wrongfully taken” pursuant to the 1999 wage withholding order. The motion asked the court to:
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Grant a hearing for and determination of Plaintiff’s Count Two claims
for recovery of the monies taken by
Court Order of Defendant’s wrongful
monthly alimony payments taken within twelve (12) years prior to Plaintiff’s
cause of action was filed and continuing until terminated by the Maryland
Cour t of Special Appeals totaling
$576,000.00 . . . [.]
On the same date, appellant also filed a motion for
summary judgment.
On March 14, 2011, appellee filed an opposition
to the motions and a counter-motion for summary
judgment, arguing that she was entitled to judgment
because this Court, in Andrulonis II, had already settled, in her favor, the question of recovery of previously
paid alimony.
The motions were heard on June 7, 2011. On
June 22, 2011, the Circuit Court for Baltimore County
filed an order denying appellant’s motion for summary
judgment, and granting appellee’s motion for summary
judgment. The order specified that it was granting that
relief based
[u]pon consideration of the
Defendant’s Motion for Summar y
Judgment, the Plaintiff’s Opposition
thereto, the Plaintiff’s Counter-motion
for Summary Judgment, the decision
of the Cour t of Special Appeals in
Andrulonis v. Andrulonis, 193 Md.
App. 601 (2010) and the record of this
case as a whole . . . [.]
On July 5, 2011, appellant filed a motion to alter
or amend pursuant to Rule 2-534 and for reconsideration pursuant to Rule 2-535. On July 28, 2011,
appellee filed an opposition, arguing that Andrulonis II
“obviously and conclusively resolved the issues that
Mr. Andrulonis continues to argue before the Circuit
Court.” Appellant filed a response and motion to strike
on August 24, 2011. On October 27, 2011, the circuit
court denied appellant’s motion to alter or amend and
for reconsideration, and on November 14, 2011, appellant noted the instant appeal.
STANDARD OF REVIEW
When we review the grant of a motion for summary judgment, we consider the facts in the light most
favorable to the non-moving party. Bednar v. Provident
Bank of Maryland, Inc., 402 Md. 532 (2007); Rhoads v.
Sommer, 401 Md. 131 (2007). “On review of an order
granting summary judgment, our analysis ‘begins with
the determination [of] whether a genuine dispute of
material fact exists; only in the absence of such a dispute will we review questions of law.’” D’Aoust v.

Diamond, 424 Md. 549, 574 (2012) (internal citations
omitted). If “the motion and response show that there
is no genuine dispute as to any material fact,” Rule 2501(f), we must determine de novo if the party in
whose favor summary judgment was entered was entitled to judgment as a matter of law. La Belle Epoque,
LLC v. Old Europe Antique Manor, LLC, 406 Md. 194
(2008). Our review is ordinarily limited to the grounds
relied upon by the circuit court, and we examine “the
same information from the record and determine the
same issues of law as the [motion] court.” Miller v. Bay
City, 393 Md. 620, 632 (2006); Deering Woods v.
Spoon, 377 Md. 250 (2003).
DISCUSSION
Neither party to this appeal contends there are
any material facts in dispute; nor do we independently
detect any. Rather, appellant contends that the circuit
court committed legal error in granting summary judgment. Despite the language of Andrulonis II expressly
terminating appellant’s alimony obligation “as of” the
date of that decision, i.e., May 5, 2010, appellant cites
Jacobsen to support his position, and asserts that
footnote 5 in the Andrulonis II opinion — in which this
Court specifically stated “[w]e are also not requiring
Wife to return past alimony paid by Husband prior to
this decision” — was not a ruling on the merits of his
restitution claim.
Appellant refuses to accept the impact of the law
of the case doctrine upon the circuit court proceedings
that took place subsequent to Andruonis II. We discussed the doctrine of law of the case in Andrulonis II,
and stated:
“The law of the case doctrine,
specifically a subset of the doctrine
known as ‘the mandate rule,’ prevents
trial courts from dismissing appellate
judgment and re-litigating matters
already resolved by the appellate
court.” Stokes v. Am. Airlines, Inc.,
142 Md. App. 440, 446 (2002) (citations omitted). Under that doctrine, “a
trial court is bound by the decision of
an appellate court in the case before
it . . . ‘unless [the ruling is] changed or
modified after reargument, and neither the questions decided nor the
ones that could have been raised and
decided are available to be raised in a
su b se q u e n t a p p e a l .’ ” Chesley v.
Goldstein & Baron, 145 Md. App. 605,
630 (2002) ( quoting Turner v. Hous.
Auth. of Balt. City, 364 Md. 24, 32
(2001)). “The doctrine, however, is a
judicial creation borne of procedure
and convenience, rather than an
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inflexible rule of law.” Stokes, supra ,
142 Md. App. at 446 (citing Hawes v.
Liber ty Homes, Inc., 100 Md. App.
222, 230 (1994)). “[W]hile the doctrine
binds a Maryland trial court to a prior
decision of this Cour t in the same
case, this Court may, but need not,
invoke the doctrine; in other words, we
are not precluded from opening up
and reconsidering an issue we decided earlier, in the same case, when
exceptional circumstances so warrant.” Chesley, supra, 145 Md. App. at
633 ( citing Hawes, supra, 100 Md.
App. at 230). “Thus, ‘decisions rendered by a prior appellate panel [of
the Court of Special Appeals] will
g enerally govern the second
appeal, unless (1) the previous decision [was] patently inconsistent with
controlling principles announced by a
higher court and is therefore clearly
incorrect, and (2) following the previous decision would create manifest
injustice.’” Id. (Quoting Hawes, supra,
100 Md. App. at 231) (additional citations omitted) (alterations and emphasis in or iginal); accord Corby v.
McCarthy, 154 Md. App. 446, 479-80
(2003); see also Turner, supra, 364
Md. at 34-35 (“It is well settled that the
law of the case doctrine does not
apply when . . . controlling authority
has since made a contrary decision
on the law applicable to such issues.”)
(Citations omitted).
Andrulonis II, supra, 193 Md. App. at 614-15 (emphasis added).
After remand of Andrulonis II, the trial court in
this case was presented with a complaint demanding
the recovery of alimony paid prior to May 5, 2010. That
specific issue had been addressed in Andrulonis II,
and had been resolved against appellant. After our
opinion in Andrulonis II was filed, appellant sought
judicial revision of the language in footnote 5, first by
filing a motion for reconsideration in this Court, and
then by raising that specific issue in his petition for writ
of certiorari. Both this Court and the Court of Appeals
denied his request for revision of footnote 5. Therefore,
this Cour t’s express r uling in Andr ulonis II that
appellee was not required to repay to appellant any
alimony paid prior to May 5, 2010, became the law of
the case. “Once an appellate court has answered a
question of law in a given case, the issue is settled for
all future proceedings.” Stokes v. Am. Airlines, Inc., 142
Md. App. 440, 446 (2002) (citations omitted).
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At the time the circuit court ruled on the current
motion for summary judgment, the court was bound by
our decision in Andrulonis II. Summary judgment was
properly granted. The circuit court would have violated
the law of the case had it ruled otherwise.
Given our conclusion that such ruling is consistent with our decision in Andrulonis II, the law of the
case doctrine also leads us to affirm the circuit court’s
ruling. Neither of the potential exceptions to the doctrine we identified in Andrulonis II — quoted above —
is applicable. Accordingly, we affirm the judgment of
the circuit court.
JUDGMENT OF THE CIRCUIT
COURT FOR BALTIMORE COUNTY
AFFIRMED. COSTS TO BE PAID BY
APPELLANT.

FOOTNOTES
1. Appellant’s questions presented, verbatim, are:
1. Did the trial court commit substantial
reversible error in refusing to permit
Appellant to have his Trial upon the
merits of his Count Two, Common
Law Restitution claim damages?
2. Was Appellant denied his substantive
and Procedural Due Process Rights,
to Trial, and recovery for injury to his
proper ty upon his Common Law
Remedy right of Restitution contrary
to Maryland Declaration of Rights,
Art. 19, and Art. 23, clause two?
3. Did the Trial Court below commit substantial reversible error in granting the
Summary Judgment Order against
Appellant and denying Appellant’s
Motion For Summary Judgment?
4. Did the Trial Court commit substantial
reversible error in issuing the
Summary Judgment Order against
Appellant and not against Appellee
without preparing and filing or dictate
[sic] into the Record a brief statement
of its reasons for its decision and the
fact and law relied was under Rule 2522(a)?
5. Did the Trial Court commit reversible
error in denying Appellant’s Motion to
Alter, Amend and Reconsider of [sic]
its Summary Judgment Order?
2. The marriage certificate appellant attached to this “Motion”
indicates that the appellee’s remarriage took place on May 9,
1998.
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CINA: evidentiary ruling: appeal moot

In Re: Tatiana L.
No. 0944, September Term, 2011
Argued Before: Krauser, C.J., Wright, Matricciani, JJ.
Opinion by Kauser, C.J.
Filed: April 29, 2013. Unreported.
Where the circuit court first granted the mother in a
CINA case access to investigatory files regarding the
death of another one of her children, but then vacated
the order and, with the consent of all parties, declared
the child a CINA and placed her in the custody of the
county DSS, it eliminated “any existing controversy”
and thereby rendered this appeal moot.
When three-year-old Elijah L. died under circumstances that suggested that his death may have been
the result of child abuse, the Howard County
Department of Social Services (“DSS”) filed a petition
in the Circuit Court for Howard County, sitting as a
juvenile court, seeking to have Elijah’s half-sister,
Tatiana L., declared a Child In Need of Assistance
(“CINA”) and placed in emergency shelter care. The
circuit cour t granted emergency shelter care and
placed Tatiana in the custody of DSS pending a determination of whether Tatiana was a CINA.
Before that determination was made, Tatiana’s
mother, Joaquinia L. (“Tatiana’s mother” or “the mother”), filed a motion, requesting any hospital, autopsy,
and medical records; police reports; and party and
third party statements that DSS intended to use in the
pending CINA adjudication. Among the third party
statements that DSS had in its possession was a video
recording of an interview of Tatiana by individuals from
DSS and the Howard County Police Depar tment
(“HCPD”), a product of their investigation into the circumstances surrounding Elijah’s death.
The circuit court granted the mother’s motion,
ordering that DSS provide the requested records and
reports, which included the video recording of the
interview. HCPD and DSS then filed a joint motion for
a protective order requesting that DSS be permitted to
exclude the video of the interview of Tatiana from the
material that it turned over to the mother. In their
motion, they claimed that allowing her access to the
recording would jeopardize an ongoing police investigation into the possible homicide of Elijah in which
both the mother and her boyfriend were possible sus-

pects. Then, after interviewing Tatiana three more
times, HCPD filed a second motion for a protective
order regarding the video recordings of those interviews.
Concluding that the mother must have access to
the video recordings to prepare for cross-examination
of Tatiana during the pending CINA adjudicatory hearing, the court denied both motions for a protective
order and ordered DSS to permit the mother to view all
four video recordings of Tatiana’s interviews prior to
the hearing. HCPD then noted this appeal, claiming
that the circuit court erred in ordering DSS to provide
the four video recordings to Tatiana’s mother.
At HCPD’s request, this Court stayed the order
in question, that is, the circuit court’s order requiring
that the video recordings of the investigatory interviews of Tatiana be shown to her mother. It further
stated that HCPD and DSS were not “required to disclose infor mation from the criminal investigation
pending regarding the homicide” of Elijah “while the
investigation remains pending and neither Tatiana’s
mother nor her mother’s boyfriend have been ruled
out as suspects.”
Determining that it was in Tatiana’s best interests
for the CINA adjudication to proceed “without further
delay” and that her interests outweighed her mother’s
interests in seeing the video interviews before the
adjudication took place, the circuit court ultimately
vacated the order requiring that the mother be allowed
to view the recordings, a ruling from which no appeal
was taken. Thereafter, with the parties’ consent, the
circuit court declared Tatiana to be a CINA and placed
her in the custody and under the limited guardianship
of DSS.
MOTION TO DISMISS
“‘A case is moot when there is no longer any
existing controversy between the parties at the time
that the case is before the court, or when the court can
no longer fashion an effective remedy.’” Green v.
Nassif, 401 Md. 649, 654 (2007) (quoting In re Kaela
C., 394 Md. 432, 452 (2006)). In the instant case, the
order the circuit court entered, with the consent of the
parties, declaring Tatiana to be a CINA, eliminated
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“any existing controversy” and thereby rendered this
appeal moot.
Moreover, when the circuit court vacated the
order that required DSS to show Tatiana’s mother the
interview recordings, HCPD received the precise relief
that it was asking of this Court on appeal. In short, that
ruling, from which no appeal was taken, also rendered
this appeal moot.
HCPD urges this Cour t, if it determines the
appeal to be moot, to exercise its discretion and consider the issue on the merits. But, as we do not render
advisory opinions, we decline HCPD’s invitation to do
otherwise. Green, 401 Md. at 655. We therefore dismiss this appeal as moot.
APPEAL DISMISSED.
COSTS TO BE DIVIDED EVENLY
BETWEEN THE PARTIES.
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Paternity testing: best-interest standard: intact family

William Corbett
v.
Amy Mulligan
No. 1033, September Term, 2010
Argued Before: Graeff, Eyler, James R.* (Ret’d, Specially
Assigned), Salmon James P., JJ.
Opinion by Graeff, J.
Filed: April 29, 2013. Unreported.
*Eyler, James R., J., originally participated in the
hearing and conference of this case while an active
member of this Court, and in the adoption of the first
opinion of this Court in this case; he participated in the
conference and adoption of this opinion as a retired,
specially assigned, member of this Court.
In denying a man’s petition to for a blood test establish paternity of a child who was conceived while the
mother was separated from her husband, the circuit
court properly considered all of the factors — including the stability of the child’s current home, the care
she received in her intact family, and the failure of the
petitioner to contribute to the child’s care — in concluding that he had not demonstrated that testing
would serve the child’s best interest.
This case returns to us on remand from the
Court of Appeals. In Corbett v. Mulligan, 198 Md. App.
38 (2011), we addressed whether Mr. William Corbett,
appellant, who asser ted pater nity of Gracelyn
Mulligan, a child conceived while her mother, Amy
Mulligan, appellee, was married to Thomas Mulligan,
but born after Ms. Mulligan’s divorce, had the right to
blood testing to determine if he was the child’s father.
We held that he did, and the Circuit Court for Frederick
County erred in denying his request, pursuant to Md.
Code (2011 Repl. Vol.) § 1-206(a) of the Estates and
Trusts Ar ticle (“E.T.”). Id. at 60. We held that Mr.
Corbett’s request was governed by Md. Code (2006
Repl. Vol.) § 5-1029(b) of the Family Law Ar ticle
(“F.L.”), which provides that a court “shall order” genetic testing upon a motion by a par ty “to determine
whether the alleged father can be excluded as being
the father of the child.” The basis for our decision was
that the Family Law Article paternity provisions were
designed to promote and protect the best interests of

children “born out of wedlock.” Corbett, 198 Md. App. at
58-59, and Gracelyn was, in our view, “born out of
wedlock” because Mr. and Ms. Mulligan were divorced
when she was born. Id.
A majority of the Court of Appeals disagreed,
holding that Mr. Corbett’s request was governed by
E.T. § 1-206(a), not F.L. § 5-1029(b). Mulligan v.
Corbett , 426 Md. 670 (2012). 1 Estates & Trusts § 1206(a) presumes that “a child born or conceived during
the mother and her husband’s marriage is the legitimate child of each spouse.” Mulligan, 426 Md. at 672.
“A request for blood testing to rebut that presumption
is analyzed as a motion pursuant to Maryland Rule 2423 (“Mental or physical examination of persons”), and
invokes the trial court’s discretion in deciding whether
ordering such testing would be in the best interests of
the child.” Id. The Court of Appeals held that the circuit
court, in rejecting Mr. Corbett’s request for blood testing, did not “err or abuse its discretion” in considering
the best interests of the child. Id. at 672-73.
The Court of Appeals remanded the case to this
Court “for consideration of the other issues raised by”
Mr. Corbett in his initial appeal to this Court. Id. at 700.
Mr. Corbett’s remaining questions, which we have
rephrased, are as follows:
1. Did the circuit court abuse its discretion in determining that Mr.
Corbett had not demonstrated, by
a preponderance of the evidence,
that it was in Gracelyn’s best
interests to have genetic/blood
testing done to deter mine the
identity of her biological father?
2. Did the circuit court err by consider ing an affidavit of pater nity
when: (1) it was not introduced
into evidence; and (2) it demonstrated that the Mulligans had
committed perjury?
3. Did the circuit court’s denial of Mr.
Corbett’s request for blood testing
deny his due process r ight to
establish parenthood or his right
to equal protection?
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For the reasons that follow, we shall affirm the
judgment of the circuit court.
FACTUAL AND PROCEDURAL BACKGROUND
Because the facts of this case were discussed in
depth in the opinions for this Court and the Court of
Appeals, we will provide only a brief recitation. We will
incorporate additional facts in our discussion as necessary to conduct an appropriate review of the remaining issues.
Ms. Mulligan and Mr. Mulligan were married on
March 26, 1999. They separated several years later
and entered into an agreement on April 20, 2009,
memorializing their separation and providing terms to
govern custody and support of their three children. Ms.
Mulligan filed a complaint for divorce on May 6, 2009.
On September 25, 2009, the circuit court signed a
judgment of absolute divorce.
In late March 2009, a few months prior to the
divorce, Ms. Mulligan and Mr. Corbett started dating
and developed a sexual relationship. One month later,
the couple began attempting to conceive a child. In
May 2009, Ms. Mulligan informed Mr. Corbett that she
was pregnant. A few months later, Ms. Mulligan and
her children moved in with Mr. Corbett, who lived in
Pennsylvania. After approximately one month living
together, Mr. Corbett demanded that Ms. Mulligan and
her children leave his home. She moved out shortly
thereafter, in September 2009. That same month, Ms.
Mulligan and her children moved back in with Mr.
Mulligan. On January 23, 2010, Gracelyn was born.
On Februar y 25, 2010, Mr. Corbett filed a
Complaint for Paternity, Child Support, and Visitation
Schedule in the circuit court. He requested that the court
conduct a hearing to determine whether to order paternity testing, establish a visitation schedule, and determine
the proper amount of child support to be paid.
On May 13, 2010, the circuit court held a hearing
on whether to order genetic testing to determine
Gracelyn’s biological father. Mr. Mulligan, Ms. Mulligan,
Mr. Corbett, and Donald King, Ms. Mulligan’s father,
testified at the hearing. As indicated, the court determined that genetic testing was not mandatory, and it
was not in Gracelyn’s best interests to order the testing. Accordingly, the court denied Mr. Corbett’s request
for paternity testing. The court found that Gracelyn had
“been in an intact family . . . [that] provides her with
stability,” and the family had provided emotionally and
financially for Gracelyn. The cour t contrasted
Gracelyn’s relationship with the Mulligan family with
Gracelyn’s relationship with Mr. Corbett, which it found
“was very limited.” On May 26, 2010, the court issued
an order denying Mr. Corbett’s request for paternity
testing and establishing “that Thomas Mulligan is the
legal father of the minor child, Gracelyn Mulligan.”
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DISCUSSION
I.
Mr. Corbett’s first contention is that the circuit
court abused its discretion when it denied his request
for a blood test because he “had not demonstrated, by
the preponderance of the evidence, that it was in
Gracelyn’s best interests to have genetic/blood testing
to determine the identity of her biological father.” He
asserts that “it is clear that it is in Gracelyn’s best
interests — both short and long term — to determine
for certain who her biological father really is,” arguing
that Gracelyn will benefit from having her biological
father in her life, especially when he desires to have a
relationship with her and provide her with financial
support.
Ms. Mulligan disagrees, arguing that the court did
not abuse its discretion because the evidence supported a finding that “Gracelyn’s best interest was served
by allowing her presumptive father to remain in that
role.” Ms. Mulligan points out that Mr. Mulligan, not Mr.
Corbett, provided health insurance for Ms. Mulligan
during her pregnancy and attended her prenatal doctor’s appointments. She notes that Mr. Mulligan provided child support for his other children during their separation and continued to be an active father involved in
the lives of their children. Mr. Corbett, by contrast,
required Ms. Mulligan to apply for food stamps when
they were living together, and he did not interact well
with her children. Although Mr. Mulligan was not certain that he was Gracelyn’s biological father, “he
assumed paternity because of the love of his family,”
whereas Mr. Corbett “refused to acknowledge a child
he was certain was his because she had the wrong
name.” All of this, Ms. Mulligan asserts, supports the
circuit court’s determination that Gracelyn’s best interests were served by Mr. Mulligan remaining her legal
father. Accordingly, she contends, the court’s refusal to
order a blood test was not an abuse of discretion.
The Court of Appeals has explained that
The criteria for determining the child’s
best interests in cases of disputed
paternity include consideration of the
stability of the child’s current home
environment, whether there is an
ongoing family unit, and the child’s
p hysi ca l , me n ta l , a n d e mo ti o n a l
needs. An important consideration is
the child’s past relationship with the
putative father. Finally, other factors
might even include the child’s ability to
ascertain genetic information for the
pur pose of medical treatment and
genealogical history.
Turner v. Whisted, 327 Md. 106, 116-17 (1992) (citations omitted). Accord Evans v. Wilson, 382 Md. 614,
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637-38 (2004). In determining what is in the child’s
best interest, a court should also consider “the extent
of [the paramour’s] commitment to the responsibilities
of parenthood, and balance his interest in establishing
his status as [the child’s] natural father against the
[married couple’s] interest in protecting the integrity of
the familial relationships already formed.” Id. (citations
and quotations omitted).
We review the circuit court’s ruling in this regard
for an abuse of discretion. See Evans v. Wilson, 382
Md. 614, 636-38 (2004) (reviewing for an abuse of discretion the circuit court’s ruling regarding a request for
paternity testing made pursuant to the Estates and
Trusts Article). “An abuse of discretion occurs ‘where
no reasonable person would take the view adopted by
the [trial] court,’ or when the court acts ‘without reference to any guiding rules or principles.’” Brass Metal
Prods. v. E-J Enters., 189 Md. App. 310, 364 (2009)
(quoting King v. State, 407 Md. 682, 697 (2009)).
In this case, in applying the best interests of
Gracelyn, the circuit court stated as follows:
[T]his child has been in an intact family, has been in a family that this Court
is satisfied provides her with stability.
It’s obvious . . . to the Court that she’s
well cared for, [and] well loved. The
father, Mr. Mulligan, has testified that
he’s working hard to keep this home
intact. He’s in fact working two jobs
because Mom is staying home. This
child has siblings who obviously have
bonded with this baby. A nine year
old, a seven year old, a five year old.
This is an incredible bond for a five
month old. Yes, this is only a five
month old. What does she know . . . ?
I was a mom a long time before I was
a judge. I believe that this child knows
what she has experienced in her life
and . . . she has known no one other
than her mother, Mr. Mulligan is her
father, her sister, her two brothers,
[and] her other relatives who are
involved in her life. Mr. Mulligan is
working two jobs. They’re trying to get
their finances under control. I believe
there is stability in this home. . . . This
Court believes that . . . there is an
intact family unit that must be respected and I believe this is an intact family. Difficulties, yes.
The physical needs, the emotional needs of the child, it’s clear to the
Cour t once again [that] she is well
cared for, well loved, well nourished . . .

not just . . . in a physical sense but . . .
in an emotional sense. She’s got little
brothers giving her pacifiers, talking
baby talk to her, interacting with her on
a regular basis. These are all the needs
that this child has that I believe . . . are
being well met.
The past relationship with the
putative father . . . was very limited.
Perhaps the circumstances added to
the limitation, but the Court cannot
disregard that Mr. Corbett kicked her
out when she was pregnant, had a
weak relationship with her other children, threatened . . . perhaps a seven
and five-year-old or a six and a fouryear-old boy with a belt. And quite
frankly, this Court believes that Mr.
Corbett . . . I’ve carefully paid attention
to [his] demeanor and testimony, I
believe this was a control thing for
him. I think he was ticked off that Ms.
Mulligan did not cooperate or communicate with him more dur ing the
process. . . .
***
I believe that he was frustrated
and angry at the hospital. He refused
to sign the affidavit of paternity. In fact
his testimony was she doesn’t have my
name, you’re not respecting me.
Basically, I’m paraphrasing, you’re not
respecting me as her father, I’m not
signing the affidavit. The flip side to
that is Mr. Mulligan, to use counsel’s
cliche, stepped up to the plate. . . . He
put his hands on the baby’s head while
she was being born. He has nurtured
her, cared for her, done everything
she’s needed not only for her but for
her mother and for her brothers and
sisters. . . . I do think his refusal, Mr.
Corbett’s refusal to sign it is a denial of
paternity and I think quite frankly from
my . . . review of the exhibits that were
admitted and the testimony that I
obser ved and the demeanor that I
observed [that] this is a control thing.
And that can be whatever it is. You
know, you all are adults. It’s not my job
to get in the middle of that. I’ve got to
make a decision [about] what I believe
is in this child’s best interest. I believe
[Mr. Corbett] . . . does have a very valid
desire to be involved in this child’s life,
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but I must weigh that with the integrity
of the family that she is raised in right
now and that she is being nurtured in
right now. I believe that his desire and
his commitment to responsibilities in
the future, if I were to say you’re her
. . . father . . . I suppose he would do
that, but I have to harken back to the
testimony where he didn’t pay for any
of her medical care. He didn’t pay for
any of the prenatal visits, the birth. He
hasn’t paid for anything subsequent to
her birth like diapers, like clothes, like
other needs. He hasn’t volunteered
any of this.
Therefore from the testimony that the
Court heard today I do not find that it
is in Gracelyn’s best interest that I
order the DNA testing. . . . Mr.
Mulligan . . . I find as a matter of fact
and law that under Estates and Trust
Article 1-206 he is Gracelyn’s father.[2]
The court’s ruling demonstrates that it properly
considered all of the required factors, including the
stability of the home environment, that Gracelyn was
being well-cared for in her present, intact family, and
that Gracelyn was in good physical and emotional
health. It also considered Mr. Corbett’s relationship
with Gracelyn, noting that he had not contributed
financially to her care, and finding that Mr. Corbett’s
prior conduct, including evicting Ms. Mulligan and her
three children from his home while she was pregnant,
suggested that his desire to be in Gracelyn’s life was
really about maintaining control over Gracelyn and Ms.
Mulligan. The court properly considered and assessed
the evidence before finding that it was not in
Gracelyn’s best interest to order a blood test. We perceive no abuse of discretion.
II.
Mr. Corbett next asserts that the circuit court
“should not have relied on the alleged ‘Affidavit of
Parentage’ in making its decision.” This argument is
based on his factual assertion that Mr. Mulligan testified that he signed an Affidavit of Parentage. He contends that, because a copy of the Affidavit was never
identified or entered into evidence, the “great weight”
that the cour t placed “on this document and Mr.
Mulligan’s signature thereon without any proof of its
existence” was error. Moreover, he argues that, if Mr.
and Ms. Mulligan “executed an Affidavit of Parentage,
it was based upon fraud and perjury,” as the parties
knew that “Mr. Mulligan was not the father yet swore
that he was,” and “can therefore be set aside,” pursuant
to F.L. 5-1028.1(d)(2)(i).
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Ms. Mulligan contends that Mr. Corbett’s contention is not preserved for appellate review, noting
that he failed to object to the testimony regarding the
Affidavit of Pater nity. In any event, Ms. Mulligan
asserts that the court “properly considered and gave
appropriate import to testimony with regard to that
Affidavit of Paternity,” suggesting “that it was not the
document itself but [Mr. Corbett’s] attitude when the
document was discussed and the inferences that could
be made from his attitude that were considered by the
court.” Specifically, Ms. Mulligan notes that Mr. Corbett
was questioned regarding his reasons for refusing to
sign the Affidavit of Paternity, and that based on its
observations of Mr. Corbett during his testimony, the
court determined that “his refusal to sign the affidavit
was a ‘control thing.’”
We decline to review this argument. As indicated,
this argument is based on Mr. Corbett’s assertion in
his brief that “Tom Mulligan testified that he signed the
Affidavit of Parentage,” and the court “put great weight
on this document.” Mr. Corbett, however, cites no reference to where in the record there is evidence to support these assertions. It is not the appellate court’s job
“to delve through the record to unearth factual support
favorable to appellant.” Van Meter v. State, 30 Md. App.
406, 408, cer t. denied, 278 Md. 737 (1976).
Accordingly, we decline to address the issue.3
III.
Mr. Corbett next contends that the circuit court’s
ruling denying him a paternity test violated his constitutional rights to due process and equal protection.
With regard to his constitutional right to due process,
Mr. Corbett cites solely to Troxel v. Granville, 530 U.S.
57 (2000), for the proposition that his fundamental liberty interest to have a role in the care and custody of
his child “has been totally abrogated by an unthoughtout decision of the trial court.” With regard to his equal
protection claim, Mr. Corbett suggests that the circuit
court’s comment: “I was a mom a long time before I
was a Judge,” in reference to “her belief that the five
month old child knows ‘Mr. Mulligan is her father,’” indicated that the judge gave preference to Ms. Mulligan
based on her gender.
Ms. Mulligan disagrees, arguing that “the present case does not present a question of constitutional proportions” because Mr. Corbett “is not a parent. Thus, he has no constitutionally protected right
which could be violated by the [court’s] decision in
this case.” She asserts that Mr. Corbett “is a legal
stranger to Gracelyn,” and “the Supreme Court [has]
determined that an outsider to a marital family unit
has no constitutional right to establish paternity even
if genetic testing indicated that he was the biological
father.”
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Ms. Mulligan further asserts that the isolated
statement at the root of Mr. Corbett’s equal protection
argument had little bearing on the trial court’s decision
and does not demonstrate that the court favored Ms.
Mulligan because of gender. She maintains that “the
trial judge’s statement with regard to motherhood was
made in context of her ability to understand the depth
of a five-month-old child’s family bonding experience,
not, as [Mr. Corbett] asserts, as a preference for [Ms.
Mulligan’s] decision making.”
With respect to Mr. Corbett’s claim that the
court’s denial of his motion for a blood test denied him
his due process rights, this contention is not preserved
for appellate review. Pursuant to Md. Rule 8-131(a),
this Court ordinarily “will not decide any [non-jurisdictional] issue unless it plainly appears by the record to
have been raised in or decided by the trial court.”
“Even errors of Constitutional dimension may be
waived by failure to interpose a timely objection at
trial.” Medley v. State, 52 Md. App. 225, 231, cert.
denied, 294 Md. 544 (1982). Accord Robinson v. State,
410 Md. 91, 106 (2009).
Here, even assuming that Mr. Corbett qualified as a
“parent” with a due process right to care for Gracelyn, Mr.
Corbett never made such an argument to the circuit court.
Counsel for Mr. Corbett discussed the factors for determining the best interests of the child, including “the stability of the child’s current home,” “the child’s physical mental,
and emotional needs,” and “the child’s past relationship
with the putative father,” but he never raised any argument, as he does on appeal, that his interest in establishing his status as Gracelyn’s father was a constitutionally
protected one. Mr. Corbett cannot now raise such an argument on appeal.
With respect to his equal protection argument,
we note that, other than a passing reference to the
Equal Protection Clause, Mr. Corbett provides no argument in support of his contentions on appeal. For this
reason, we will not address the issue. See Moosavi v.
State, 355 Md. 651, 660 (1999) (“if a point germane to
the appeal is not adequately raised in a party’s brief,
the [appellate] cour t may, and ordinarily should,
decline to address it”); Klauenberg v. State, 355 Md.
528, 552 (1999) (“arguments not presented in a brief
or not presented with particularity will not be considered on appeal”); Honeycutt v. Honeycutt, 150 Md.
App. 604, 618 (where the appellant “failed to adequately brief this argument . . . we decline to address it
on appeal”), cert. denied, 376 Md. 544 (2003). Even if
we were to address the issue, however, we would find
no indication that the cour t demonstrated any
favor itism toward either par ty based on gender.
Appellant states no claim for relief in this regard.

FOOTNOTES
1. Judge Mary Ellen Barbera, joined by Judge Irma Raker,
dissented, indicating that they would affirm the decision of
this Court. Mulligan v. Corbett, 426 Md. 670, 699 (2012)
(Barbera, J., dissenting).
2. The court also stated:
The other interest with regard to the
medical genetic factors . . . I haven’t heard
any testimony there’s any health issue with
this baby and if there’s one in the future that
can be addressed. You don’t need a court
to order blood tests to say why don’t you go
see if this person is a comparable blood
type or a comparable, or a possible . . .
donor. I don’t find that to be crucial here.
3. We note that, although it is not our job to look for the testimony, we did not find any such testimony. Mr. Mulligan did
testify that he told Ms. Mulligan that, if Mr. Corbett “wasn’t
willing to sign the birth certificate,” he would “love to be the
baby’s father,” the baby would need health insurance, and
“put my name down.” We found no testimony, however, stating that he signed an Affidavit of Paternity. And, although the
trial court stated that Mr. Mulligan “stepped up to the plate,”
after Mr. Corbett declined to sign the Affidavit of Paternity, we
interpret this as the court’s recognition that Mr. Mulligan took
on the responsibility as a parent to Gracelyn, not, as Mr.
Corbett alleges, reliance on a document.

JUDGMENT AFFIRMED. COSTS TO
BE PAID BY APPELLANT.
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The trial court erred in ordering grandparent visitation without first finding that the parents were unfit or
that exceptional circumstances outweighed the constitutional presumption that a fit parent’s decisions
regarding visitation are in the best interests of her
children.
This child access case concerns two children, Tyler,
now nine years old, and Alyssa, now eight years old. The
children’s parents, Christina A. Carter, now known as
Christina A. Quin (Christina),1 the appellant, and Justin L.
Davis (Justin), one of the appellees, were never married.
From September 10, 2007, until March 9, 2012, the parties operated under a consent order entered by the Circuit
Court for Queen Anne’s County providing that Christina
and Justin would share joint legal custody of the children,
Christina would have sole physical custody, and Justin
would have visitation rights and would pay child support of
$590 per month. On March 9, 2012, acting on the petitions of Justin and the children’s maternal grandmother,
Lisa A. Grant (Lisa), the other appellee, the circuit court
modified that order to provide that Christina and Justin
would share joint legal custody, Christina would have primary physical custody, Justin would have increased visitation rights, Lisa would have visitation rights, and Justin
would continue to pay child support at the existing level of
$590 per month.
Christina has appealed the court’s March 9, 2012
order and presents two questions for our review, which
we have reworded:
I. Did the court err in awarding visitation to Lisa
Grant?

UNREPORTED OPINIONS
Ed. note: Unreported opinions of the states courts of
appeal are neither precedent nor persuasive authority. Rule
8-114. Unofficial publication of an unreported opinion
does not alter the force of that rule. See Nicholson v.
Yamaha Motor Co., 80 Md. App. 695, 566 A.2d 135 (1989).
Headnotes are not from the courts but are added by the editors. Page numbers are from slip opinions.
II. Did the court err in declining to modify child
support?
We a n swe r b o t h q u e s t i o n s i n t h e a f f i r m a t i ve.
Accordingly, we shall reverse and remand to the circuit
court for further proceedings consistent with this opinion.
Facts and Proceedings
Christina and Justin began dating in 1999. At
some point, they were engaged to be married. Tyler
was bor n in 2004 and Alyssa was bor n in 2005.
Christina was employed as a surgical technician at
Anne Arundel Medical Center for eight and a half
years before graduating nursing school in June 2011.
After Christina became a registered nurse, she continued working at Anne Arundel Medical Center as a
labor and delivery room nurse. In 2007, Justin worked
for BR Instrument Corporation as a service technician.
In 2008, he left BR Instrument to work for a car dealership, which closed three or four months after he started work. Justin was unemployed for close to a year
before he started working for Triple A Ambulance in
early 2010. In early 2011, he left Triple A Ambulance
and went to work for Sunrise Solutions as a dispatcher
before returning to Triple A Ambulance in August 2011.
He also has been a volunteer firefighter for twentythree years and currently volunteers as an emergency
medical technician at the Grasonville Fire Department.
In June of 2004, around the time Tyler was born,
Christina purchased a home at 205 Duke Street in
Stevensville. Christina and the children have resided at
the Duke Street home continuously since that time,
except for a nine-month period from August of 2010
until April of 2011, when they lived with Lisa and her
husband, Michael,2 in Lothian, while the Duke Street
home was being renovated. Justin resided with
Christina and the children until he and Christina ended
their relationship in early 2007. At various times after
moving out of Christina’s home, Justin lived with his
parents, rented an apartment in Queenstown, purchased a house in Grasonville, rented a house in
Grasonville, shared an apar tment with his thenemployer in Stevensville, lived at the fire station where
he was a volunteer firefighter, and lived with the
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Grants. In January of 2012, Justin moved into a twobedroom home in Grasonville five or six miles from
Christina’s home in Stevensville.
From the time of their birth, both children have
spent substantial portions of their time with the Grants.
The parties disagree, however, as to exactly how much
time. According to Christina, the children stayed with
the Grants while she worked night shifts three nights
per week, from 6:00 or 6:30 p.m. through about 8:00
a.m. the next day. Christina described her mother as
her “babysitter,” but asserted that she had “separate
babysitters” who cared for the children while she was
attending nursing school. Christina also recalled that
she left the children with her mother six times when
she went on vacation, each trip lasting from four to six
days. According to Justin, Tyler lived “mostly” with the
Grants during the first six months of his life and spent
“at least half of his time” with the Grants from the time
he was born until April 21, 2011.
The Grants recall the situation somewhat differently. According to Michael Grant, Tyler lived with
Christina for two weeks after he was born, and then
lived primarily with the Grants until April 21, 2011.
Alyssa lived with the Grants from her birth until April
21, 2011. The children only spent the night with
Christina at her home one or two weekends per
month. “Every year,” Christina would go without seeing
the children for “more than a month” because she
would go on vacation for a week and then have to
make up work when she returned. Lisa estimated the
length of Christina’s absences at more like ten or
twelve days. Although Christina and Justin bought the
children Christmas and birthday presents, the Grants
purchased the children’s food and clothing, and paid
for the children to take karate lessons, play soccer,
and do other activities. While living in Lothian, Tyler
attended kindergarten on Kent Island for the 20092010 school year, and the Grants drove Tyler there or
met Christina in Annapolis with Tyler every day.
The relationship between Christina and the Grants
began to deteriorate in the early part of 2011. Christina
and her then-boyfriend (now husband) Peter Quin had
what the Grants viewed as a “fragile” relationship and
“argue[d] terribly.” In February of 2011, the Grants went
to the Wisp ski resort with Christina, Peter, and the children. At breakfast one morning, Peter became upset that
Alyssa had not finished the food on her plate. After
Alyssa rolled her eyes, Peter told her he was “going to
knock . . . the fucking eyeballs out of [her] head.” This
made Michael quite upset, causing him to push Peter’s
chair away from the table, but Michael did not want to
cause a scene in front of the children so he left the
room. Christina and Peter left the ski resort soon after
breakfast and the Grants finished the vacation with the
children, staying another three or four days.
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Justin and the Grants also were concerned about
br uises, scabs, and “handpr int”-like mar ks they
observed on both children. Michael observed Christina
pinching Alyssa on the arm and twisting her wrist.
Justin contacted a friend at the department of social
services who initiated an investigation of Christina and
Peter. Margaret Slama, a licensed social worker with
the Queen Anne’s County Depar tment of Social
Services, investigated and ruled out abuse.
The children’s contact with the Grants ceased, at
least for some time, on April 21, 2011. Christina and
the children had been living with the Grants while the
Stevensville house was being renovated. According to
Christina, the children had been on spring break that
day and she had taken them to the mall to go shopping and to see a movie. Christina forgot to take Tyler
to his scheduled karate class that afternoon, which her
mother, Lisa, had paid for. When Christina and the children returned to the Grants’ house, Lisa was very
u p se t th a t Tyl e r h a d mi sse d h i s ka ra te l es s on.
Christina and Lisa got into an argument that became
physical. Christina decided to take the children and
leave the house. On her way out, Christina noticed that
Tyler was missing. Christina and Michael found Lisa
locked in the Grants’ bedroom holding Tyler in a bear
hug, with a dresser pushed against the door on the
inside. Michael got the door open and tackled Lisa to
the ground. Christina pried Tyler free. Christina and the
children then ran to a neighbor’s house.
After calming the children down, Chr istina
returned to the Grants’ house to retrieve her belongings. Christina entered with a key and went directly to
her bedroom in the basement. She got hold of her
purse and looked up to see Lisa “standing at the top of
the stairs, and she was loading a gun, and she pointed
it down the stairs, and told me to get the fuck out of
her house.” Christina grabbed her purse, went up the
stairs, and left by the front door, with Lisa pointing the
gun at her and following her the whole time. As
Christina was walking down the front steps, Lisa
kicked her and told her that she “wasn’t her daughter
anymore.” Christina then drove her car to the neighbor’s house, retrieved the children, and drove away.
Christina called police after driving away, but did not
pursue criminal charges, as she simply wanted her
mother to “get help.” Christina has not brought the children to see her mother since that day.
Officer Dwayne Reynor of the Anne Arundel
County Police Depar tment confirmed that he met
Christina at a gas station in Lothian on April 21, 2011.
Christina was “visibly shaken, upset,” and informed him
that she had “had an altercation with her mother that
involved a handgun.” Officer Reynor went to the
Grants’ home and met a “crying” Lisa. Lisa admitted
that she had a gun in her room in a box, and that she
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had loaded it. Officer Reynor confiscated a loaded .22
caliber Ruger target pistol. When Officer Reynor asked
Lisa why she had been “loading it at the top of the
steps,” she replied that she “might want to hurt herself.”
Officer Reynor then transported Lisa to a hospital for
an emergency evaluation because he was concerned
that she might be a danger to herself or others.
The Grants’ version is somewhat different. Lisa
acknowledged that she and Christina had an argument
on April 21, 2011, arising out of Christina’s failure to
take Tyler to a karate class.
“I was trying to get [Christina] more
involved with the children. We did
argue over it. It did escalate to the
point where I told her if she wasn’t
going to respect me in my home, she
would have to leave. She made a
comment. . . . Her comment was Peter
told me you do not deserve respect.
So I smacked her across the face. I
mean, it was – I’m sorry, I did it. I
admit that I smacked her across the
face.”
Michael recalled that he was playing with the children
in the yard when Christina yelled to them that she and
the children had to leave because Lisa had kicked
them out of the house. According to Michael, Christina
told Tyler to say goodbye to his grandmother. Christina
called Tyler and he didn’t answer, so Michael went to
get him from his and Lisa’s bedroom. The door was
open three or four inches. Unbeknownst to Michael,
Lisa was kneeling on the floor behind the door hugging
Tyler. Michael opened the door, knocking his wife over
on top of Tyler. No one was hurt, and Lisa did not
attempt to prevent Tyler from leaving with Christina.
Lisa also acknowledged that she was holding a
gun in her hand when Christina returned about twenty
minutes later. The gun had been left to her by her late
father and, at the time Christina returned, she was
researching it on the internet in contemplation of selling
it. Lisa denied pointing the gun at Christina, threatening
Christina with the gun, or kicking Christina as she left the
house. Lisa recalled that she told Officer Reynor that she
was not going to hurt Christina, and that “I would hurt
myself definitely before I would hurt my daughter.” Lisa
remained in the hospital emergency room for “five minutes” and was not evaluated before she was released.
Despite knowing that Christina did not want the
children to see Lisa, Justin brought the children to the
see the Grants on multiple occasions during his
scheduled visitation time, beginning as early as May
15, 2011. The children were upset around the Grants
the first time Justin brought them over after the April
21 altercation. According to Justin, the children were
“worried about their mom being upset with them when

they got home.” Justin reassured them that “when they
were with me that it was okay.”
As we have noted, Christina and Justin ended
their relationship in early 2007. On May 11, 2007,
Justin sued Christina in the Circuit Court for Queen
Anne’s County, seeking custody of the children.
Christina and Justin were able to reach an agreement
and, on September 10, 2007, the circuit court entered
a consent order that awarded them joint legal custody,
awarded Christina primar y physical custody, and
ordered Justin to pay $590.51 per month in child support. The order incorporated a “Parenting Agreement”
that provided for Justin to have visitation with the children two Saturdays per month, every third Sunday,
and one evening per week. Christina and Justin also
agreed that the children would not have unsupervised
contact with Justin’s father, Alan Davis.
On March 18, 2011, Justin moved to modify the
existing custody order, seeking joint physical custody
and a reduction in child support. On June 10, 2011,
Lisa filed a complaint seeking custody of the children,
with reasonable visitation afforded to Christina and
Justin. By affidavit filed with Lisa’s complaint, Justin
consented to Lisa’s being awarded “primary custody”
of the children, provided he was granted reasonable
visitation. Christina opposed both petitions and, on
June 6, 2011, filed a counterclaim against Justin,
seeking increased child support and either sole legal
custody or joint legal custody with “tiebreaker authority,” due to their recent disagreement about whether the
children should have contact with Lisa.
After hearing two days of testimony on February
28 and 29, 2012, the court issued a written opinion
and order on March 9, 2012. The court identified three
material changes in circumstances: Justin had secured
a residence suitable for overnight visitation with the
children, Christina had married Peter Quin, who had
moved in with her and the children, and Lisa had used
a handgun during the April 21, 2011 argument.
The court found that “[Christina] – not her mother
[Lisa] – has been the primary caregiver for the minor
children,” and that the children lived on Kent Island and
attended school there at all times other than the 20102011 school year, when they lived in Lothian with the
Grants. The court found that both Christina and Justin
were fit and proper persons to have custody of the
children, and that “[b]ut for the April 21, 2011 incident,
[Lisa] has shown herself to be a fit and proper person
to have custody of the minor children on a reasonable
access basis.” The court commented that “[i]t is clear
that the children love all of the parties, and it will benefit the children to continue a relationship with each of
them.”
As a basis for awarding visitation to Lisa, the
court found:
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“[Christina]’s claim that [Lisa] has no
rights to child access with her children
is easily overcome by the following:
[Justin]’s belief and assertion that the
best interests of the minor children
will be served by reasonable access
with [Lisa]; and the Court concludes
from the evidence that there are not
only ‘exceptional circumstances,’ but
extraordinary circumstances, that are
present in this case. [Lisa] is not a
typical grandparent that has had
occasional time with the children. She
has helped raise the children from
birth. At her home, the children have
had their own bedrooms, and they
treat the residence as their second
home. [Lisa] has invested an extraordinar y amount of time, effor t, and
expense on behalf of the minor children, and it would be a disservice to,
and not in the best interests of, these
minor children if reasonable access
was not permitted.”
On the other hand,
“[t]he Cour t found both [Lisa]
and [Christina] to be willful and controlling. They have a history that is
s i g n i fi c a n tl y st rained by [ Lisa] ’s
absence during [Christina]’s childhood. As a consequence, it is unlikely
that they will have a favorable relationship with one another in the future.
Their self-serving positions and hurtful comments have unfortunately had
negative consequences that the parti e s ’ s tu bb o r nness cannot undo,
undermining their relationship and
that with the children. [Lisa]’s purposeful, and yet bizarre, actions on
April 21, 2011 cannot in any way be
justified. The minor children have suffered as a result. Any future disparaging remarks by any par ty or those
associated with them regarding any
other par ty or their associates are
improper and will not be condoned
and will subject the offending party to
severe sanctions.”
The cour t awarded joint legal custody to
Christina and Justin; awarded primary physical custody to Christina; awarded Justin overnight visits with
the children ever y other weekend from Friday to
Saturday and, beginning on June 7, 2012, every second and fourth week from Thursday to Saturday, as
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well as two non-consecutive weeks during the summer; awarded Lisa access to the children the first
weekend of every month from Friday afternoon to
Monday morning, as well as two non-consecutive
weeks during the summer; and maintained Justin’s
child support obligation of $590 per month. Christina
noted this timely appeal.
Discussion
I. Custody and Visitation
Christina first contends that the circuit court’s
award of visitation to Lisa over her objection was not
justified by “exceptional circumstances” or a finding
that the children would suffer significant harm without
visitation.3 Christina maintains that the trial court conflated the two stages of analysis required for an award
of grandparent visitation and proceeded to consider
the best interests of the children without first finding
the existence of exceptional circumstances. Christina
argues that the fact that the children have spent considerable time with the Grants, occasioned by her
need for childcare while working and attending nursing
school, is not exceptional. Christina also argues that
Lisa did not satisfy her burden of showing the children
would be har med by lack of visitation. Christina
asserts that the April 21, 2011 incident demonstrates
that Lisa is not a fit person to have visitation with the
children.
Lisa argues that the circuit court’s finding of “not
only ‘exceptional circumstances’ but extraordinary circumstances” was sufficient. Lisa maintains that the
court’s decision was supported by testimony by Kristen
Roemer, a family services caseworker with the Queen
Anne’s County Department of Social Services, and
testimony by Justin, her husband, and herself, to the
effect that the children would be adversely affected if
they did not have access to their maternal grandparents. Justin agrees with Lisa that the children have a
very strong bond with the Grants, and argues that it is
in the best interests of the children that they continue
to have regular contact with the Grants. Justin also
asserts that, regardless of Christina’s objection, the
court’s award of visitation to Lisa does not implicate
the constitutional right to parent because Christina’s
right is not superior to his own right and he fully supported Lisa’s request for access to the children.
As this Cour t reiterated in Brandenburg v.
LaBarre, 193 Md. App. 178, 996 A.2d 939 (2010),
“‘[o]rders related to visitation or custody are generally within the sound
discretion of the trial court, not to be
disturbed unless there has been a
clear abuse of discretion. See Walter
v. Gunter, 367 Md. 386, 391-92, 788
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A.2d 609 (2002); Beckman v. Boggs,
337 Md. 688, 703, 655 A.2d 901
(1995). However, where the order
involves an interpretation and application of statutory and case law, the
appellate cour t must deter mine
whether the circuit court’s conclusions
are “legally correct” under a de novo
standard of review. Walter, 367 Md. at
391-92, 788 A.2d 609.’”
Id. at 186, 996 A.2d at 943-44 (quoting Barrett v.
Ayres, 186 Md. App. 1, 10, 972 A.2d 905, 910, cert.
denied, 410 Md. 560, 979 A.2d 707 (2009)). As in
Brandenburg, where the case “involve[s] the application of the law of third-party visitation to the facts . . .,
we review the ultimate order de novo.” Id., 996 A.2d at
944.
In Maryland, grandparents have a statutory right
to petition a court for “reasonable visitation,” and to be
granted visitation “if the court finds it to be in the best
interests of the child.” Md. Code (1984, 2006 Repl.
Vol., 2011 Cum. Supp.), § 9-102 of the Family Law
Article (FL). This statutory right is, however, subordinate to a parent’s fundamental right, as a substantive
c o m p o n e n t of t he due process cla u se o f th e
Fo u r t e e n t h A m e n d m e n t t o t h e U n i t e d S t a t e s
Constitution and Article 24 of the Maryland Declaration
of Rights, “generally to direct and control the upbringing of [her] children.” See Koshko v. Haining, 398 Md.
404, 422-23, 443-44, 921 A.2d 171, 181-82, 194
(2007). See also Troxel v. Granville, 530 U.S. 57, 6566, 120 S. Ct. 2054, 2059-60, 147 L. Ed. 2d 49, 56-57
(2000). A parent enjoys a rebuttable presumption that
her “decision regarding the custody or visitation of . . .
her child with third parties is in the child’s best interest.” Koshko, 398 Md. at 423, 921 A.2d at 182 (citing
McDermott v. Dougherty, 385 Md. 320, 423, 869 A.2d
751, 811 (2005)).
A grandparent may rebut this presumption only
by making “a threshold showing of either parental
unfitness or exceptional circumstances indicating that
the lack of grandparental visitation has a significant
deleterious effect upon the children who are the subject of the petition.” Id. at 441, 921 A.2d at 192-93. “‘[I]t
is a weighty task . . . for a third party . . . to demonstrate “exceptional circumstances” which overcome the
presumption that a parent acts in the best interest of
his or her children and which overcome the constitutional right of a parent to raise his or her own children.’” Aumiller v. Aumiller, 183 Md. App. 71, 82, 959
A.2d 849, 855 (2008) (quoting McDermott, 385 Md. at
424, 869 A.2d at 812). A court must find parental unfitness or exceptional circumstances before presuming
to substitute its own judgment in place of a parent’s
judgment as to the best interests of the children. See

Koshko, 398 Md. at 444-45, 921 A.2d at 195. A grandparent seeking visitation bears the burden of presenting a “prima facie case on the issue of either parental
unfitness or exceptional circumstances as well as evidence sufficient to tip the scales of the best interests
balancing test in [her] favor.” Id. at 445 n.23, 921 A.2d
at 195 n.23.
The circuit court found, and there is no dispute
on appeal, that both Christina and Justin are fit parents to have custody of the children. Accordingly, our
decision in this case turns on whether Lisa demonstrated exceptional circumstances that would justify
grandparent visitation. We hold that she did not.
We considered facts quite similar to the case at
bar in Brandenburg v. LaBarre, supra. There, paternal
grandparents sought visitation with their four grandchildren after the children’s parents had denied them
access following a personal dispute unrelated to the
children. As the grandparents had not alleged parental
unfitness, the only issue was whether the grandparents had demonstrated exceptional circumstances
warranting visitation. 193 Md. App. at 183-84, 996 A.2d
at 942. We summarized the evidence as follows:
“Accepting the trial judge’s factual
findings, the sum of the evidence he
deemed credible was that the children
were cared for by [their grandparents]
on a daily basis for several years and
that the children frequently spent the
night at their house as well. The two
oldest boys . . . were in school most of
the day during the week, but were
picked up after school by [their grandmother] and also frequently spent the
we e ke n d a t [ t h e i r gra n d p a r e n t s ’ ]
house. The two youngest children
we r e i n f u l l - t i m e c a r e w i t h [ t h e i r
gra n d m o t h e r ] d u r i n g t h e we e k .
According to the court, the [grandparents] were ‘ever-present adult figures
in the lives of all four children.’”
Id. at 191, 996 A.2d at 946-47.
Nevertheless, the grandparents presented “no
evidence of harm to the children caused by the cessation or absence of visitation.” Id., 996 A.2d at 947. On
the contrary, “[t]he only evidence at trial with respect to
harm, vel non, supported the [parents]’ assertion that
the children were thriving.” Id. at 192, 996 A.2d at 947.
We explained:
“Although the trial judge was free to
reject this evidence, he was not free to
speculate about the children’s actual
condition. To be sure, if there had been
some facts in the record concerning the
condition of the children after contact
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ceased, reasonable inferences could
have been drawn from those facts to
conclude (if the facts supported it) that
they had suffered or were suffering
harm by the cessation of contact. The
trial court was not permitted to draw an
inference from the mere amount of time
the children once had spent with the
grandparents and the generally loving
and bonded relationship they had had
with them that the cessation of contact
between the [grandparents] and the
children had harmed the children. The
[grandparents] bore the ultimate burden
of showing harm and they failed to present the court with facts from which it
could draw a reasonable inference of
significant deleterious effect.”
Id. (footnote omitted) (emphasis added). Accordingly,
we held that the trial court erred in granting the grandparents visitation.
In the earlier case of Aumiller, the pater nal
grandparents had not developed a close bond with the
children, but wished to do so after the death of their
son, the children’s father. The grandparents argued
that exceptional circumstances existed because the
children’s mother “withheld and will continue to withhold information from the children relating to their
deceased father and his blood relatives, e.g., the
father’s likes, dislikes, medical history, strengths, and
weaknesses,” and the mother’s “unjustified withholding
of contact between [the grandparents] and the children
prevented a bond from forming.” 183 Md. App. at 82,
959 A.2d at 855. We rejected the grandparents’ first
claim, regarding the mother’s withholding of information from the children about their father and his family,
because accepting it “would render Koshko’s threshold
requirement superfluous and allow third parties to
reach the best interest analysis in virtually every case.”
Id. at 82, 959 A.2d at 856.
We similarly disagreed that the mother’s refusal
to allow visitation necessarily constituted exceptional
circumstances. “If the lack of visitation, standing alone,
constituted exceptional circumstances, the requirement would be meaningless.” Id. at 85, 959 A.2d at
857. In order to constitute exceptional circumstances,
we continued, “[t]here must be evidence of harm that
results or likely will result from the refusal to provide
visitation.” Id. We remarked that, “[w]hile it is possible
for a trial cour t to find exceptional circumstances
based on future detriment to the child, such a finding
must be based on solid evidence in the record, and
speculation will not suffice.” Id. at 81-82, 959 A.2d at
855. We noted that “[e]xpert testimony may be desirable and, frequently, may be necessary.” Id. at 85, 959
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A.2d at 857. Without evidence of harm to the children,
we could not interfere with the mother’s decision
against grandparent visitation. Id. at 84, 959 A.2d at
856-57.
We recently discussed in more detail the proof of
harm that a third party seeking visitation must produce
in In re Victoria C., 208 Md. App. 87, 56 A.3d 338
(2012), cert. granted, 430 Md. 344, 61 A.3d 18 (2013).
There, Victoria, an adult who had only attained majority toward the close of the proceedings in the trial
court, sought visitation with her two minor half-siblings.
Victoria had had a close relationship with her half-siblings until she left the family home and was placed in
foster care after a finding of indicated abuse against
her father, the shared parent. She had a very strained
relationship with her father ever since. Even though “no
evidence was presented that the minor children had
suffered any negative effect as a result of the absence
of visitation with their sister,” the trial court ordered visitation, relying instead on the detriment to Victoria from
the lack of visitation with her siblings. Id. at 105-06, 56
A.3d at 348.
This Court reversed, holding that Victoria had
failed to satisfy the Koshko exceptional circumstances
requirement. We explained, citing Brandenburg and
Aumiller, that “harm suffered by an adult as the result
of a denial of visitation with minor children is not a
consideration in a court’s exceptional circumstances
analysis. . . . Instead, the focus must be on whether a
minor child is harmed by the absence of visitation.” Id.
at 106, 56 A.3d at 348. We remarked that the court
could not infer harm from the mere fact that one of the
minor siblings remembered Victoria and asked about
her and thus, presumably, wanted to see her. Id. at
106, 56 A.3d at 348-49. We continued:
“The trial judge in the instant case
‘was not free to speculate about the
children’s actual condition,’ nor was
the trial court permitted to draw an
inference from the mere amount of
time the children had once spent with
Victoria or the caring relationship they
had with Victoria before the cessation
of contact. Brandenburg, supra, 193
Md. App. at 192, 996 A.2d [at 947]. As
did the grandparents in Brandenburg,
Victoria ‘bore the ultimate burden of
showing harm’ to her minor siblings,
and she failed to present the court
with evidence sufficient to demonstrate a significant deleterious effect.”
Id., 56 A.3d at 349.
In this case, there was no evidence of “a significant deleterious effect upon the children” resulting
from the lack of visitation with Lisa. The only evidence
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remotely suggesting negative effects upon the children
was testimony by Ms. Roemer, a family services caseworker with the Queen Anne’s County Department of
Social Services, who was not offered as an expert witness. On direct examination by Christina’s counsel,
Ms. Roemer was asked, “And you’re also not recommending that Ms. Grant have any kind of 50/50 custody schedule?” She replied:
“No, but I do think that Mr. and Mrs.
Grant have been a pivotal par t of
these kids’ lives. I think the kids really
are torn by this fracture of their family.
And I think especially Tyler is really –
it really wears on him that his mom
and his grand-mom aren’t getting
along. He’s – they’re both very connected to Mr. and Mrs. Grant. They’ve
been, I would character ize it as
they’re their grandparents, but they
have a – a much more active grandparent relationship than most. I would
characterize it as that. They’re very
connected to them. They were clearly
comfortable, and it – and it – and it’s
very painful for them not to see them
on a regular basis. So, I’m certainly
saying that they should be allowed to
have some type of contact with them.”
Shortly before that statement, Ms. Roemer testified
that the children, especially Tyler, were “doing well in
school,” had no behavioral problems, and were
“excelling.” Ms. Roemer’s testimony suggests that the
children were harmed by the bad blood between their
mother and grandmother, but not necessarily by their
lack of visitation with their grandmother.4 Court-ordered
visitation could, in all likelihood, make the dynamic
between mother and grandmother worse, not better.
As the record stands, this case is not factually
distinct from Brandenburg. Until April 21, 2011, the
Grants played a significant role in Tyler and Alyssa’s
lives. They had a loving bond with the children and
provided childcare multiple nights per week. They
allowed Christina and the children to live in their home
from August of 2010 until April 21, 2011. They provided for many of the children’s material needs and
wants. By all accounts, they were excellent grandparents. But that is not enough to overcome the constitutional presumption that a fit parent’s decisions regarding visitation are in the best interests of her children.
See, e.g., Victoria C., 208 Md. App. at 106, 56 A.3d at
349 (trial judge not “permitted to draw an inference
from the mere amount of time the children had once
spent with Victoria or the caring relationship they had
with Victor ia before the cessation of contact”);
Brandenburg, 193 Md. App. at 192, 996 A.2d at 947

(“The trial court was not permitted to draw an inference from the mere amount of time the children once
had spent with the grandparents and the generally loving and bonded relationship they had had with them
that the cessation of contact between the [grandparents] and the children had harmed the children.”);
Aumiller, 183 Md. App. at 85, 959 A.2d at 857 (“If the
lack of visitation, standing alone, constituted exceptional circumstances, the requirement would be meaningless.”).
Without solid, non-speculative evidence that the
children are suffering, or will likely suffer, significant
harm from a lack of visitation with Lisa, the courts may
not interfere in Christina’s decision to deny visitation.
Even if a court may believe that visitation with the
Grants is in the children’s best interests, as the circuit
court did here, the court may not substitute its own
judgment for Christina’s judgment that visitation is not
in their best interests, unless and until Lisa demonstrates parental unfitness or exceptional circumstances. As Lisa has proved neither, we must defer to
Christina’s wishes. As we said in Brandenburg:
“The bar for exceptional circumstances is high precisely because the
circuit cour t should not sit as an
arbiter in disputes between fit parents
and grandparents over whether visitation may occur and how often. In the
instant case, the fit parents chose to
end contact between their children
and the pater nal grandparents
b e ca u se o f a p e rso n a l d i s put e
between the parties. Although the trial
court may, and did, disagree with this
choice, it must defer to the parents’
wishes absent proof of significant
deleterious effect caused by the cessation of visitation. No such proof was
offered.”
193 Md. App. at 192-93, 996 A.2d at 947 (footnote
omitted).
We are not persuaded by Justin’s argument that
Lisa should be allowed visitation over Christina’s
objection because he has consented to it. We agree
with Justin, at least in principle, that, as between two
fit parents, neither parent has a superior fundamental
right to direct the care and upbringing of their children.
In our view, however, Justin’s fundamental right to parent has not been infringed upon. This is not a case
where one parent wishes to allow grandparent visitation during his scheduled time with the children and
the other parent wishes to prohibit it. Christina has not
sought to prohibit Justin from allowing Lisa access to
the children during Justin’s scheduled visitation time.5
Rather, she has objected to Lisa being given her own
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scheduled visitation time with the children separate
and apart from Justin’s. As such, Justin’s consent is
irrelevant. Christina’s objection to Lisa having her own
court-ordered visitation time is sufficient to trigger the
Koshko requirement that Lisa first demonstrate
parental unfitness or exceptional circumstances.
Accordingly, we shall reverse and direct that the
circuit court vacate that portion of the custody order
awarding visitation to Lisa Grant.
II. Child Support
Christina also contends the circuit court erred in
declining to modify Justin’s child support obligation of
$590 per month. This was less than the lowest child
support figure she proposed to the circuit court, $633
per month. By Christina’s appellate calculations, which
differ from the calculations she submitted to the circuit
court, Justin should have been required, under the
child support guidelines set forth in FL § 12-204, to
pay $693 per month. 6 Christina maintains that the
court’s child support order is improper because it fails
to identify the presumptively correct child support figure based upon the guidelines, and also fails to identify appropriate reasons for a downward departure from
that guidelines figure.
Specifically, Christina argues that the cour t
impermissibly considered the presence in her household of her new husband, Peter, who did not testify,
and that any downward departure based upon the
unknown amount that Peter may contribute to the children’s living expenses was purely speculative. Further,
the court found that Justin was “completely financially
irresponsible.” In light of that finding, Christina challenges the cour t’s reasoning that Justin’s suppor t
should not be increased because he would have trouble maintaining, at his current income level, the residence that was necessary to accommodate overnight
visits with the children. In Christina’s view, Justin was
capable of working full time or obtaining secondary
employment in order to maintain his residence and pay
support at the guidelines level. As such, Christina
argues, a downward departure from the guidelines
support level was an abuse of discretion.
Justin contends that the court’s decision not to
modify child support was well within the court’s discretion. Justin acknowledges that the court did not explicitly identify a presumptively correct guidelines figure,
and asks that we accept the court’s mention of $633,
the lowest figure that Christina proposed, as an implicitly accepted guidelines figure. Nevertheless, Justin
takes issue with even the $633 figure. By Justin’s
appellate calculations, his monthly gross income was
$1,668.48,7 as opposed to the $1,840 Christina used
to arrive at the $633 figure. Justin has not told us what
he believes the guidelines support level would be
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assuming his income was $1,668.48. Justin maintains
that the court was justified in lowering support, from
whatever the correct guidelines figure may be,
because of the court’s concern that Justin be able to
maintain his current residence to facilitate overnight
visitation with the children.
We shall first review the evidence regarding the
parties’ respective incomes and child support obligations. The September 10, 2007 consent order was
based upon Justin having a monthly income of $2,833
and Christina having a monthly income of $2,286. This
resulted in Justin being ordered to pay child support of
$590.51 per month. According to Justin, at that time,
he was employed by BR Instrument Corporation in
Easton, earning $17 per hour, plus “all the overtime
[he] wanted.” The parties agree that Justin’s payments
were in arrears; on August 19, 2011, Christina filed a
petition for contempt stating that the arrearage
amounted to $2,301.73.
The most recent financial statement Justin submitted, filed on June 7, 2011, represented that his
gross monthly income was $1,840, and that his monthly net income, after taxes, was $1,505.08. Justin listed
monthly income deductions for child suppor t of
$614.32 and for a loan repayment of $200. The “final
amount of [his] paycheck” was $690.76. Justin listed
monthly expenses of $250 for rent/mortgage, $150 for
food, and $130 for telephone service. His assets
included a 1992 Lincoln Mark VII, subject to a lien, valued at $1,500, and a checking account with a balance
of $60. His debts included $1,300 owed to Sunrise
Solutions, LLC, $3,000 owed to Graphic Visions, and
$1,200 owed to Delmarva Printing. At the February 2829 trial, Justin testified that he was currently employed
by Triple A Ambulance earning $12 per hour and working an average of twenty-nine to thirty-five hours per
week. In his appellate brief, Justin estimates his average monthly income (assuming an hourly rate of $12
and an average work week of thirty-two hours) to be
$1,668.48. Justin also acknowledged at the merits
hearing in the circuit court, on cross-examination, that
he frequently spent money on food at bars and restaurants.
On January 20, 2012, Christina submitted an
amended financial statement, representing that she
earned a monthly gross income of $4,166. Christina
spent $55 per month on health insurance premiums for
the children, and spent $600 per month on work-related childcare.
On February 29, 2012, Christina submitted three
child support worksheets. All three listed her monthly
before-tax income as $4,166, and all three indicated
that she was paying $600 per month for work-related
childcare and $55 per month in health insurance
expenses for the children. Each listed a different
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monthly before-tax income for Justin and, correspondingly, a different level of recommended child support
that he would owe. Assuming Justin’s income was
$2,800, the recommended support was $875; assuming his income was $2,083, the recommended support
was $701; assuming his income was $1,840, the recommended support was $633.
In its March 9, 2012 memorandum opinion, the
circuit court reviewed the parties’ submissions.
“Financial
statements
of
[Christina] and [Justin], filed June 6,
2011, indicate gross monthly income
of $2,188.00 and $1,840.00, respectively. Child support paid by [Justin] on
a mont hly basis is shown t o b e
$614.32 monthly, which includes a
payment towards arrearage in child
support. An amended financial statement was filed by [Chr istina] on
January 20, 2012, showing a current
monthly income of $4,166.00, including health insurance of $55.00 and
work-related child care of $600.00 for
the support of the minor children.”
Based upon Justin’s testimony and bank records,
the circuit court concluded that “[Justin] has a pattern
of irresponsibility in his expenditures, putting his needs
and desires ahead of those of the children.” The court
found Justin’s spending habits to be “at best irresponsible and, at worst, contemptuous of the suppor t
order.” Nevertheless, the court concluded that, “with
the earnings withholding order(s) in effect, he has paid
support other than the several months when he was
unemployed.” The court denied Christina’s pending
contempt petition, “finding [Justin]’s lapse in certain
child support payments to be attributable to his financial irresponsibility rather than his willful refusal to pay
support.”
The circuit cour t declined to modify the
September 10, 2007 consent order with regard to child
support, and made the following written findings:
“The Court has reviewed the financial
statements of the parties. While the
evidence of [Christina]’s child care
expense of $600.00 per month was
minimal and less than satisfactory, it
was not contested. Three separate
child support guidelines worksheets
we r e p r e s e n t e d o n b e h a l f o f
[Christina], the least of which has a
m o n t hly child suppor t f igure o f
$633.00. The Court concludes that it
is in the best interests of the minor
children to maintain the present child
suppor t of approximately $590.00

monthly. [Justin] will have difficulty,
given his income, to maintain his new
residence, the maintenance of which
is clearly in the minor children’s best
interests. Furthermore, [Christina]’s
husband resides in what was a residence solely for her and her children,
and Mr. Quin should certainly be contributing thereto, a fact that is not part
o f th e g u i d e l i n e s ca l cu l a t ions.
[Justin]’s request to reduce child support will be denied, as inconsistent
w i th th e g u i d e l i n e s. [C h r i stina] ’s
request to increase child support will
likewise be denied.”
As the Court of Appeals explained in Walter v.
Gunter, 367 Md. 386, 391-92, 788 A.2d 609, 612
(2002):
“While child support orders are generally within the sound discretion of the
trial cour t, . . . not to be disturbed
unless there has been a clear abuse
of discretion, where the order involves
an interpretation and application of
Maryland statutory and case law, our
Cour t must determine whether the
lower court’s conclusions are ‘legally
correct’ under a de novo standard of
review.”
Cour ts are required to use the child suppor t
guidelines set forth in FL § 12-204 where the combined actual income of the parents is less than
$15,000 per month. See FL §§ 12- 202(a)(1), 12204(d).
“In general, if the parents’ monthly
income does not reach [the maximum
covered by the guidelines], ‘the [child
support] obligation is calculated by
determining each parent’s monthly
income, using the table at § 12-204(e)
to determine the parents’ combined
monthly support obligation, and dividing this obligation between the two
parents in proportion to their incomes.’
Wills v. Jones, 340 Md. 480, 484-85,
667 A.2d 331, 332 (1995). ‘The judge
must then add together any workrelated child care expenses, extraordinary medical expenses, and school
and transportation expenses and allocate this total between the parents in
propor tion to their adjusted actual
incomes.’ [Voishan v. Palma, 327 Md.
318, 323, 609 A.2d 319, 322 (1992)
(citing FL § 12-204(g)-(i))].”
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Gladis v. Gladisova, 382 Md. 654, 663-64, 856 A.2d
703, 708-09 (2004). The amount of support calculated
via the guidelines is presumed to be correct, and this
presumption may be rebutted only “by evidence that
the application of the guidelines would be unjust or
inappropr iate in a par ticular case.” FL § 12202(a)(2)(ii). In determining whether application of the
guidelines would be unjust or inappropriate, the court
may consider
“1. the terms of any existing separation or property settlement agreement
or court order, including any provisions for payment of mor tgages or
marital debts, payment of college education expenses, the terms of any use
and possession order or right to occupy the family home under an agreement, any direct payments made for
the benefit of the children required by
agreement or order, or any other
financial considerations set out in an
existing separation or property settlement agreement or court order; and
“2. the presence in the household of
either parent of other children to
whom that parent owes a duty of support and the expenses for whom that
parent is directly contributing.”
FL § 12-202(a)(2)(iii). If the court determines that
departure from the guidelines is warranted, it “shall
make a written finding or specific finding on the record
stating the reasons for departing from the guidelines.”
FL § 12-202(a)(2)(v)(1). Such a finding must state
“A. the amount of child support that
would have been required under the
guidelines;
“B. how the order varies from the
guidelines;
“C. how the finding serves the best
interests of the child; and
“D. in cases in which items of value
are conveyed instead of a portion of
the suppor t presumed under the
guidelines, the estimated value of the
items conveyed.”
FL § 12-202(a)(2)(v)(2).
Here, the evidence that the parties submitted to
the circuit court was less than comprehensive. Justin
failed entirely to articulate what, in his view, was the
correct guidelines support level, or even what his
gross monthly income was at the time of the merits
hearing. Accordingly, none of the guidelines worksheets that Christina submitted were based upon
Justin’s then-current income, or even Justin’s then-cur-
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rent hourly wage or average workweek, which Justin
revealed for the first time during the merits hearing. As
the cour t commented, the evidence suppor ting
Christina’s childcare costs of $600 per month was
“less than satisfactory” but “uncontested.” The parties
agree, however, that the ordered support of $590 per
month is less than whatever the guidelines figure may
be.
This case was subject to the mandatory guidelines. The court was obligated by statute to calculate
and then articulate what it deemed to be the presumptively correct guidelines level of support. The court did
not do so. Accordingly, we must reverse and remand
for the circuit court to enter a child support order in
compliance with FL §§ 12-201, et seq. See, e.g.,
Tannehill v. Tannehill, 88 Md. App. 4, 15, 591 A.2d 888,
893 (1991) (remanding for trial court to make factual
findings where trial court did not calculate the amount
of support due under the guidelines, did not state how
its order varied from the guidelines, and did not
explain how its order served the best interests of the
children).
Given the state of this record, the cour t on
remand may, in its discretion, take additional evidence
before entering a new order.
In light of our holding that the court’s order did
not comply with the statutory requirements, it is unnecessary for us to address Christina’s remaining arguments.
JUDGMENT OF THE CIRCUIT COURT FOR
QUEEN ANNE‘S COUNTY REVERSED IN PART BY
VACATING THE ORDER FOR VISITATION WITH THE
APPELLEE, LISA A. GRANT, AND BY VACATING
THE ORDER FOR CHILD SUPPORT FROM THE
APPELLEE, JUSTIN L. DAVIS. CASE
REMANDED TO THAT COURT FOR FURTHER
PROCEEDINGS CONSISTENT WITH THIS OPINION.
COSTS TO BE PAID BY THE APPELLEES.

FOOTNOTES
1. Christina married Peter Quin shortly before the February
2012 merits hearing in the circuit court.
2. Michael Grant is Christina’s stepfather. Christina’s father,
James J. Carter, Sr. (Lisa’s ex-husband), also has been
involved in the children’s lives, but to a lesser degree than
the Grants.
3. In this appeal, Christina has not challenged the circuit
court’s decision to grant increased visitation to Justin.
4. It is not clear from our reading of the transcript whether
Ms. Roemer meant that it was “very painful” for the Grants, or
for the children, that they did not see each other on a regular
basis. See Victoria C., 208 Md. App. at 106, 56 A.3d at 348
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(“harm suffered by an adult as the result of a denial of visitation with minor children is not a consideration in a court’s
exceptional circumstances analysis. . . . Instead, the focus
must be on whether a minor child is harmed by the absence
of visitation.”).
5. In closing argument at the merits hearing in the circuit
court, Christina’s counsel remarked:
“Well, Your Honor, [Lisa’s counsel] makes
the argument that Ms. Grant should remain
a part of these children’s lives and the fact
is, there was testimony that Mr. Davis is
bringing the children to see Ms. Grant and
we don’t have a situation where both parents agree. So the fact is she does have
access to them and it would be unnecessary for the court to grant her some kind of
her own access schedule and it might
infringe on Mr. Davis’s own time with the
children, but he’s now in the position
where he can bring them there and has.
So she does have access to the children.”
6. In her appellate brief, Christina asserts that Justin should
be attributed a monthly gross income of $2,064. She calculates this assuming an hourly rate of $12, employment of
forty hours per week, and a month lasting 4.3 weeks. Justin
testified that he currently earns $12 per hour, but that he only
works between twenty-nine and thirty-five hours per week.
7. Justin arrives at this amount by assuming, as he testified,
an hourly rate of $12 and an average workweek of 32 hours.
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Divorce: Prenuptial agreement: post-nuptial
amendment

Tracy Lynn Zell
v.
Fred Zell
No. 2450, September Term, 2011
Argued Before: Hotten, Nazarian, Theime, Raymond G.,
Jr. (Ret’d, Specially Assigned), JJ.
Opinion by Nazarian, J.
Filed: April 30, 2013. Unreported.
The trial court did not err in granting the ex-wife a
divorce and in enforcing a prenuptial agreement with
her former husband. The trial court also did not err in
ordering the ex-husband to pay his former wife
$58,376.83 in attorneys’ fees.
Tracy Zell (“Wife”) appeals from two orders of the
Circuit Court for Talbot County granting her a divorce
and enforcing her prenuptial agreement with her former husband, appellee Fred Zell (“Husband”), who in
turn appeals from the circuit court’s order awarding
Wife $58,376.83 in attorneys’ fees. The issues are
many1 and the disputes messy, but we agree that the
prenuptial agreement is valid and enforceable and we
agree with all but one of the circuit court’s other rulings. And because our disagreement on that one issue
does not change the outcome, we affirm.
FACTUAL AND PROCEDURAL BACKGROUND
On March 1, 1993, the parties signed a Marital
Agreement (the “Agreement”) at Husband’s home in
York, Pennsylvania. Both Husband and Wife had been
married previously, and the Agreement purports to
define each party’s individual property, the property
that would become marital property after they married,
and to resolve all issues relating to alimony and future
support in the event of divorce. Because the validity
and terms of the Agreement lie at the heart of this
case, we reproduce the relevant por tions of the
Agreement here in full:
2.01. Representation by Independent
Counsel. The Par ties acknowledge
that each has read this Agreement
and had its meaning and legal conse-

quences explained to him or her by
counsel indicated below. Each party
elects, on the advice of his or her
independent counsel, to enter into this
Agreement, recognizing it to be a
legally binding contract. In the event
no counsel name appears below, the
respective party has determined to
waive consultation with independent
counsel and has elected to enter into
this Agreement voluntarily and knowingly recognizing fully its meaning and
l e g a l co n se q u e n ce s a n d w i t hout
reliance, in any way, on the counsel of
the other party.
Husband’s counsel: Jeffrey T. Bitzer,
Esquire
Wife’s counsel: Sanford R. Steckler,
Esquire.
2.02. Disclosure of Proper ty. Each
Party to this Agreement has given the
other a full and complete disclosure of
his or her income, property and obligations. A list of the income, property,
a n d o bl i g a ti o n s o f [H u sb a nd] is
attached as Exhibit “A” and incorpora t e d by r e fe r e n c e. A l i s t o f t h e
income, property and obligations of
[Wife] is attached as Exhibit “B” and
incorporated by reference. It is understood that the figures and amounts
contained in Exhibit “A” and Exhibit
“B” are approximately correct and not
necessarily exact.
***
3.02. Acquisition of Separate Property
During Marriage. Except as specified
in Paragraph 3.05, all wages, salary
and income of any kind of each Party
earned or received during marriage,
together with all property purchased
with such wages, salary and income,
shall be the separate property of the
Party. The full value of any property
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acquired during marriage by a Party
that is acquired with the proceeds of
separate proper ty pursuant to any
sale, other disposition or change in
form of separate property shall remain
the separate property of that Party.
The full value of all proper ty that
either Party may acquire by way of gift
or inheritance, whether under a will or
by intestate distribution, is similarly
the separate property of the ownerParty.
***
3.05. Marital Property Fund. During
the course of the marr iage, the
Parties shall make periodic contributions to a fund for the maintenance of
their household and the care and support of any children of the marriage.
All property purchased with the proceeds of this fund shall be deemed to
be marital property, regardless of the
manner in which title is held.
3 .0 6 . D i s p o sit ion of Proper ty on
Termination of Marriage. If the marriage should terminate in the divorce
or per manent separation of the
Parties, and without regard to the fault
of either Party in causing the termination, all property as set forth in . . . this
Agreement . . . shall remain the separate property of the respective Party.
Neither shall claim or have any right
to compel the equitable distribution of
any separate property of the other. All
marital proper ty, regardless of the
form in which title is held, shall be
divided between the Parties equally.
3.07. Life Insurance. Husband shall
obtain, within ninety (90) days of marriage, if insurable at standard rates, a
life insurance policy on his life[.] . . .
Wife shall be designated as the irrevocable primary beneficiary on the policy[.]
4.01. Spousal Support and Alimony. If
the marriage should terminate in the
divorce or permanent separation of
the Parties for any reason, and without regard to the fault of either party
in causing the termination, each Party
agrees to be solely responsible for his
or her own future support after termination, excepting that Husband shall
pay to Wife, as spousal suppor t,
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alimony, or post- divorce payment of
any kind, the sum of $500.00 per
week for a period not to exceed two
ye a r s f r o m d a t e o f s e p a ra t i o n .
Husband’s obligation, if any, in
regards to alimony, alimony pendente
lite, spousal support or post-divorce
payments of any kind shall be limited
to this sum, which shall be non- modifiable by either Party. For so long as it
is available at reasonable cost,
Husband shall provide [Wife] with
health insurance, which obligation
shall cease upon divorce. Nothing in
this provision is intended to in any
way affect the rights of any minor children of this marriage to the support of
both Parties.
4 .0 2 . Mo d i fi ca ti o n s a n d Effect of
Decree of Divorce. The provisions
contained in Paragraph 4.01 of this
agreement shall not be modifiable in
the future based on any unforeseen
change in circumstances or economic
condition or well-being of either party.
Should the marriage of the parties terminate in divorce, the provisions of
Paragraph 4.01 shall exist as separate
contractual obligations, wholly apart
from any decree of divorce or court
order and specifically enforceable in
law or equity as an absolute bar to
any right of either Party to receive any
additional payments from the other.
***
6.09. Amendments and Modifications.
Any subsequent amendment or modification of this Agreement must be
agreed to by both Parties in writing
and executed in the same manner as
this Agreement.[2]
The signatures of both parties appear on the signature
page of the Agreement. One signature extends over
the two lines provided next to each party’s signature.
Exhibit A, attached to the Agreement, listed Husband’s
income, proper ty, and obligations as follows: (1)
$584,500 in total assets; (2) $420,000 in total liabilities; (3) $204,000 in total income; and (4) $53,500 in
“total cash.” Exhibit B listed Wife’s income, property
and obligations as follows: (1) $107,000-$112,000 in
total assets; (3) $37,000 in total liabilities; and (3) no
total income.3
Five days later, on March 6, 1993, the parties
were married in Jamaica. Nearly eight years later, on
February 16, 2001, the parties signed an Amendment
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to the Agreement (the “Amendment”). In addition to
“confirm[ing] and ratif[ying]” the Agreement in all other
respects, the Amendment updated the parties’ financial disclosure schedules. As the Agreement had done,
the Amendment contained a section acknowledging
that both par ties were represented by counsel,
although the blank space for the name of Wife’s lawyer
was never filled in. The parties’ signatures were witnessed.
Over time, the marriage foundered, and on
March 20, 2009, Wife filed a petition for absolute
divorce. The parties reconciled late that summer, and
on October 19, 2009, jointly dismissed the petition with
prejudice. But the reconciliation did not last, and on
August 16, 2010, Husband filed the Complaint for
Absolute Divorce underlying this appeal. The complaint
alleged adultery, requested that the circuit court “follow
the ter ms of the Agreement of the par ties,” and
attached a copy of the Agreement.
Wife responded with a Counter-Complaint for
Absolute Divorce or in the Alternative Limited Divorce
and Other Relief. She alleged cruelty and excessively
vicious conduct, claiming that “due to [Husband]’s constant drug use in the marital home and his sexual
demands, [Wife] suffered, and still suffers, from a multitude of severe physical problems and emotional
harm.” She also alleged actual desertion, contending
that Husband “barred [her] from the marital home on or
about August 13, 2010 and informed her of the same
by way of a note and cease and desist order taped to
the front door. The locks to the home were changed
a n d th e g arage door access was di sa bl e d by
[Husband].” She denied Husband’s allegations of adultery. Although she conceded that the parties signed
the Agreement and Amendment, she claims they were
both invalid because Husband had breached them
“beyond repair,” or that if the court found them to be
valid, the parties required court intervention to determine the “equity of the agreements and a final distribution of marital property.”
Husband filed an Answer denying Wife’s allegations and arguing that Wife had filed a Complaint for
Absolute Divorce in 2009 and thereafter dismissed it
with prejudice, thus barring her from filing her current
Complaint under the doctrine of res judicata.4
Hearing to Determine Validity of Agreement
A threshold issue in this case, both in the circuit
court and before us, is the validity of the Agreement.
The circuit court took on the question up front, before
addressing the other issues, holding a hearing to
determine whether the Agreement and Amendment
were valid, and, if so, the enforceable terms of their
premarital agreement. Stated broadly, Husband sought
to enforce the Agreement, as amended by the

Amendment, as written. Wife, on the other hand, disputed that they entered a valid agreement at all and,
without conceding that they had, disputed many of the
terms and the authenticity of the documents embodying them. The parties’ respective versions of events
varied dramatically and irreconcilably during the hearing, and the parties produced little or no documentation that could ground either story in an objectively verifiable reality. This left the circuit court little choice but
to base its decisions largely on an assessment of each
party’s credibility.
Both parties testified at the hearing, Wife more
than once. Wife testified that on the evening of March
1, 1993, the day before she and Husband were to fly to
Jamaica for their wedding, Husband presented her
with the Agreement for the first time. Although she
admitted that she signed the signature page of the
Agreement without fully reading its terms, Wife testified that the Agreement attached to Husband’s complaint was not the document that she signed. Wife stated that she did not have a copy of the document and
did not know what terms were included, but also that
the documents labeled as Exhibits A and B to the
Agreement in the complaint were not attached to the
document that she signed. Wife acknowledged that Mr.
(now Judge) Steckler was her family attorney, but
claimed that he did not review that Agreement on her
behalf or advise her regarding the Agreement at any
time, that she never negotiated the ter ms of the
Agreement with Husband and that she did not know
Ms. Ramp, the witness to her signature.
Husband testified that the parties signed the
Agreement in the office of Jeffrey Bitzer, the attorney
who prepared the Agreement, and that he and Wife
had discussed the Agreement, reviewed drafts, and
negotiated changes prior to signing it. He also testified
that in 2001, the parties signed the Amendment in the
office of Husband’s attorney, Sandra Levitan.
During cross-examination, Husband testified that
many of the alterations proposed in the draft agreement did not appear in the final Agreement, and that
the proposed alterations were not made either in his
handwriting or Wife’s. Husband testified that he did not
know whether Wife had ever met with Mr. Steckler prior
to signing the Agreement, but he believed she had
spoken with him on the phone. According to Husband,
Wife chose not to have an attorney present when the
Amendment was signed, but she had been present at
several earlier meetings discussing the terms of the
Amendment. Husband conceded that he never set up
the mar ital proper ty fund as required by the
Agreement.
During Husband’s testimony, he identified a draft
of the Agreement, with handwritten proposed changes,
and an attached fax cover sheet as evidence of negoti-
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ations (this document will come to be known later in
this opinion as “Exhibit 2”). Wife’s counsel objected,
arguing that the document indicated only that it was
“apparently a fax from some attorney somewhere in
Mississippi,” and that it could not be authenticated by
Husband. Husband’s counsel responded that she was
attempting to lay the foundation for admission of the
document, and the court overruled the objection on
that basis. Husband testified that he kept the document in a folder used “to carry . . . [his] notes and
[Wife’s] notes from . . . Steckler and . . . Bitzer in the
negotiating of the [Agreement.]” Husband identified the
notes on the document as having been made by Mr.
Steckler, and Wife’s counsel objected again, on the
basis that Husband was not in a position to identify
whose handwriting was on the document. Counsel
responded that Husband was offer ing evidence
regarding the validity of the Agreement, including the
file that he kept as a record of negotiations between
the parties. The circuit court sustained the objection:
[T]he narrow focus on the last question [is] about whether he can identify
a document or documents contained
within that black folder as notes having been made by Mr. Steckler. I’ve
sustained the objection but I’ll allow
you to lay a foundation if you can as
to how he knows, did he ever talk with
Mr. Steckler, did he correspond with
him, did he fax things back and forth,
did he email him or is all of this just
h e a r s ay th at he has no personal
knowledge of? That’s what I’m trying
to get at.
Husband’s counsel asked Husband questions about
the proposed changes, but did not question him about
whether Mr. Steckler made the handwritten notations.
Husband’s counsel later introduced the document into evidence as Plaintiff’s Exhibit 2 (hence the
name). Wife’s counsel objected, again because the
document was not created by Husband and because it
was hearsay. The circuit court overruled the objection:
Well I think it’s an exception to the
hearsay rule because it comes in presumably and of course this is a matter
of credibility, I haven’t made any findings yet, but [Husband] has testified
that this document was produced by
[Wife]’s attor ney and that par t is
hearsay. But he’s also testified that he
reviewed this with her and that certain
changes were made in the original as
a result of her attorney making these
recommendations. So I think it’s an
exception to the hearsay rule because
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it goes to her state of mind and her
knowledge. And so I’m going to
receive it for that purpose.
During cross-examination of Wife, the parties disputed whether the fax cover sheet from Mr. Steckler
was properly paired with the draft agreement. Wife’s
counsel contended that because the fax cover sheet
had the date February 26, 1993, at 2:45 p.m. printed
on it but the fax “footprint” at the top of each page of
the draft agreement had the date February 25, 1993,
at 12:52 p.m., the draft agreement “clearly wasn’t the
document that was sent back by . . . Steckler to . . .
Bitzer[.]”5 Husband’s counsel argued that the fax “footprint” at the top of each page was left when Mr. Bitzer
sent the draft agreement to Mr. Steckler, but that the
cover sheet is from when Mr. Steckler sent the draft
agreement back the following day. The circuit court
noted that the parties disputed whether the fax cover
sheet was properly attached to the draft agreement.
Wife testified again, this time in her case-in-chief,
that on March 1, 1993, she flew from her home in
Florida, arriving at Husband’s York, Pennsylvania
home at approximately 8:00 p.m. According to Wife, at
that point Husband presented her with the Agreement
for the first time, informing her that his father “[would]
not let [them] get married without it.” Wife explained
her reaction as follows:
I said . . . why didn’t you give this to
me before? I don’t know how to read
legal documents. I don’t have representation. I kind of flipped through the
agreement . . . [and], at that point I’m
looking at my wedding dress and my
airline tickets and excited to get married and whatever. I felt as though, . . .
signed it as though we would be married for a very long time.
Wife testified that she had never met Bitzer or been to
his office, and that Steckler never advised her as to
the Agreement. Wife testified that she never saw the
Agreement prior to the day of the hearing. Wife testified that the parties’ assets as listed in Exhibits A and
B of the Agreement were incorrect, under-representing
the value of Husband’s assets and over-representing
the value of Wife’s assets. Wife testified that, since her
marriage to Husband, she has not worked outside the
home except in Husband’s real estate business.
With regard to the Amendment, Wife testified that
she signed the signature page in Levitan’s office without reviewing the document:
[Wife]: I went with [Husband] everywhere he went and I was told we were
going there to talk about some of his
e sta te i ssu e s o n h i s re d o i n g h i s
estate. He was transferr ing some
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things, changing some things. I was
told that I was going to get a child’s
share or portion of his estate. I was
ve r y s i ck . I s u f fe r f r o m s eve r e
migraines and I was in the bed and he
said let’s go, it will only take just a bit.
. . . I really did not want to go.
***
Okay, well I went, had my head laid
down on the desk. And [Ms. Levitan]
said you don’t feel good all you need
to do is sign this piece of paper and I
signed it.
[Wife’s Counsel]: Did you even check
it to see what it was?
[Wife]: I was just given the signature
page.
[Wife’s Counsel]: Did you read it at
all?
[Wife]: The signature page.
[Wife’s Counsel]: Did you read the
document?
[Wife]: No.
[Wife’s Counsel]: Why?
[Wife]: Because it wasn’t given to me.
...
[Wife’s Counsel]: Well why didn’t you
ask for it?
[Wife]: I was sick as a dog. I don’t
know. I can’t answer that question.
[Wife’s Counsel]: And did you have an
attor ney review this before you in
advance?
[Wife]: No, I don’t have an attorney.
[Wife’s Counsel]: Did you know that by
. . . signing this you are waiving any
right to your husband’s estate?
[Wife]: No, I did not.
[Wife’s Counsel]: Did he ever explain
that to you?
[Wife]: No.
Wife testified that she did not understand either the
Agreement or the Amendment when she signed them,
and that she had no opportunity to seek legal counsel
prior to signing either document. Throughout the hearing, the parties disputed whether Exhibit 2 was produced by Husband during discovery.
At the conclusion of the hearing, the circuit court
gave each party ten days to file memoranda supporting their respective positions. On April 13, 2011, Wife
filed a memorandum in support asserting that the
Agreement was invalid, as there was no financial dis-

closure prior to execution of the document. She maintained that the Agreement was unfairly disproportionate, as it would have left Husband, in the event of a
divorce, as the “sole owner of essentially all property
acquired during the marriage” and Wife with only nominal alimony for two years. She contended that the
Agreement should be invalidated on the basis of fraud
(Husband’s concealment of assets and misleading representations about Wife having counsel); duress and
undue influence (based on her financial dependence
and Husband’s last-minute presentation of the
Agreement); and unconscionability.
In an effort to bolster her claim that she had not
consulted an attorney about the Agreement, Wife
attached to the memorandum the Affidavit of Sanford
R. Steckler, in which Mr. Steckler stated that to the
best of his memory, Wife did not retain him in connection with the Agreement or other agreements between
her and Husband. Mr. Steckler stated that although the
fax cover sheet appeared to be from his office, he had
“no personal recollection of receiving or reviewing the
Agreement at issue.” Mr. Steckler asserted that handwritten notes on Exhibit 2 were not in his handwriting,
and that the typed amendments were not made by
him, “as [he] did not type anything in [his] law office.”
Wife also attached an affidavit from Jennifer Merrill,
who attested that she represented Wife in the 2009
divorce proceedings and the earlier stages of this
case. Her affidavit also stated that she had never
received a copy of the fax cover sheet or proposed
amendments to the Agreement.
On April 14, 2011, Husband filed a memorandum
in which he contended that the Agreement should be
upheld. He argued that Wife did not testify credibly that
no exhibits regarding financial disclosure were
attached to the Agreement when she signed it, and
she failed to offer any explanation “as to how a typewritten itemization of her assets and liabilities . . .
could have been prepared and attached to the
Agreement without her active par ticipation in that
process.” Husband maintained that Wife’s positions in
this litigation undermined her claim that the Agreement
was not the document that she signed prior to the parties’ marriage and that even if the exhibits were not
attached to the Agreement when Wife signed it, her
testimony as to Husband’s assets at the time of the
marriage demonstrated “adequate knowledge” of what
such disclosure would reveal.
Husband maintained that Mr. Steckler’s work as
Wife’s attorney was corroborated by the clause of the
Agreement identifying him as such and the inclusion of
his fax cover sheet in Exhibit 2. Husband contended
that Exhibit 2 was produced in discovery (which Wife
d i sp u te d ). H u sb a n d a l so co n te n ded t hat t he
Agreement was fair because it was designed to protect
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the assets of each party in order to provide for the children of their prior marriages.
On July 6, 2011, the circuit cour t issued an
o r d e r u p h o l d i n g t h e va l i d i t y o f t h e A gr e e m e n t .
Relying on Cannon v. Cannon , 384 Md. 537, 573
(2005), the circuit court held that “[t]he correct standard ‘for determining the validity of an antenuptial
agreement [is] whether there is an “overreaching, that
is, whether in the atmosphere and environment of the
confidential relationship there was unfair ness or
inequality in the result of the agreement or procurement.”’” The circuit court found Husband’s testimony
about the circumstances of the Agreement more
credible than Wife’s:
[Husband] produced the document,
signed by both parties. [Wife] admitted
that the document bears her signature. Two papers, headed Exhibit “A”
and Exhibit “B”, are appended to the
document. Exhibits “A” and “B,” identified within the body of the Agreement,
each contain a listing of a spouse’s
assets and their values, liabilities and
their amounts, sources of income and
their amounts, and sources of cash
and their amounts. [Wife] testified that
neither Exhibit was appended to the
Agreement when the Agreement was
executed. [Husband] testified that the
Exhibits were appended to the
Agreement.
. . . Neither [Husband] nor [Wife] presented a witness to corroborate his or
her testimony. The difficulty for [Wife],
however, is that Exhibits “A” and “B”
are identified within the Agreement,
which she admitted to signing. In
1993, [Wife] was a competent adult,
presumed capable of making a valid
deed or contract. [Wife] admitted
reading the Agreement, albeit only
portions, and is charged with knowledge of its contents. If [Wife] failed to
inquire further on reading about the
Exhibits, she signed the Agreement at
her peril.
[Husband] having reduced to writing
and shown a full, frank, and truthful
disclosure, and [Wife] having offered
no sufficient rebuttal to this showing,
the burden shifts to [Wife] to attack
the validity of the contract as invalid
under fraud, duress, coercion, mistake, undue influence, [or] incompetence. . . .
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[Wife] testified that [Husband] presented the Agreement for signature
the night before the par ties were
scheduled to depar t for Jamaica,
depriving her of a meaningful opportunity to consult with counsel. [Husband]
testified that discussions, or negotiations, concerning the proposed terms
of the agreement occurred over a
three-day period. The agreement that
was reached, he testified, was not the
original, but contained provisions proposed by a Mississippi attorney consulted by [Wife]. His testimony that
[Wife] consulted an attorney is credible, supported by a document introduced by [Husband] and accepted
into evidence.
This document consists of a cover
sheet bearing the letterhead of an
attorney in Biloxi, Mississippi, a location near Pensacola, Florida, where
[Wife] was then living. The sheet,
dated Februar y 26, 1993, several
days before the [parties] married, is
followed by a draft of the Agreement,
which contains proposed revisions.
The document consists of thir teen
pages, evidently transmitted by facsimile to [Husband]’s attor ney in
Pe n n s y l va n i a f r o m t h e o f f i c e s o f
Sanford Steckler, the attor ney in
Biloxi.
[Wife] produced an affidavit of Sanford
Steckler, now a Judge, who conceded
the fax cover sheet does appear to be
from [his] office, conceded a friendship or acquaintance with [Wife]’s
mother, and a memory of knowing in
1993 of the marriage and the proposed agreement, but denied any
memory of being retained by [Wife] or
reading the Agreement. However,
Judge Steckler’s inability to remember
the document is not surprising in light
of the passage of nearly twenty years.
The affidavit, without more, simply
cannot support a finding that the document is inauthentic, especially in
light of the facts conceded by the
Judge and the tendency of those facts
to support [Husband]’s testimony.
[Wife]’s recollection of the circumstances of the Agreement’s signing
cannot be accepted in light of the evi-
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dence produced by [Husband]. The
evidence established that following a
period of consultation and negotiation,
an [antenuptial] agreement was
reached that contained language proposed by [the parties]. [Wife] was not
a neophyte; her marr iage to
[Husband] was her second. Her prior
experience surely offered her insight
into the meaning of the Agreement’s
terms. No compelling evidence was
produced to establish that [Wife] did
not sign the agreement voluntarily.
No unfairness or inequity existed in
the agreement at the time it was
entered. [Husband] was required to
provide monthly spousal support in
the amount of $500, an amount well in
ex c e s s o f t h e we e k l y s a l a r y o f
between $40 and $50 ear ned by
[Wife] before the marriage. . . . Nine
years after the marriage, [Husband]
inherited a substantial amount and his
net worth dramatically increased. . . .
(Citations and internal quotation marks omitted.)
On July 28, 2011, Wife filed an Amended and
Supplemental Counter-Complaint for Absolute Divorce.
She restated the three claims from the counter-complaint and added a fourth claim that she was “entitled
to, at a minimum, 50% of the profits and value” of the
joint real estate investment business that she and
Husband formed and operated. On August 29, 2011,
Husband filed an Answer denying Wife’s claims to the
real estate investment business.
On October 14, 2011, Husband filed an
Amended Complaint for Absolute Divorce, alleging that
the par ties had lived separate and apar t without
cohabitation for more than twelve months before the
filing of the amended complaint, and omitting the claim
of adultery.
Hearing on the Merits
On November 16 and November 17, 2011, the
circuit court held an evidentiary hearing on the merits
of the parties’ complaints. At the hearing, Wife filed a
Motion to Strike and Answer in which she objected to
Husband’s claim that the parties had been voluntarily
separated for one year. She argued that because the
case was pending prior to the amendment to the
Family Law Article reducing the necessary voluntary
separation period from two years to one year, the
amended section did not apply. The circuit cour t
denied the motion and found there was no authority
preventing Husband from filing based on the one-year
separation under the amended statute.

Wife then argued that she was “not sure [she
wanted] a divorce[,]” and that her ultimate position
would rest upon the circuit court ordering discovery as
to issues relating to alimony and ruling as to retirement benefits, attorney’s fees, each party’s personal
property, the parties’ marital property (including interest in the real estate management company) and the
date of the parties’ alleged adultery. The circuit court
ruled that Wife could not “have it both ways. [She]
either [could] ask th[e circuit c]ourt for a divorce or . . .
say that [she did]n’t want a divorce.” Wife made no
motion to withdraw or amend her counter-complaint.
The circuit cour t held that more discover y was
required as to the parties’ interest in the marital home,
and Wife then conceded that there were no other
issues on which she required further discovery before
trial.
Husband testified at trial that the parties had
been separated since August 15, 2010, without reconciliation. Husband testified that, since the parties’ separation, he had paid $500 per week in alimony, and
maintained health insurance for Wife and life insurance
fo r h i m s e l f i n a c c o r d a n c e w i t h t h e A gr e e m e n t .
Husband testified on cross-examination that his allegation of adultery in the complaint was based on his
reading Wife’s cell phone and her communications with
another man in which she plotted to leave Husband
and move in with him. Husband admitted during crossexamination that he had committed adultery beginning
a year before the parties’ separation. Wife’s counsel
attempted unsuccessfully to question Husband about a
potential revocation of the Agreement, but the Court
did not permit the questions, explaining that “unless
there is an amendment in writing pursuant to the terms
of the agreement I don’t think it can be effectively verbally voided without acknowledgment and consent of
both parties.” On redirect examination, Husband admitted to an adulterous affair since the parties’ separation
in August 2010. Wife moved to dismiss Husband’s
claim at the close of Husband’s evidence on the
ground that Husband could not file for a divorce based
on a one-year separation because the separation had
not occurred when the initial complaint was filed. The
circuit court denied the motion, holding that she had
waived any potential objections based on having gone
forward with her own complaint.
On December 7, 2011, Wife filed a post-trial
memorandum, arguing that Husband failed to prove
grounds for divorce. She argued that Md. Code (1999,
2012 Repl. Vol.) §7-103(a)(3) of the Family Law Article
(“F.L.”), which permits divorce pursuant to a twelvemonth separation, “does not apply to pleadings filed
before October 1, 2011,” and no other grounds for
divorce were asser ted. She also contended that
Husband violated discover y rules by refusing to
respond to requests for financial information on the

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

JUNE

2013

143

basis that the Agreement governed property disposition. She argued that she was entitled to alimony
beyond that provided in the Agreement because it was
not fair and equitable, and therefore void. She also
maintained that the parties modified the Agreement by
oral agreement “to provide [her] with an interest in and
proceeds from the . . . real estate development ventures.” Finally, she claimed entitlement to an award of
all attor ney’s fees because she was “justified in
defending the suit for divorce . . . and [bringing] her
own claims[,]” and, although she was unable to pay
her attorney’s fees, Husband had sufficient resources
to do so. Alternatively, she argued that she was entitled to attorney’s fees as a result of Husband’s discovery violations.
On December 7, 2011, Husband filed Proposed
Findings of Fact and Conclusions of Law, arguing that
he was entitled to a divorce based on the fact that the
parties lived separate and apart for more than a year
before he filed the Amended Complaint. Husband contended that all issues as to alimony were controlled by
the terms of the Agreement, which the circuit court
was without authority to modify, and that by its terms,
any modification had to be in writing. He maintained
that because he justifiably believed Wife was committing adultery at the time he filed the complaint and
because Wife generated the majority of the filings
throughout litigation, Wife was not entitled to attorney’s
fees.
On December 19, 2011, the circuit court issued a
Memorandum Opinion and Order, in which it found
that, at the time he filed the initial complaint, Husband
“had sufficient reason to suspect that [Wife] was carrying on an affair.” The circuit court noted that “[w]here
reasonable belief existed as to the grounds for the
original application for divorce, . . . the parties are permitted to subsequently amend the application for
divorce to include new grounds as they arise.” Relying
on Campbell v. Campbell, 174 Md. 229 (1938), the circuit court held that Husband was permitted to file an
amended complaint for absolute divorce based on a
one-year separation when the separation occurred
prior to the enactment of the statute permitting divorce
on that ground, provided all requirements of the
statute were fulfilled at the time the amended complaint was filed. The court held that Wife failed to comply with the procedures for voluntary dismissal of a
complaint under Maryland Rule 2-506(a), and found
that “the evidence presented at trial was sufficient to
establish additional grounds for divorce based on
[Husband]’s adultery.”
T h e c i r c u i t cour t r uled t hat because th e
Agreement was entered in consideration of marriage, it
could not be modified orally. Alternatively, it held that
Wife failed to prove an oral modification existed and
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that she expressly waived modification based on the
unambiguous language of the Agreement and the
Amendment. The circuit court found that Wife was entitled to attorney’s fees, as she had “little to no financial
resources[,]” and “was substantially justified in defending herself” against Husband’s claim of adultery and in
bringing her counterclaim. Although Wife claimed attorneys fees of approximately $84,000, as we discuss
below in greater detail, the Court awarded her fees in
the amount of approximately $58,000.
On January 6, 2012, Wife filed a timely Notice of
Appeal. On January 12, 2012, Husband filed a crossappeal relating only to the issue of attorneys fees.6 On
March 8, 2012, Wife filed a Notice of Appeal and
Request for Consolidation, appealing the circuit court’s
March 2, 2012 order.
STANDARD OF REVIEW
Maryland Rule 8-131(c) provides that “[w]hen an
action has been tried without a jury, the appellate court
will review the case on both the law and the evidence.
It will not set aside the judgment of the trial court on
the evidence unless clearly erroneous, and will give
due regard to the opportunity of the trial court to judge
the credibility of the witnesses.” We have held, however, that this standard does not apply to the trial court’s
determination of legal questions. L.W. Wolfe Enters. v.
Md. Nat’l Golf, L.P ., 165 Md. App. 339, 344 (2005).
“Instead, . . . ‘where the order involves an interpretation
and application of Maryland statutory and case law,
[the appellate court] must determine whether the [trial]
court’s conclusions are “legally correct” under a de
novo standard of review.’” Id. (citation omitted) (omission in original). “With regard to mixed questions of law
and fact, we will affirm the trial court’s judgment when
we cannot say that its evidentiary findings were clearly
erroneous, and we find no error in that court’s application of the law.” Conrad v. Gamble, 183 Md. App. 539,
551 (2008) (internal citations and quotation marks
omitted).
In Cannon v. Cannon, 384 Md. 537 (2005), the
Cour t of Appeals explained that “[i]n its broadest
sense, an antenuptial agreement is, of course, a contract[,]” subject to the “objective law of contract interpretation.” Id. at 553. As such, “[w]e examine the terms
of antenuptial agreements for good faith, consideration, and the parties’ objective intent.” Id. The Court of
Appeals in Herget v. Herget , 319 Md. 466 (1990),
described the process by which prenuptial agreements
are reviewed:
In Maryland, under the objective law
of contracts, a court, in construing an
agreement, must first determine from
the language of the agreement itself,
what a reasonable person in the posi-
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tion of the parties would have meant
at the time it was effectuated. Where
the language of the contract is unambiguous, its plain meaning will be
given effect. There is no need for further construction.
Id. at 470 (internal citations and quotations omitted).
DISCUSSION
I. The Prenuptial Agreement Is Valid.
A. The Agreement Was Validly Formed And
Amended.
Wife argues that the circuit court erred in finding
that the Agreement was valid and enforceable.
According to Wife, the Agreement is invalid as unfairly
disproportionate and based on “overreaching,” as there
was no financial disclosure of assets contained therein. She also reasserts her arguments made to the circuit court that it is invalid based on fraud, 7 duress,
undue influence, and unconscionability.
Husband responds that the circuit court did not
err in finding the Agreement valid and enforceable, and
that he met his burden to show that it was fair and reasonable. He maintains that he presented sufficient evidence through his testimony, the Agreement, and
Plaintiff’s Exhibit 2, that a financial disclosure was
made, that both parties were represented by counsel,
and that the terms of the Agreement were fair.8
Antenuptial agreements, like other contracts, are
reviewed under the objective law of contract interpretation. Cannon, 384 Md. at 553. Accordingly, “[w]e examine the terms . . . for good faith, consideration, and the
parties’ objective intent[.]” Id. “In a generic contract
dispute, regardless of who initiates litigation, a party
seeking to invalidate a contract who demonstrates that
a confidential relationship existed between the parties
thrusts the burden of proof to establish the validity of
the contract on the party attempting to enforce the
contract.” Id. at 555. In the case of an antenuptial
agreement, however, “a confidential relationship
exist[s] as a matter of law[.]”9 Id. at 556.
“The real test in a determination of the validity
of an antenuptial agreement is whether there was
overreaching, that is, whether in the atmosphere and
environment of the confidential relationship there
was unfairness or inequity in the result of the agreement or in its procurement.” Hartz v. Hartz , 248 Md.
47, 57 (1967). The presence or absence of overreaching can be proven through evidence of a “frank,
full and truthful disclosure of the worth of the property, real and personal, as to which there is a waiver of
rights in whole or in par t, so that he or she who
waives can know what it is he or she is waiving.” Id.
at 56-57. Alternatively, “[i]f there is adequate knowledge of what that frank, full and truthful disclosure

would reveal, this may serve as a substitute [for]
such disclosure.” Id. at 57.
If a full financial disclosure is not made and the
terms of the antenuptial agreement are unfairly disproportionate, “‘the concealment gives rise to the implication of fraud, and the burden of proof is cast on those
[seeking enforcement of the instrument], to show that
it was entered freely, voluntarily, and knowingly and
that each [party] was given the opportunity to obtain
independent legal advice.’” Cannon , 384 Md. at 556
(quoting Levy v. Sherman, 185 Md. 63, 73-74 (1945)).
“A party seeking to enforce an antenuptial agreement,
if he or she fails either to make the required disclosure
or is unable to prove knowledge by the attacking party
yet may prove that the agreement was not unfairly disproportionate to the attacking party at the time the
agreement was entered.” Id. at 574. If the par ty
attempting to enforce the antenuptial agreement meets
his or her burden of proof, the contesting party may
still challenge the validity of the agreement “for fraud,
duress, coercion, mistake, undue influence, . . . a
party’s incompetence[, or] . . . unconscionability at the
time the contract was entered.” Id. at 554. When a
party attacks the validity of an antenuptial agreement
on one of these grounds, “that party bears the burden
of proof.” Id.
In Cannon, the Cour t of Appeals upheld the
validity of an antenuptial agreement that provided “that
each [party] would retain sole title to any property
acquired in their individual capacities prior to the marriage . . . , remain solely liable for any debt individually
incurred prior to and during the marriage, and mutually
waived alimony and marital property rights.” 384 Md. at
580, 543. Although the husband did not make a full
financial disclosure at the time the agreement was
signed, the Court found no overreaching, as the wife
had “at least a general idea of [the husband]’s worth,”
including his assets and income, based on four years
of cohabitation prior to the marriage. Id. at 577. The
Court relied on the trial court’s determination, based
on an assessment of the conflicting testimony of the
parties, that the wife knew the effect of the agreement
when she signed it, and that she signed it voluntarily.
Id. at 577-78. As to the parties’ representation by
counsel, the Court concluded as follows:
It was enough for [the husband] to
demonstrate that [the wife] had the
opportunity to seek counsel and that
she was not discouraged to do so.
[The wife] had some appreciation of
the impor tance of legal counsel in
similar situations because she had
been represented by counsel during
her pr ior divorce and separation
agreement negotiation . . . .
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Id. at 578 (footnote and citation omitted).
In this case, the circuit court found that Husband
met his burden of proof regarding the required financial disclosure prior to the signing of the Agreement,
by virtue of its introduction into evidence, including the
attached schedule that listed Husband’s assets, liabilities, income, and “cash” at the time of the parties’ marriage. The circuit court weighed the combination of
documents and testimony and found that Wife was not
credible when she testified that Exhibit A was not
attached to the Agreement at the time she signed the
document.10 We find no basis on this record to disturb
that conclusion.
Even if we were to credit Wife’s version of events
before the wedding, however, her decision to sign the
Amendment to the Agreement in 2001, eight years
after initially signing the Agreement, undermines her
position. Other than modifying the provision regarding
property rights of a surviving party, the Amendment
reaffirmed the Agreement in all other respects and
attached new schedules that listed the parties’ income,
assets and liabilities. Whatever pressure Wife may
have felt when she signed the Agreement, she signed
the Amendment willingly and does not claim otherwise
(beyond saying that she was sick the day she signed
it). She does not dispute that she had ample time to
examine either form of the Amendment or to seek the
assistance of counsel. We find no error, then, in the
circuit court’s conclusion that Husband made a “full,
frank, and truthful disclosure” of his finances in conjunction with the Agreement, thereby fulfilling his burden of proof.
In addition, even without a finding of “full, frank,
and truthful disclosure,” Wife’s knowledge of the existe n c e a n d value of Husband’s assets sa ti sfi e s
Husband’s burden of proof as well. Wife testified at the
hearing about her knowledge of Husband’s finances,
including his business, family business and home, at
the time of the marriage. Even if she did not know
every detail, her knowledge of the assets that would
be subject to a premarital agreement is independently
sufficient to uphold the validity of the Agreement.
We disagree with Wife’s contention that the disproportionate terms of the Agreement render it inherently overreaching. In Levy v. Sherman , 185 Md. 63
(1945), the Court recognized that an implication of
fraud attaches when a spousal party fails to disclose
his or her assets at the time of the agreement. Id. at
73-74 (quoted in Cannon, 384 Md. at 556). This implication is not apparent in the present case. Although
Wife has argued that the disclosure misrepresented
the parties’ respective finances, she has provided no
evidence to that effect.11 Husband overcame the presumption of fraud by presenting evidence of financial
disclosure (twice) and evidence of Wife’s adequate
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knowledge of his assets at the time of the marriage.
Husband, in attempting to enforce the Agreement, met
his burden of proof by demonstrating evidence of disclosure of his assets and that Wife “possessed knowledge of the assets.” Cannon, 384 Md. at 556-57, 57374.
After deciding that a financial disclosure was
made, the circuit cour t properly tur ned to Wife’s
defenses: fraudulent misrepresentation, undue influence, duress and unconscionability. We examine first
the circuit court’s analysis of Wife’s claim of fraudulent
misrepresentation. In Dynacorp Ltd. v. Aramtel Ltd. ,
208 Md. App. 403 (2012), we explained the elements
of fraudulent misrepresentation:
(1) the defendant made a false representation to the plaintiff,
(2) the falsity of the representation
was either known to the defendant or
the representation was made with
reckless indifference to its truth,
(3) the misrepresentation was made
for the pur pose of defrauding the
plaintiff,
(4) the plaintiff relied on the misrepresentation and had the right to rely on
it, and
(5) the plaintiff suffered compensable
injury as a result of the misrepresentation.
Id. at 491 (citation omitted).
Wife argues that Husband knowingly made false
representations as to his finances that induced her to
sign the Agreement. Wife has presented no evidence,
however, of the falsity of Husband’s representations,
and her saying that they’re false without more doesn’t
make them fraudulent. She also argues that Husband
“made false and intentionally misleading representations in the Agreement, including that [Wife] had counsel” which she relied on in executing the Agreement.
But we fail to understand how Wife could have relied
upon a false statement that she was represented by
counsel, or how such a statement would induce her to
sign the Agreement.12
Wife also claims that she was either subject to
Husband’s undue influence or under duress when she
executed the Agreement. “Duress which permits avoidance of a contract consists of the use of coercion, the
victim’s loss of the ability to act independently and the
entry by the victim into the contract.” Young v. Anne
Arundel County, 146 Md. App. 526, 596 (2002) (quoting Blum v. Blum, 59 Md. App. 584, 595 (1984)).
Duress is essentially composed of the
following two elements: “(1) A wrongful act of threat by the opposite party
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to the transaction or by a third party of
which the opposite party is aware and
takes advantage, and (2) a state of
mind in which the complaining party
was overwhelmed by fear and precluded from using free will or judgment.”
Meredith v. Talbot County, 80 Md. App. 174, 183 (1989)
(quoting Food Fair Stores, Inc. v. Joy, 283 Md. 205,
217 (1978)).
In this case, Wife asserts three factors that, she
says, demonstrate a lack of free will in signing the
Agreement: (1) she was financially dependent on
Husband, (2) she was presented with the Agreement
the night before leaving for their wedding, and (3) she
had no opportunity to engage independent counsel. As
to th e c o n tent ion t hat Husband prese n te d th e
Agreement to Wife the night before the parties departed for Jamaica, the circuit court determined that Wife’s
testimony was less credible than that of Husband.
Determining the credibility of witnesses is left to the
sound discretion of the circuit court. See Md. Rule 8131(c); Schade v. Md. State Bd. of Elections, 401 Md.
1, 33 (2007) (“the attribution of credibility to a witness
is a finding of fact”). And as we discussed above, the
circuit court’s findings are supported by the documents
and testimony.
Although there is no doubt that Wife was financially dependent on Husband, her dependence was
voluntary and, as such, does not constitute duress or
undue influence that overcomes her decision to sign
the Agreement. She was employed when she met
Husband. She quit her job in order to marry Husband
and move to Pennsylvania to be with him. Although
Husband was paying Wife’s expenses at the time of
their wedding, there is no indication that she would
have been unable to provide for herself if Husband
stopped supporting her. Accordingly, she failed to
establish that her financial dependence constituted
duress or undue influence to sign the Agreement.13
Wife also asserts that enforcement of the contract will produce an unconscionable result. In Martin v.
Farber, 68 Md. App. 137 (1986), we explained the doctrine of unconscionability:
If a contract or term thereof is unconscionable at the time the contract is
made a court may refuse to enforce
the contract, or may enforce the
remainder of the contract without the
unconscionable term, or may so limit
the application of any unconscionable
term as to avoid any unconscionable
result.
Id. at 143 (emphasis in original) (citation and quotation
marks omitted). “Phrased differently, the fairness of an

agreement is to be determined as of the time it was
made, not on the basis of conditions occurring subsequently.” Id. at 144. At the time the parties in this case
were married, both Wife and Husband had been previously married and had children from those marriages.
It is undisputed that the parties were concerned with
preserving for their respective children the property
each owned at the time of the marriage. Accordingly,
the parties signed the Agreement preserving the property each owned at that time. And although Husband
possessed more assets and a higher income than Wife
at the time they married, we are not persuaded that
the terms of the Agreement were unconscionable.14
Proving unconscionability is difficult, and requires
proof of inequity and unfairness at a level “such as no
man in his senses and not under delusion” would enter
into the agreement.” Id. (quoting Hume v. United
States, 132 U.S. 406 (1889)). The financial disparity
between the parties in this case falls short of this high
standard.
B. Exhibit 2 Is Inadmissible Hearsay, But The
Circuit Court’s Error In Admitting It Was Harmless.
Wife contends that the circuit cour t erred in
admitting Exhibit 2, the fax cover sheet and proposed
amendments to the Agreement, as evidence that she
obtained legal counsel before signing the Agreement,
as the document was unauthenticated and was
hearsay. She argues that she demonstrated that it was
not produced in discovery, and that the lack of production unfairly prejudiced her. She claims the circuit court
overlooked discrepancies in the document and ignored
Mr. Steckler’s affidavit. Finally, she maintains that the
“state-of-mind” hearsay exception, upon which the circuit court purportedly relied to admit Exhibit 2, does
not apply because there was never any showing that it
was made or adopted by her, and even if the exception
does apply, the circuit court improperly used the document to corroborate Husband’s testimony regarding
Wife’s consultation with legal counsel.
Husband responds that the circuit court properly
admitted Exhibit 2, given that Wife has not preserved
the issue of its authenticity for appellate review and,
even if she had, the document was properly authenticated through Husband’s testimony that the document
came from paperwork he kept throughout negotiation
of the Agreement. Husband asserts that the circuit
court fully addressed Wife’s argument that the document was not authentic, including the affidavit of Mr.
Steckler.
Husband also maintains that Plaintiff’s Exhibit 2
was not hearsay, as it was not offered to prove the
truth of the matter asserted—the content of the proposed changes—but simply to prove that negotiations
had taken place. According to Husband, even if it was
hearsay, it was admissible as either a statement by a
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party agent concerning a matter within the scope of
the agency under Maryland Rule 5-803(a)(4) or under
the residual hearsay exception contained in Maryland
Rule 5-803(b)(24). Husband contends that deciding
whether or not Exhibit 2 was produced in discovery
required a credibility determination by the circuit court
and even if it was not produced, Wife had sufficient
notice that Mr. Steckler was named in the Agreement
as Wife’s attorney to investigate further that question
herself. Finally, Husband argues that, in any event, the
circuit court did not conclude that his testimony was
more credible than that of Wife based solely on Exhibit
2, but rather stated that he was a more credible witness while separately noting that Exhibit 2 supported
his version of events.
In her reply brief, Wife contends that the circuit
cour t’s consideration of Exhibit 2 “broke the tie
between each [party’s] conflicting testimony[.]” Wife
argues that the document was offered and admitted
(improperly) to prove the truth of the matter asserted,
i.e., that Mr. Steckler was involved in negotiations on
behalf of Wife prior to the signing of the Agreement.
Mar yland Rule 5-901(a) provides that “[t]he
requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence
sufficient to support a finding that the matter in question
is what its proponent claims.” Maryland Rule 5-901(b)
provides a non-exclusive list of “examples of authentication or identification conforming with the requirements of
[the] Rule[,]” including through “[t]estimony of a witness
with knowledge that the offered evidence is what it is
claimed to be.” Md. Rule 5- 901(b)(1).
Maryland Rule 5-801(c) defines “hearsay” as “a
statement, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to
prove the truth of the matter asserted.” Maryland Rule
5-802 provides: “Except as otherwise provided by
these rules or permitted by applicable constitutional
provisions or statutes, hearsay is not admissible.”
Maryland Rule 5-803 outlines numerous situations in
which a statement is “not excluded by the hearsay
rule, even though the declarant is available as a witness[.]” Maryland Rule 5-803(b)(3) provides an exception to the hearsay rule for “[a] statement of the declarant’s then existing state of mind, emotion, sensation,
or physical condition (such as intent, plan, motive,
design, mental feeling, pain, and bodily health),
offered to prove the declarant’s then existing condition
or the declarant’s future action[.]”
Maryland Rule 5-803(a)(4) provides that “[a]
statement by the party’s agent or employee made during the agency or employment relationship concerning
a matter within the scope of the agency or employment” is not excluded by the hearsay rule when offered
against the party.
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Maryland Rule 5-803(b)(24), a “residual” or “catch-all” exception, provides:
Under exceptional circumstances, the
following are not excluded by the
hearsay rule: A statement not specifically covered by any of the hearsay
exceptions listed in this Rule or in
Rule 5-804, but having equivalent circumstantial guarantees of trustworthiness, if the court determines that (A)
the statement is offered as evidence
of a material fact; (B) the statement is
more probative on the point for which
it is offered than any other evidence
which the proponent can procure
through reasonable efforts; and (C)
the general purposes of these rules
and the interests of justice will best be
served by admission of the statement
into evidence. A statement may not be
admitted under this exception unless
the proponent of it makes known to
the adverse par ty, sufficiently in
advance of the trial or hearing to provide the adverse par ty with a fair
opportunity to prepare to meet it, the
intention to offer the statement and
the par ticulars of it, including the
name and address of the declarant.
In Gillespie v. Gillespie, 206 Md. App. 146 (2012),
we explained harmless error:
It has long been the policy in this
state that [appellate courts] will not
reverse a lower court judgment if the
error is harmless. The burden is on
the complaining party to show prejudice as well as error. A verdict will not
be overturned unless the error was
likely to have affected the verdict
below; and an error that does not
affect the outcome of the case is
harmless error. The complaining party
must demonstrate that the prejudice
was “likely” or “substantial.” [T]he general rule is that a complainant who
has proven error must show more
than that prejudice was possible; she
must show that it was probable.
Id. at 169 (emphasis in original) (internal citations and
quotation marks omitted). In Gillespie, we noted that
“an error in evidence is harmless if identical evidence
is properly admitted.” Id.
We find that the circuit court erred when it admitted Exhibit 2. In Figgins v. Cochrane, 174 Md. App. 1
(2007), aff’d , 403 Md. 392 (2008), we explained the
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standard of review of a trial court decision to admit
hearsay evidence:
We review rulings on the admissibility
of evidence ordinarily on an abuse of
discretion standard. Review of the
admissibility of evidence which is
hearsay is different. Hearsay, under
our rules, must be excluded as evidence at trial, unless it falls within an
exception to the hearsay rule excluding such evidence or is permitted by
applicable constitutional provisions or
statutes. Thus, a circuit court has no
discretion to admit hearsay in the
absence of a provision providing for
its admissibility. Whether evidence is
hearsay is an issue of law reviewed
de novo.
Id. at 24-25 (emphasis in original) (citations and internal quotation marks omitted).
We discern no error in the circuit court’s finding
that Exhibit 2 was properly authenticated through
Husband’s testimony pursuant to Maryland Rule 5901(b)(1), which permits “authentication or identification [through] . . . [t]estimony of a witness with knowledge that the offered evidence is what it is claimed to
be.” In testifying that he and Wife negotiated the terms
of the Agreement prior to signing it, Husband identified
Exhibit 2 as a prior draft of the Agreement containing
proposed changes that he and Wife had discussed.
Husband also stated that the document had been in
his continuous possession, together with other notes
regarding the parties’ negotiation, since that time. 15
Husband’s testimony was, therefore, “evidence sufficient to support a finding that the matter in question”—
Exhibit 2—“is what its proponent claims.” Md. Rule 5901(a).
Although authentic, Exhibit 2 nevertheless is
hearsay that does not fall within any established
exception to the hearsay rule. Husband offered Exhibit
2 as evidence to prove that Wife knew of the
Agreement prior to March 1, 1993, when Husband presented the document for Wife’s signature, by asserting
that her counsel had previously proposed alterations to
the document. Husband was, therefore, offering Exhibit
2 to prove that Wife was represented by an attorney
who made the proposed alterations on her behalf during negotiations between the parties and that the proposed alterations were genuine— i.e. , to prove the
truth of the matter asserted in the document.
At the hearing addressing the validity of the
Agreement, the circuit court found that Exhibit 2 was
admissible as an exception to the hearsay rule. The
court stated that Exhibit 2 “[went] to [Wife’s] state of
mind and her knowledge” of the Agreement prior to

signing it. But the circuit court did not specify under
which exception it intended to admit Exhibit 2; it
appears from the circuit court’s language that is was
referring to the “state of mind” exception contained in
Maryland Rule 5-803(b)(3).
We agree with Wife that the state of mind exception is not applicable to Exhibit 2. Maryland Rule 5803(b)(3) allows admission of “[a] statement of the
declarant’s then existing state of mind . . . offered to
prove the declarant’s then existing condition or the
declarant’s future action[.]” Id. (emphasis added.)
Under the plain language of Mar yland Rule 5803(b)(3), the declarant must make the statement
regarding his or her own state of mind. In this case,
Husband offered Exhibit 2 in order to prove Wife’s
knowledge prior to signing the Agreement. Even if we
assume that Exhibit 2 was produced by Mr. Steckler,
as Husband contends, the document could not be
offered to show Wife’s state of mind. No party has
argued before either this Court or the circuit court that
Exhibit 2 contains a statement by Wife. Accordingly,
Exhibit 2 was not admissible pursuant to Maryland
Rule 5-803(b)(3) as evidence of Wife’s state of mind.
As to Maryland Rule 5-803(a)(4)—which allows
the statement of a party agent to be offered against
the par ty—the par ty offering the statement must
establish the agency relationship before the statement
may be admitted into evidence. The Committee Note
on Rule 5-803(a) states that it is unclear whether a
court may look to the statement itself in determining
agency. Husband has identified no Maryland case, and
we know of none, which addresses this issue. We
note, however, that “[a]mong the reasons for excluding
hearsay testimony is the inherent uncertainty of its reliability, and the fact that the person stating the thing to
be a fact is not under oath and subject to cross-examination.” Hall v. Univ. of Md. Med. Sys. Corp., 398 Md.
67, 83-84 (2007) (citation omitted). The Maryland
Rules do not specifically prohibit reliance upon the
statement of a purported party-agent to establish an
agency relationship. But the argument in favor of doing
so here seems circular: we would be basing the determination that an agency relationship exists (the very
determination that would make the statement reliable)
on the document at issue, the reliability of which is
hotly disputed. Husband presented no evidence that
Wife was, in fact, represented by Mr. Steckler other
than Exhibit 2 itself. In the absence of any alternative
or corroborating evidence, we are unwilling to assume
or interpolate an agency relationship between Wife
and Mr. Steckler, and thus Exhibit 2 was not admissible as the statement of a party-agent under Maryland
Rule 5-803(a)(4).
Additionally, we conclude that Exhibit 2 was
inadmissible hearsay because no exceptional circum-
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stances justified its admission under Maryland Rule
5-803(b)(24). It is undisputed that Exhibit 2 was
offered as evidence of a material fact, i.e., that Wife
and Husband engaged in negotiations prior to signing
the Agreement and that Wife was represented by
counsel. The second prong of Mar yland Rule 5803(b)(24), however, looks to whether Husband could
produce other reasonably procurable evidence of
similar probative value to Exhibit 2. In his brief,
Husband contends that “[t]here were no witnesses to
corroborate either party’s version of events.” We disagree. Although neither party actually called any witnesses to corroborate their testimony, there were witnesses to the negotiations surrounding the
Agreement. Husband contends that Messrs. Steckler
and Bitzer were both involved in the negotiations, that
the par ties signed the Agreement in Mr. Bitzer’s
office, and the signatures were witnessed. Any of
these participants could have testified from personal
knowledge about the circumstances of the negotiations, and Husband offered no evidence that the parties were unavailable. Accordingly, we conclude that
Exhibit 2 is not properly admissible under Maryland
Rule 5-803(b)(24).16
Having found that the circuit court erred in admitting Exhibit 2, we also conclude that error was harmless vis-à-vis the court’s broader conclusion that the
Agreement was valid. The circuit court had to evaluate
conflicting testimony of Husband and Wife in deciding
whether the Agreement was based on full financial disclosure. The court concluded that sufficient disclosure
was made because Wife, a competent adult, signed
the Agreement, portions of which she had read, and
failed to inquire further about the referenced financial
disclosure. The same logic holds true with regard to
Wife’s representation by counsel. Wife admitted to
signing the Agreement in which Mr. Steckler was listed
as her attorney. Just as Wife was charged with knowledge of the Agreement’s references to the attached
financial disclosure, she is charged with knowledge of
the assertion that she was represented by counsel.
The circuit court’s reliance on Exhibit 2 to establish
that Mr. Steckler represented her is harmless because
that relationship was established by other evidence,
including evidence that she submitted. See Gillespie,
206 Md. App. at 169(“[A]n error in evidence is harmless if identical evidence is proper ly admitted.”
(Citation omitted.)).
In its opinion, the circuit court separately discussed the parties’ testimony regarding the circumstances surrounding the signing of the Agreement:
[Wife]’s recollection of the circumstances of the Agreement’s signing
cannot be accepted in light of [Exhibit
2, which] established that following a
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period of consultation and negotiation,
an [antenuptial] agreement was
reached that contained language proposed by [the parties].
(Emphasis added.) In Cannon, the Court of Appeals
explained the relevance of negotiations relating to
prenuptial agreements:
Even though a confidential relationship is presumed to exist [between
parties signing an agreement] as a
matter of law, its existence may be
rebutted in a given case by the party
seeking enforcement of the agreement. If the party seeking enforcement can prove that a negotiation
took place between the parties—an
actual give and take occurrence, then
a court properly may treat the contested agreement as a contract between
equals.
384 Md. at 572. As we explained above, however, the
circuit court never analyzed the Agreement as a contract between equals. Rather, and as the cases
required, the court followed the procedure outlined in
Cannon to determine the validity of an antenuptial
agreement, which presumes a confidential relationship
between the parties as a matter of law. As such, the
circuit court’s conclusion that negotiations took place,
although made in nondispositive reliance on improperly admitted evidence, did not affect the court’s ultimate
deter mination that the Agreement was valid.
Accordingly, we conclude that any error in admitting
Exhibit 2 was harmless.
C. The Alimony-Related Terms Of The Agreement
Are Enforceable.
Wife contends that the circuit court erred in denying her request to modify the alimony provision in the
Agreement, because the language of the Agreement
preventing modification does not conform to the language required by F.L. § 8-103(c); that is, rather than
containing an express waiver of alimony, as required
by the statute, the Agreement provides only that
Husband must pay $500 per week for two years. She
maintains that although the Agreement provides that
the parties may not modify the alimony provision, it
contains no language preventing the circuit court from
doing so. Husband responds that the circuit court correctly found that the plain language of the Agreement
eliminated any right to modification. And on reply, Wife
contends that even if the language in the alimony provision of the Agreement satisfies F.L. § 8-103(c), the
provision should be void as contrary to public policy as
a “waiver of a statutory right which has yet to mature
and thus cannot be sufficiently defined.”
F.L. § 8-103(c) provides that:
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The court may modify any provision of
a deed, agreement, or settlement with
respect to alimony or spousal support
. . . regardless of how the provision is
stated, unless there is:
(1) an express waiver of alimony
or spousal support; or
(2) a provision that specifically
states that the provisions with
respect to alimony or spousal
support are not subject to any
court modification.
As stated in Panitz v. Panitz, 144 Md. App. 627 (2002):
a trial judge is prohibited from
modifying a support provision in
two situations. The first enumerated exception to the trial court’s
powers of modification . . . arises
when there has been an express
waiver of alimony or any other
spousal suppor t . T he seco n d
exception [arises when the parties consent] to a provision which
prohibit[s] the tr ial cour t from
modifying any provision contained
[in the agreement.]
Id. at 636.
The plain language of the Agreement in sections
4.01 and 4.02 meets the legal requirements for restrictions on judicial modification of alimony provisions. The
first sentence of paragraph 4.02 satisfies the provision
of F.L. § 8-103(c)(2)—it establishes that the provisions
with respect to alimony are not subject to any court
modification by stating that “[t]he provisions contained
in Paragraph 4.01 of this agreement shall not be modifiable.” Although the Agreement does not use the word
“court,” waiving the right to any modification of the
alimony provisions includes a waiver of the right to
judicial modification. We discern no error in the circuit
court’s finding that the Agreement contains “unambiguous waiver language” barring the circuit court from
modifying the alimony provisions.17
Wife also contends that the circuit court erred in
finding that Husband’s alimony obligation began at the
time of the parties’ separation rather than on the date
of divorce. Wife argues that the Agreement “explicitly
provides that alimony is to commence only in the event
of ‘terminat[ion]’ of the marriage by ‘divorce or permanent separation[,]’” and that “permanent separation
could not have occurred until either a mutual agreement to separate or a court order granting the parties
the right to live separate and apart” (first alteration in
original.) Wife asserts that a permanent separation
never occurred, as she never consented to the separation and did not want a divorce at the time of trial.

H u sb a n d re sp o n d s th a t th e l a n g uage of t he
Agreement is clear that alimony was to continue for
two years from the date of separation—August 15,
2010—not from the date of divorce. And Wife replies
that the term “‘permanent separation’ in conjunction
with ‘divorce’ at the beginning of the sentence implies
that the operable period would only commence upon a
permanent, and thus mutual and voluntary, separation
of granting of divorce.” Wife argues that the parties’
separation was not voluntar y, and that Husband
believed the parties may still reconcile.
Wife identifies no legal authority, and we know of
none, requiring a “permanent separation” to be mutual
and voluntary. We note that the parties’ separation in
this case was, in fact, a permanent separation, as the
parties have now been granted an absolute divorce. In
addition, as the circuit court noted, “[Husband] has
already star ted his alimony payments, [Wife] has
accepted these payments, and there is otherwise no
claim . . . that [Husband] will do anything other than
continue to make said payments for a period of two
years from the date he first started making said payments.” We find no error in the circuit court’s determination that Husband’s alimony obligation began at the
time of the parties’ separation, not on the date of
divorce.
D. The Circuit Court Did Not Err In Declining To
Modify The Agreement.
Wife contends that the circuit court abused its
discretion in failing to grant her “a monetary award
and/or an interest in the parties’ marital business.” Wife
argues that the circuit court erred in failing to order
additional discovery regarding Husband’s interest in
the business and the work she performed. She also
asserts that the parties orally modified the Agreement
as a condition of their 2009 reconciliation and that the
circuit court erred in finding that any such modification
was required to be in writing and signed. Although she
concedes that a contract for which the consideration is
marriage must be in writing, Wife maintains that this
principle does not apply here because the consideration for the oral modification was the reconciliation.
Wife contends that the circuit court erred in finding that
the testimony of Wife and her children did not support
the modification.
Husband responds that the circuit court properly
refused to grant Wife a monetary award, as it was
undisputed that all property was titled to Husband and
purchased using his inherited assets. As to the alleged
oral modification, Husband argues that the circuit court
correctly found the evidence did not show that
Husband agreed to any of Wife’s purported modifications. In reply, Wife contends that Husband failed to
produce evidence that the property acquired during
the marriage was purchased with Husband’s inherited
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funds. She argues that the circuit court “failed to consider whether [Husband] transferred property to [Wife],
. . . [or] whether [Wife] earned any portion of the assets
acquired through her work in developing the real
estate at issue.”
“In a proceeding for an annulment or an absolute
divorce, if there is a dispute as to whether certain
property is marital property, the court shall determine
which property is marital property[.]” F.L. § 8-203(a).
F.L. § 8-205(a) provides that “after the court determines which property is marital property, and the value
of the marital property, the court may transfer ownership of an interest in property . . . , grant a monetary
award, or both, as an adjustment of the equities and
rights of the par ties concerning marital proper ty,
whether or not alimony is awarded.” Parties may waive
the right to a monetary award by the circuit court in the
event of a divorce in a contract such as an antenuptial
agreement. See Herget v. Herget, 319 Md. 466, 477
(1990) (upholding the parties’ waiver of the right to a
monetary award in an antenuptial agreement that provided the parties relinquished all rights and interests
“with respect to any property, real or personal, now
owned or hereafter acquired by the other party”). And
under the Statute of Frauds, antenuptial agreements
must be in writing and signed to be enforceable. See
Md. Code (1974, 2006 Repl. Vol.) § 5-901 of the
Courts & Judicial Proceedings Article (“Unless a contract or agreement upon which an action is brought, or
some memorandum or note of it, is in writing and
signed by the party to be charged or another person
lawfully authorized by that party, an action may not be
brought . . . to charge any person on any agreement
made on consideration of marriage[.]”).
In general, “[p]arties to a contract may waive the
requirements of the contract by subsequent oral
agreement or conduct, notwithstanding any provision
in the contract that modifications must be in writing.”
Richard F. Kline, Inc. v. Shook Excavating & Hauling ,
Inc., 165 Md. App. 262, 277 (2005). “Provisions in a
contract which purport to limit this ability of parties to
modify their contract, implicitly or explicitly, are disfavored.” Hovnanian Land Inv. Grp., LLC v. Annapolis
Towne Ctr. at Parole, LLC, 421 Md. 94, 121 (2011).
“We look to the totality of a par ty’s actions when
determining whether waiver, or modification of the
contract, has occurred.” Id. at 122. “‘Whether or not
the subsequent conduct of the parties amounts to a
waiver is a question of fact to be decided by the trier
of fact.’” Kline, 165 Md. App. at 278 (quoting Hoffman
v. Glock , 20 Md. App. 284, 289 (1924)). “[N]either
contractual writing requirements nor the statute of
frauds prevent oral or implied waiver [of a contractual
right] in all circumstances.” Hovnanian , 421 Md. at
116.
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In order to determine whether the circuit court
abused its discretion in not issuing Wife an award, there
must first be marital property to award. Wife conceded at
trial that Husband used his own funds to purchase real
estate, that the par ties maintained separate bank
accounts, and that they never owned joint assets. Wife testified that she and Husband worked together to decorate
the properties being developed by the real estate investment business, and that she would pay for the decorations.
Husband testified that he provided Wife with $3,000 to
$5,000 per month from his personal bank account to pay
“for her requirements[.]” None of this testimony establishes
that the parties acquired marital property. Under the terms
of the Agreement, and the undisputed facts before the circuit court, the property utilized by the parties during their
marriage was purchased with funds Husband either
brought into the marriage or acquired during the marriage.
Under paragraph 3.02, any property purchased with such
funds is properly considered Husband’s separate property,
and the parties waived any rights to interest in the other’s
property in paragraphs 3.02 and 3.06.
Wife counters that she “earned an ‘in kind’ portion of the properties acquired and sold” over the
course of the marriage by her work in the real estate
investment company. Although it is undisputed that she
assisted Husband in decorating the properties that the
company was developing, Wife presents no evidence
that she was an official employee of the company entitled to receive “in kind” payment in lieu of a salary. She
identifies no legal authority, and we know of none,
establishing that one spouse is entitled to “in kind”
payment for work in the other spouse’s business when
he or she is not an employee of the business.
Wife has not presented evidence that she contributed funds to purchase the real or personal property obtained by the parties during their marriage. Also,
Wife has not demonstrated that she was an employee
of the real estate investment firm being paid “in kind.”
In the absence of this evidence, we find no error in the
circuit court’s failure to grant Wife a monetary award
based on the value of marital property.
As to Wife’s argument that the Agreement was
orally modified in 2009, the parties included in the
Agreement a non-modification clause:
6.09.
Amendments
and
Mo d i fi ca ti o n s. A ny s u b s e q u e n t
amendment or modification of this
Agreement must be agreed to by both
Parties in writing and executed in the
same manner as this Agreement.
As described above in Hovnanian and Kline, this provision need not stand as an absolute bar to oral modification of the Agreement. The circuit court, however,
found that the parties had not modified the contract
orally:
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[Wife] has failed to establish that any
oral modification existed on these
facts. Although [Wife], her son, and
her daughter testified that [Husband]
made certain comments to [Wife] concerning the title to a house and potential payments for her efforts in the real
estate venture, the evidence does not
suppor t a finding that these comments automatically equate to a modification of the Agreement. First, the
actions of the parties do not support
[Wife]’s claims. [Husband] never paid
[Wife] any money for her role in the
real estate venture. [Husband] did not
put [Wife]’s name on the title of any of
his real estate assets. [Husband]’s
actions are in accordance with the
terms of the Agreement, and are not
in accordance with [Wife]’s claimed
modifications.
***
[Wife] admitted in her testimony that
she believed that [Husband] never
intended to pay her for her real estate
work or put her name on the house.
Assuming this is true, if [Husband]
never, in essence, agreed to [Wife]’s
demands, then it appears clear to [the
circuit court] that the parties never
actually agreed to orally modify the
. . . Agreement.
The circuit court reached this conclusion after weighing the conflicting testimony, which it took first-hand,
and we cannot find clear error in its decision.
II. The Circuit Court Correctly Entered A Judgment
Of Divorce In Favor Of Husband.
A. The Revised Separation Statute Applies To
This Case.
Wife contends that the circuit cour t erred in
granting Husband a divorce based on the parties’
twelve-month separation, as the twelve months
accrued prior to the effective date of the amendment
to F.L. § 7-103(a)(4), which established a twelve-month
separation as grounds for divorce. Wife argues that the
circuit court retroactively applied the statute in violation of the established principle that “any statute . . .
operates only prospectively absent instructions to the
contrary[,]” as no such instructions were included in
F.L. § 7-103(a)(4). Husband responds that the circuit
court correctly relied on Campbell v. Campbell , 174
Md. 229 (1938), and Buckheit v. Buckheit, 10 Md. App.
526 (1970), in finding that it was proper to grant a
divorce on the ground of a one-year separation when
the year accrued prior to the effective date of the

statute. And in reply, Wife responds that this case is
distinguishable from Campbell and Buckheit because
in those cases, although the periods of separation
began prior to the enactment of the statutes under
which the complaints were filed, the grounds for
divorce matured prior to the initial filing of the complaints.
As of October 1, 2011, F.L. § 7-103 provides:
(a) Grounds for absolute divorce. —
The cour t may decree an
absolute divorce on the following
grounds:
...
(4) 12-month separation, when the
parties have lived separate and apart
without cohabitation for 12 months
without interruption before the filing of
the application for divorce[.]
Prior to October 1, 2011, the corresponding subsection of F.L. § 7-103 provided as follows:
(a) The court may decree an absolute
divorce on the following grounds:
...
(5) 2-year separation, when the parties have lived separate and apar t
without cohabitation for 2 years without interruption before the filing of the
application for divorce[.]
See 2011 Md. Laws 423; 2011 Md. Laws 424.
“‘Retroactive,’ . . . describe[s] acts which operate
on transactions which have occurred or rights and
obligations which existed before passage of the act.”
Rawlings v. Rawlings, 362 Md. 535, 540 n. 2 (2001)
(citation omitted). Generally, such operation “is not
favored by the courts . . . and a law will not be construed as retroactive unless the act clearly, by express
language or necessary implication, indicates that the
legislature intended a retroactive application.” Id. at
555. Appellate courts in Maryland have twice held,
however, that allowing a party to file a complaint for
divorce based on a voluntary separation when the separation began before the statute establishing the necessary length was enacted does not “make application
of the law retrospective, in the ordinar y sense.”
Buckheit, 10 Md. App. at 530; see also Campbell, 174
Md. at 234. In both cases, the appellate court held that
as long as the conditions specified in the statute exist
at the time the complaint is filed, it is irrelevant
whether the voluntary separation began prior to the
enactment of the operative statute. Buckheit, 10 Md.
App. at 530-31; Campbell, 174 Md. at 234.
It is undisputed in this case that the twelvemonth separation between Wife and Husband began
on August 15, 2010, before the General Assembly
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enacted the current F.L. § 7-103. Under Buckheit and
Campbell, it would appear that this does not stand as
a bar to Husband’s reliance on the amended statute.
Our analysis, however, does not end here, as this case
adds a level of complexity to the scenarios in the previous cases.
On August 16, 2010, Husband filed his initial
complaint for absolute divorce. At that time, the
amended version of F.L. § 7-103(a)(4) had not been
enacted, so parties had to be separated for two years
prior to filing for absolute divorce. On October 1, 2011,
the new version of F.L. § 7-103(a)(4) came into effect.
At that point, the parties had been separated for thirteen-and-a-half months, sufficient time to file a complaint for absolute divorce under the new statute.
Maryland Rule 9-202 provides that “[e]xcept when
a judgment of limited divorce has been entered, a complaint may be amended pursuant to Rule 2-341 to
include a ground for divorce that by reason of the passage of sufficient time has become a ground for divorce
after the filing of the complaint.” On October 14, 2011,
after the effective date of the amendment, Husband filed
an amended complaint pursuant to Maryland Rule 9202, to include a ground for divorce that became applicable after the filing of the initial complaint. As such, the
complaint requesting absolute divorce on the ground of a
twelve-month separation was filed after the enactment of
the operative statute as in Buckheit and Campbell .
Although the twelve-month separation began to run prior
to the enactment of F.L. § 7-103(a)(4), we conclude that
the circuit court did not err in granting Husband an
absolute divorce in this case.
B. The Circuit Court Properly Granted a Divorce on
Grounds of Adultery.
Wife contends that the circuit cour t erred in
granting her a divorce based on Husband’s adultery.
Wife argues that she presented no evidence of adultery, and that Husband failed to present evidence corroborating his admission of adultery. Wife asserts that
any acts of adultery prior to the parties’ reconciliation
in 2009 were condoned, and thus cannot be the basis
for a divorce, and that any acts of adultery committed
after the filing of the counter-complaint cannot constitute grounds for a divorce.
Husband responds that the circuit court properly
granted Wife a divorce based on his adultery, as Wife
failed to follow the procedures for voluntary dismissal
of the counter-complaint and sufficient evidence was
presented to establish adultery, and even if the circuit
court erred in granting Wife’s counter-complaint, any
error was harmless because the circuit court properly
granted him an absolute divorce based on a twelvemonth separation.
F.L. § 7-103 provides that a circuit court “may
decree an absolute divorce on the . . . grounds [of]
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adultery[.]” A party may defend a claim of absolute
divorce on the ground of adultery if he or she can
prove that the plaintiff condoned the behavior.
Kremelberg v. Kremelberg, 52 Md. 553, 556 (1879),
abrogation recognized by Gordon v. Gordon, 342 Md.
299, 300 n.4 (1996). “Condonation is . . . forgiveness
with an implied condition that the marital offenses
shall not be repeated and that the party offended
shall be treated with conjugal kindness and on
breach of this condition, the right to remedy for former injuries revives.” Aronson v. Aronson , 115 Md.
App. 78, 109 (1997) (quotation marks omitted). “The
resumption of marital relations is evidence of condonation.” Moore v. Moore, 36 Md. App. 696, 699 (1977)
(footnote omitted). Condonation, however, requires
actual knowledge of the adultery when marital relations resume. See McKim v. McKim , 225 Md. 311,
314 (1961).
At the commencement of the November 16, 2011
hearing Wife’s counsel stated that Wife was “not sure
[she] want[ed] a divorce[,]” and that her ultimate decision would rest upon the circuit court’s rulings on several matters. At no point, however, did Wife move for
dismissal of her counter-complaint pursuant to
Maryland Rule 2-506(a). 18 Accordingly, the countercomplaint was properly before the circuit court, and
the circuit court did not err in ruling on the adultery
claim.
At the hearing, Husband admitted that he had
committed adultery beginning a year before the parties’ separation in August 2010, and that he had begun
a second adulterous affair since that time. Wife argues
that the adultery could not constitute grounds for an
absolute divorce because she condoned his conduct
when they reconciled in 2009. Wife offered no evidence before the circuit court, however, that she had
actual knowledge of Husband’s adultery at the time of
the reconciliation. In addition, Husband’s adultery was
ongoing. Even if Wife condoned the adultery committed during the parties’ separation by reconciling with
Husband, the ground of adultery was still valid based
on Husband’s unfaithfulness after that time.
Alternatively, Wife argues that the circuit court
erred in relying on Husband’s admission to the adultery, as his admission was uncorroborated. 19 Wife
failed to identify any legal authority, and we know of
none, requiring an admission by a party to his or her
own actions to be corroborated. See Alston v. Alston,
85 Md. App. 176 (1990), aff’d, in relevant part, 331 Md.
496 (1993) (“evidence of corroboration may be found
in the admission of the other spouse”(internal citations
and quotations omitted)).
For all of the reasons above, we conclude that
the circuit court did not err in granting Wife an absolute
divorce on the ground of adultery.
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III. The Attorneys’ Fees Award Was Proper.
Wife contends that the circuit court abused its
discretion in awarding only $58,376.83, arguing that
she presented undisputed evidence that she owed
$76,253.33 in attorney’s fees, including $62,253.33 to
her current attorneys and $14,000 to her previous
attorney. Wife argues that although she had already
paid the fees owed to her previous attorney, she was
entitled to recover the amount billed from Husband.
She also asserts that the circuit court erred in reduci n g t h e fe e s ow e d t o h e r c u r r e n t a t t o r n ey by
$3,876.50 for work performed in relation to a criminal
charge unrelated to these divorce proceedings.
Finally, she maintains that the circuit court abused its
discretion by declining to set a deadline for Husband
to pay the fees or to reduce the fees to judgment.
Husband responds in his cross-appeal that the
circuit cour t erroneously found that Wife had no
financial resources to pay her attorney’s fees, as an
individual by the name of Lou Satchell had paid the
fees billed by her previous attorney and, at the time
o f t r i a l , wa s c o n t i n u i n g t o p ay h e r l e g a l b i l l s.
Alternatively, Husband contends that because Wife
generated a significant number of motions after the
circuit court’s ruling that the Agreement was valid and
that none were granted by the circuit court, “[s]he
was not substantially justified to bring these claims
and [Husband] should not have to pay for her fees to
do so.” Under F.L. § 7-107, “the court may order either
party to pay to the other party an amount for the reasonable and necessary expense of prosecuting or
defending the proceeding[,]” including “counsel fees”
upon consideration of the following:
(1) the financial resources and financial needs of both parties; and
(2) whether there was substantial justification for prosecuting or
defending the proceeding.
F.L. § 7-107(d) states that
[u]pon a finding by the cour t that
there was an absence of substantial
justification of a party for prosecuting or defending the proceeding, and
absent a finding by the court of good
cause to the contrary, the court shall
award to the other party the reasonable and necessary expense of prosecuting or defending the proceeding.
The trial judge has discretion to award attorney’s
fees but must use the statutory criteria of section 7107 to interpret the facts of a given case. McCleary v.
McCleary, 150 Md. App. 448, 466 (2002). If the judge
utilizes the statutory criteria, “[a]n award of attorney's
fees will not be reversed unless a court’s discretion
was exercised arbitrarily or the judgment was clearly

wrong.” Id.; Petrini v. Petrini, 336 Md. 453, 468 (1994).
Although neither the parties nor we have found a
case precisely on point regarding effect of a thirdparty payer in a F.L. § 7-107 award of attorney’s fees,
several cases describe instances of third-party fee
payers and fee awards. In Weichert Co. v. Faust, 419
Md. 306 (2011), the Court of Appeals recognized that
“there
is
. . . no bar . . . to awarding fees based on who actually
paid for the services.” Id. at 329 n.7 (citing Henriquez
v. Henriquez, 413 Md. 287, 302 (2010)). The Court in
Weichert referenced Dutta v. State Farm, 363 Md. 540
(2000), in which a petitioner “did not personally pay
his medical bill, [but] he was still entitled to reimbursement by his automobile insurer for his medical bills
resulting from an automobile accident.” Weichert, 419
Md. at 329 (citing Dutta, 363 Md. at 557);20 see also
Worsham v. Greenfield, 187 Md. App. 323, 339 (2009)
(allowing a party to pursue attorney’s fees awarded
pursuant to Rule 1-341 on behalf of a third party who
paid the fees).
The circuit cour t analyzed Wife’s request for
attorney’s fees as follows:
[Wife] claims total attorney’s fees of
$84,379.75. Of these, [Wife] has provided th[e circuit c]ourt evidence of
$62,253.33 worth of said fees, which
have been accumulated by her current counsel[.] . . . The balance of
this amount has presumably been
paid to [Wife]’s previous counsel.
[Husband] stipulated at tr ial that
[Wife] currently owes $62,253.33 in
overall attorney’s fees[.] . . . The evidence indicates, however, that of this
amount, $3,876.50 was spent by
[Wife] defending herself in a criminal
matter unrelated to this divorce proceeding. In light of this, and subtracting from the above amount the attorney’s fees associated with this criminal matter, the evidence shows that
[Wife] has incurred $58,376.83 in
attorney’s fees related to this divorce
action. These charges appear to [the
circuit court] to be reasonable[.]
Although she argued that she owed $84,379.75, the
b i l l W i fe s u b m i t t e d t o t h e c i r c u i t c o u r t t o t a l e d
$62,253.33. The circuit court attributed the rest of the
fees to Wife’s previous attorney. Wife’s evidence of
these fees, however, included only a handwritten list
t i t l e d “ Tra c y L . Z e l l L o a n s t o Pay L e g a l Fe e s,”
although Mr. Satchell testified that the document contained his accounting of the money paid on behalf of
Wife (including $14,000 that he paid to Wife’s previ-
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ous attorney). Nonetheless, Wife failed to present an
accounting from her attorney of the legal services
she provided and her billing procedures. Without such
documentation, the circuit court was unable to determine whether the $14,000 in legal fees constituted a
“reasonable and necessary expense” in the prosecution of Wife’s case as required by F.L. § 7-107, and
we find that it was reasonable for the circuit court to
discount $14,000 from Wife’s requested legal fees.
As to the $3,876.50 in fees billed for work on
Wife’s criminal matter, the circuit court correctly found
that those fees were unrelated to the divorce case.
Although the criminal charge stemmed from a dispute
over Wife’s recover y of personal proper ty from
Husband, the criminal matter is not legally related to
this case—i.e., it was not tried before the circuit court
and, as a result, the circuit court was unable to make a
determination as to the parties’ justification in litigating
the dispute. As such, the circuit court properly declined
to award attorney’s fees for work related to the criminal
case.
We disagree with Husband’s contention that the
circuit court improperly ignored Mr. Satchell’s actions
in determining Wife’s financial resources. Mr. Satchell
may have paid bills on Wife’s behalf, but he was under
no obligation to do so or, more to the point, to continue
to do so. The circuit court was left to resolve this and
many other issues on a conflicting record, and we cannot say that the court’s assessment of Wife’s financial
condition in the December 19, 2011 Memorandum
Opinion and Order is arbitrary or clearly wrong in any
way. And we find nothing in the statute or any cases
suggesting that a party may not receive an award of
attorney’s fees under section 7-107 simply because a
third par ty fronted the fees to counsel in the first
instance. See Weichert, 419 Md. at 329. We recognize
that most people will not have the ability to write
checks for tens of thousands of dollars easily, and
whether Wife repays Mr. Satchell or not is between the
two of them.
As to the circuit court’s determination that Wife
was justified in litigating this case—both in defending
Husband’s claim for divorce and prosecuting her
counter-claim for divorce—we again find no error.
Nothing about this case or these claims was clear-cut
on either side, and we see no basis in the record or
the law to unseat the circuit court’s judgment in this
regard.
JUDGMENT OF THE CIRCUIT COURT FOR TALBOT
COUNTY AFFIRMED. COSTS TO BE PAID TWOTHIRDS BY APPELLANT, ONE-THIRD BY
APPELLEE.
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FOOTNOTES
1 Wife’s brief identifies seven issues:
1. Did the [circuit] court err in upholding the validity of the
March 1, 1993 Marital Agreement?
2. Did the [circuit] court err in failing to find alimony was modifiable under the Marital Agreement?
3. Did the [circuit] court err in finding [Husband’s] alimony obligation began in August of 2010 and not the date of divorce?
4. Did the [circuit] court err in granting [Husband] a divorce
based on a one year separation when the parties’ [sic] had not
been separated for one year since the effective date of the
amendment to § 7-103(a)(4) of the Family Law Article?
5. Did the [circuit] court err in granting [Wife] a divorce based
on adultery?
6. Did the [circuit] court abuse its discretion in failing to award
[Wife] a monetary award and/or failing award [Wife] an interest
in the parties’ marital business?
7. Did the [circuit] court abuse its discretion in its rulings on the
award of attorneys’ fees to [Wife]?
Husband raises one issue in his cross-appeal:
1. Did the [circuit] court err in ordering [Husband] to pay
$58,376.83 of appellant[]’s counsel fees?
2 Although Section 6.11 of the Agreement provides that the
laws of the Commonwealth of Pennsylvania will govern any
disputes, the parties agreed before the circuit court that the
laws of the State of Maryland would be applied.
3 As we discuss below, the parties dispute whether the
Agreement contained the Exhibits listing the parties’ assets
and liabilities at the time that they signed it.
4 Wife opposed this claim and the circuit court did not reach
that issue in the end, based on its decision in Husband’s
favor.
5 There is no fax “footprint” on the fax cover sheet.
6 Wife subsequently filed a Motion to Reduce Award of
Attorney’s Fees to Judgment, which the circuit court denied—
providing instead that any fee award is to be paid within thirty
days of issuance of the Mandate in this appeal.
7 Although Wife argues that she signed the Agreement as a
result of fraud, she lists and relies on the elements of “fraudulent misrepresentation.” Accordingly, we analyze her claim
as one of fraudulent misrepresentation.
8 Husband also claims that Wife had sufficient knowledge of his
finances at the time of the marriage to overcome the requirement for formal disclosure even if the circuit court gave credence to her testimony that the financial disclosure forms were
not attached to the Agreement when she signed it. Wife asserts
that her testimony about Husband’s employment and business
is insufficient to constitute “adequate knowledge” to overcome
the need for financial disclosure, as there was no evidence that
she knew about his “income, investments, the value of the businesses, or the value of any other assets.”
9 Although a confidential relationship between the parties
signing an antenuptial agreement is presumed as a matter of
law, “[i]f the party seeking enforcement can prove that a
negotiation took place between the parties—an actual give
and take occurrence, then a court properly may treat the contested agreement as a contract between equals.” Cannon,
384 Md. at 572.

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT

10 In deciding whether or not a full financial disclosure was
made prior to the parties’ signing the Agreement, the circuit
court evaluated their conflicting testimony:
Neither . . . presented a witness to corroborate his or her testimony. The difficulty for [Wife], however, is that [the financial
disclosure is] identified within the Agreement, which she
admitted to signing. In 1993, [Wife] was a competent adult,
presumed capable of making a valid deed or contract. [Wife]
admitted reading the Agreement, albeit only portions, and is
charged with knowledge of its contents. If [Wife] failed to
inquire further on reading about the [financial disclosure],
she signed the Agreement at her peril.
11 At trial, Wife’s counsel questioned Husband as to the
value of his Zell Brothers stock at the time of the parties’
wedding, asserting that the value of zero dollars listed in the
Agreement was incorrect, as Husband sold the stock for
$6,000,000 during the marriage. Husband testified that the
value listed was correct when they signed the Agreement,
and Wife offered no evidence contradicting the value at the
time of the Agreement.
12 Hale v. Hale, 74 Md. App. 555 (1988), does not help Wife
in this regard. In Hale , the husband told the wife that he
would consider reconciliation if she signed a separation
agreement. The husband, however, had no intention of considering reconciliation, but merely wished to induce the wife
into signing a document that protected his financial interest.
Id. at 569. We held that the agreement was invalid as a result
of the misrepresentation. Id. The facts in Hale are readily distinguishable from the facts in this case, in which Wife has
produced no evidence of fraudulent misrepresentation.
Duress is essentially composed of the following two elements: “(1) A wrongful act or threat by the opposite party to
the transaction or by a third party of which the opposite party
is aware and takes advantage, and (2) a state of mind in
which the complaining party was overwhelmed by fear and
precluded from using free will or judgment.”
13 Wife incorrectly relies on our decision in Blum v. Blum, 59
Md. App. 584 (1984), to argue that Husband had to prove
that no duress or undue influence existed. There we
explained the burden of proof as to duress as follows:
The burden of proving each and every one of these elements
remains with the person seeking to set aside the contract.
When a confidential relationship has been shown to exist,
however, the burden is upon the dominant party to establish
that the agreement was fair in all respects.
Id. at 595. In Blum, we considered a separation agreement
signed as part of the parties’ divorce—where the question of
“whether there is a confidential relationship [is] a question of
fact.” Id. at 595. In this case, however, we are considering an
antenuptial agreement in which a confidential relationship is presumed to exist. Husband was required to prove that the
Agreement was fair at the outset of litigation, which he did by
introducing evidence that he made a full, frank, and truthful disclosure. The burden then shifted to, and remained with, Wife to
prove duress or undue influence, and it does not, as Wife contends, shift back to Husband to prove fairness for a second time.
14 Wife argues that the Agreement is unconscionable
because it deprives her of real and personal proper ty
acquired during the marriage. This deprivation cannot, however, be taken into account in deter mining the uncon-

scionability of the Agreement at the time of signing because
the property was acquired after the marriage. See Martin, 68
Md. App. at 140 (holding that where antenuptial agreement
deprived the husband of a share in his wife’s estate, when
husband sought upon her death to void it to recover assets
he transferred to her over the course of their marriage, he
was barred from doing so based upon the fact that it was a
post-agreement transfer of income).
15 We are not persuaded by Husband’s argument that Wife
did not preserve the issue of authentication for appeal. At the
April 4, 2011, hearing, Wife’s attorney clearly argued several
times that Husband could not identify Exhibit 2 based on personal knowledge. In admitting Exhibit 2, the circuit court
implicitly ruled that Husband possessed sufficient knowledge
to authenticate the document. We find that the issue of
authentication was raised in and decided by the circuit court,
and is adequately preser ved. See Md. Rule 8-131(a)
(“Ordinarily, the appellate court will not decide any other
issue unless it plainly appears by the record to have been
raised in or decided by the trial court[.]”).
16 Both parties filed sworn statements with the circuit court
regarding whether or not Exhibit 2 was produced in discovery. Wife’s counsel submitted Ms. Merrill’s Affidavit, in which
she attested that Husband failed to produce the document.
Husband’s counsel filed a signed memorandum arguing that
Exhibit 2 was produced in discovery. Whether the document
was produced, therefore, was a question of credibility for the
circuit court. The determination of credibility is within the circuit court’s discretion. See Md. Rule 8-131(c). Neither Wife
nor Husband presented any evidence regarding discovery
beyond these affidavits, though, and we discern no basis
upon which to disturb the circuit court’s finding.
17 Because we conclude that the parties unequivocally
waived the right to request judicial modification of the alimony provisions, we need not address Wife’s contention that
the Agreement did not contain an express waiver of alimony
because Husband was required to pay Wife alimony for two
years.
18 Maryland Rule 2-506(a) provides that “a party who has
filed a complaint, counterclaim, cross-claim, or third-party
claim may dismiss all or part of the claim without leave of
court by filing (1) a notice of dismissal at any time before the
adverse party files an answer or (2) by filing a stipulation of
dismissal signed by all parties to the claim being dismissed.”
19 Wife incorrectly relies on the Court of Appeals’ decision in
Schriver v. Schriver, 185 Md. 227 (1945), in which the Court held
that “[o]n proceedings instituted in consequence of adultery, or
for a divorce, no decree shall be entered upon the testimony of
the plaintiff alone, but testimony in corroboration of the plaintiff’s
testimony shall be necessary.” Id. at 241. Schriver would only
arguably have applied to require Wife to corroborate an accusation of Husband’s adultery; it does not create a requirement that
Husband’s admission of adultery be corroborated.
20 The Court of Appeals in Dutta went on to describe how
the governing statute did not expressly define “who needs to
incur the expense [but] merely express[ed] that an expense
must be ‘incurred.’” 363 Md. at 557; see Weichert, 419 Md. at
331 (separating the factor of whether a party is personally
responsible for the payment of attorney’s fees from determining whether the party actually “incurred” the fees).
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The trial court did not abuse its discretion in awarding indefinite alimony to the wife, by not awarding the
husband a portion of the wife’s retirement plan, or in
awarding the wife $10,000 toward her attorney’s fees.
This appeal is from cer tain por tions of the
awards set forth in an absolute divorce judgment.
Following a two-day trial in January of 2012, the Circuit
Cour t for Freder ick County granted an absolute
divorce to the parties, Joseph T. Bruder, appellant
(“Husband”), and Lisa M. Br uder n/k/a Lisa M.
Ragazzo, appellee (“Wife”). Given the significant disparity in the parties’ incomes and assets, the primary
concern at trial was the equitable distribution of marital
property through determination of alimony and a monetary award. The circuit court by order of April 24,
2012, awarded Wife the following: use and possession
of the family home with Husband making the mortgage
payments, $1,800.00 per month in indefinite alimony,
$1,649.00 per month in child support, $10,000.00 for
attorney’s fees, and $200,000.00 as a marital award.
Husband was not awarded any part of Wife’s State
Retirement and Pension System Retirement (“Wife’s
Pension”). College savings plans, classified as nonmarital property, was to be the property of the parties’
two children.
Husband filed this timely appeal, objecting only
to the high amount of alimony, the award of non-marital property to non-parties, the failure to award him an
equitable por tion of Wife’s Pension, and the high
amount of attorney’s fees.

UNREPORTED OPINIONS
Ed. note: Unreported opinions of the states courts of
appeal are neither precedent nor persuasive authority. Rule
8-114. Unofficial publication of an unreported opinion
does not alter the force of that rule. See Nicholson v.
Yamaha Motor Co., 80 Md. App. 695, 566 A.2d 135 (1989).
Headnotes are not from the courts but are added by the editors. Page numbers are from slip opinions.
FACTS
The parties were married on May 20, 1989. Two
children were born as a result of the marriage, Kira
and Dillon. At the time of the proceedings, Dillon was
emancipated and Kira was seventeen years of age.
The parties began living separate and apart in approximately September 2009, and Wife filed the original
complaint for divorce on July 15, 2010.
At the time of divorce, Husband was 52 years old
and Wife was 53 years old. Husband was employed by
Genvec, Inc. and testified that he was earning a yearly
sa l a r y o f a p p roxi ma te l y $ 1 5 6 ,0 0 0 .00. Hus band
received bonuses about every other year and was the
beneficiar y of a large inher itance wor th over
$900,000.00. Meanwhile, Wife was employed part-time
by the Frederick County school system and stated that
she was earning a yearly salary of approximately
$41,000.00. She earned an additional $25.00 per hour
conducting occasional training sessions. Wife works as
a reading recovery interventionist, holding a Bachelor’s
Degree in Speech Pathology and Audiology and a
Master’s Degree in Deaf Education. Wife valued her
pension as “0.”
A merits hearing was held from January 4-5,
2012. Two subsequent hearings were held on February
6, 2012, and on March 30, 2012. A Judgment of
Absolute Divorce was granted on April 24, 2012. The
court ordered, in pertinent part:
ORDERED, [Husband] shall pay to
[Wife], as indefinite alimony, the sum
o f On e Th o u sa n d Ei g h t H u n dr ed
Dollars ($1,800) per month . . . upon
the sale of the home and/or the
[Husband] ceases to pay the mortgage payment, a material change of
circumstances may have occurred
warranting a review of the alimony
awarded herein; and it is further
***
ORDERED, that the [Husband] shall
pay to [Wife] as a contribution to her
attor ney fees, the sum of Ten
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Thousand Dollars ($10,000), said
amount to be reduced to judgment
against the [Husband] and in favor of
the [Wife], if not paid within thirty (30)
days; and it is further
***
ORDERED, that by agreement of the
parties, the College Savings Plans for
the children shall be the property of
the children and shall be used for their
college education . . .
Husband timely appealed on May 18, 2012. He
objects to the sections of the Judgment enumerated
above, as well as the court’s failure to award him part of
Wife’s Pension. Husband requests that we vacate and
reverse the decision of the circuit court regarding alimony, remand the matter directing the circuit court to equitably divide Wife’s pension, vacate the transfer of ownership in the non-marital College Savings Plans, and
vacate the award of attorney’s fees. In the alternative,
Husband requests that if we determine that part of the
award be vacated, we remand all the issues so that the
circuit court can determine a more equitable award.
Additional facts will be included in the relevant
sections below.
QUESTIONS PRESENTED
Husband presents the following questions, which
we quote verbatim:
1. Did the trial court abuse its
discretion and/or was it clearly erroneous in awarding indefinite alimony
of $1,800.00 per month to the Wife
where the Wife did not require rehabilitation and the court lacked any evidence as to the post-divorce standards of living of the parties?
2. Did the trial court abuse its
discretion in awarding non-marital
property to a non-party of the case?
3. Did the trial court abuse its
discretion by not awarding the
Husband an equitable portion of the
Wife’s retirement plan as an overall
part of the court’s marital award determination?
4. Did the trial court abuse its
discretion by awarding Wife
$10,000.00 toward her attorney’s fees
when the court lacked any evidence
as to the fairness or reasonableness
of the fees?
For the reasons that follow, we affirm the circuit
court’s judgment.
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DISCUSSION
I. Alimony
“When reviewing a trial court’s award as to alimony, an appellate court will not reverse the judgment
unless it concludes that ‘the trial court abused its discretion or rendered a judgment that was clearly
wrong.’” Malin v. Mininberg, 153 Md. App. 358, 414-15
(2003) (quoting Crabill v. Crabill, 119 Md. App. 249, 260
(1998)). Generally, we give “great deference to the findings and judgments of trial judges, sitting in their equitable capacity, when conducting divorce proceedings.”
Tracey v. Tracey, 328 Md. 380, 385 (1992) (citation
omitted). Further, “[a] finding of a trial court is not clearly erroneous if there is competent or material evidence
in the record to support the court’s conclusion.” Lemley
v. Lemley, 109 Md. App. 620, 628 (1996) (citations omitted). “As long as the trial court’s findings of fact are not
clearly erroneous and the ultimate decision is not arbitrary, we will affirm it, even if we might have reached a
different result.” Malin, 153 Md. App. at 415 (citing
Reese v. Huebschman, 50 Md. App. 709, 712 (1982)).
In deciding whether to make an award of alimony
and, if so, in what amount and for what duration, the
court shall consider:
(1) the ability of the par ty seeking
alimony to be wholly or partly selfsupporting;
(2) the time necessary for the party
seeking alimony to gain sufficient education or training to enable that party
to find suitable employment;
(3) the standard of living of the parties
established during their marriage;
(4) the duration of the marriage;
(5) the contributions, monetary and
nonmonetary, of each par ty to the
well-being of the family;
(6) the circumstances that contributed
to the estrangement of the parties;
(7) the age of each party;
(8) the physical and mental condition
of each party;
(9) the ability of the party from whom
alimony is sought to meet that party’s
needs while meeting the needs of the
party seeking alimony;
(10) any agreement between the parties;
(11) the financial needs and financial
resources of each party, including:
(i) all income and assets, including property that does not produce income;
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(ii) any award made under §§ 8205 and 8-208 of this article;
(iii) the nature and amount of the
financial obligations of each party;
and
(iv) the r ight of each par ty to
receive retirement benefits; and
(12) whether the award would cause a
spouse who is a resident of a related
institution as defined in § 19-301 of
the Health - General Article and from
whom alimony is sought to become
eligible for medical assistance earlier
than would otherwise occur.
Md. Code (1984, 2006 Repl. Vol.), § 11-106(b) of the
Family Law Article (“FL”).
Although alimony may be awarded either for a
fixed term (rehabilitative alimony) or for an indefinite
term, “the law prefers that the award be for a fixed term.”
Walter v. Walter, 181 Md. App. 273, 281 (2008) (citations
omitted). “The court has discretion, however, to award
indefinite alimony in exceptional cases,” if it finds that:
(1) due to age, illness, infirmity, or disability, the party seeking alimony cannot reasonably be expected to make
substantial progress toward becoming
self-supporting; or
(2) even after the party seeking alimony
will have made as much progress
toward becoming self-supporting as can
reasonably be expected, the respective
standards of living of the parties will be
unconscionably disparate.
Id. at 281-82 (quoting FL § 11-106(c)). A “trial court’s
finding of unconscionable disparity under [FL § 11106(c)(2)] is a question of fact, and [the appellate
court will] review it under the clearly erroneous standard[.]” Karmand v. Karmand, 145 Md. App. 317, 330
(2002) (alterations in original) (citation omitted).
In this case, the circuit court found an unconscionable disparity between the financial situations of
Husband and Wife following their divorce and, therefore, awarded Wife a monthly alimony payment of
$1,800.00. Husband argues that this finding was
unwarranted. He notes that the circuit court never evaluated the parties’ post-divorce standards of living,
which he contends is an important factual analysis for
determining when a situation can be classified as
unconscionably disparate under FL § 11-106(c).
The circuit court’s finding of an unconscionable
disparity between the parties’ financial situations was
not in error. The lower court spent a great deal of time
evaluating all the statutory factors before determining
that there was an unconscionable disparity:

The [Wife] requested that the
Cour t grant an indefinite period of
alimony. And [Husband] recognized
that some alimony is appropriate, but
believes that the Court should award
her alimony for a shorter, definite period of time. I have to consider the
statutory factors as outlined in Family
Law, and I’m going to do so.
The parties have been married
for approximately 23 years. [Wife] is
53 years old or was at the time of the
taking of testimony in this case. She is
working part-time and has been for a
number of years through the Board of
Education in a teaching position. She
has not been employed on a full-time
basis for years.
Sh e p l a n s to a n d i n te n ds t o
apply for and obtain full-time employment when it is available at least,
although she has not applied for many
full-time positions with the Frederick
County Board of Education, it’s her
intention to do so. At the time she
does, her salary, which is approximately $41,000, a year, will double
when she is employed as a full-time
teacher, become $82,000.
At the present time, the Court
also has to consider what is the, what
is the health of the parties. [Wife] suffers from depression. She has been
treated medically for that depression
under a number of years and has
some other physical issues, but that
does not at the present time affect her
ability to work and would not affect
her ability to obtain full-time employment as a teacher. [Husband] is
approximately the same age. And I
have heard no evidence or testimony
regarding any health or concerns on
his part.
[Husband] has been employed
as a scientist at GenTech. He earns a
base salary of $156,000, per year,
with bonuses available. In the 2010
tax year, he had a 30, approximately a
$30,000 bonus.
The Court also has to look at the
needs and economic circumstances of
each of the parties and whether the
person from whom alimony is being
sought, in this case, [Husband], has
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the means to contribute to [Wife’s]
needs, as well as maintaining his
own. The Court looks at the financial
circumstances and the financial statements of the parties.
[Wife’s] financial statement indicates that presently she requires
approximately $6,300 a month to
make ends meet, mortgage, car payments, car ing for her and [Kera].
Absent any child support, because I
do not factor it in, her income is
approximately $2,500 per month. I
had already directed [Husband], at
least for now, to continue paying the
mortgage on the family home, which
is $2,200 a month. To continue to
make ends meet, she needs
approximately $1,600, per month,
again, absent any child support, to
make ends meet.
[Husband’s] average monthly
income is approximately $9,700, per
m o n th . H i s f inancial st at ement
showed his expenses being $6,700, a
month. Through evidence and testimony added back into his financial statements, were approximately $1,800 for
expenses that he, at the time he prepared the financial statement, was
paying, but is not paying anymore,
which I add that 1,800 back in, leaves
approximately $4,700 available for
him to contribute. So there is means
for [Husband] to contribute to the
financial circumstances, financial
needs of his wife while still maintaining his own household.
Both parties contributed to the
marriage, both monetarily and nonmonetarily, but it was a troubled marriage from the beginning, according to
[Husband’s] testimony. And that was
backed up by some of the documentary
evidence presented during the trial.
As I indicated, [Husband] has a
significant non-marital asset from his
inheritance. So no matter what, when
this case is over, he will be financially
much more secure than [Wife]. And
even when [Wife’s] income doubles
w h e n s h e becomes a f ull-t ime
teacher, [Husband’s] income, absent
even the bonus and considering any
other, is still more than, is almost dou-
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ble what her income would be when
she will be working full-time.
Based on all of those factors, in
finding because of those factors,
again, that even when [Wife] becomes
full-time, [Husband’s] income, even
taking away the substantial inheritance, will be more than double her
income, I do find that that does create
an unconscionable disparity, and I do
think indefinite alimony is appropriate.
I am now going to set that in the
amount of $1,800 per month. . . .
(Emphasis added).
All that is required is that the trial court consider
the factors provided by the Family Law statute, as was
done by the circuit court here. The circuit court need
not, as Husband argues, consider in minute detail the
standard of living after the divorce. In the present
case, Wife was unable to meet her monthly expenses
and had a shortfall of $1,600.00 per month. In contrast, Husband had a surplus of $4,700.00.
The trial court addressed the disparity in the parties’ monthly expenditure requirement by first calculating their yearly and monthly income. It is not disputed
that Husband has a much larger income than Wife. It
was a simple matter to halve the amount of Husband’s
bi-yearly bonuses and add that amount to his salary to
produce a year ly income of approximately
$177,000.00. Therefore, Wife’s income was only 46%
of Husband’s income. Additionally, there was testimony
that there are a limited number of jobs in Wife’s field. If
there are no full-time jobs available, then she would be
unable to acquire a full-time position in the near future.
Further, case law supports the circuit court’s finding of an unconscionable disparity in the parties respective standards of living. In Broseus v. Broseus, 82 Md.
App. 183, 196-97 (1990), this Court found no abuse of
discretion where the income disparity of husband was
54% to wife’s 46%. The trial court compared the respective standard of living of the parties, doing so in what the
Court of Appeals described as “graphic detail:”
“I am convinced that without doubt
that there is at least one television
set in Dr. Broseus’ home and that it
probably has color and that it cannot
be equated with a nine or 11 inch TV
that brings in two television channels,
or with a kitchen where if you seat
two–if you have two chairs, there is
not room to walk, and with secondhand fur niture or worse. That is a
pover ty-level standard, and she is
entitled to better.”
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Id. at 196. There is little difference in the circumstances in Broseus and the Wife’s financial predictment in the case at bar. Although Wife is now at what
can be described as a middle income standard of living, Wife would either have to substantially reduce her
standard of living or fall into debt to the extent of
$1,600.00 per month or almost $20,000.00 per year.
There has been no argument that Wife’s standard of
living is extravagant or opulent.
In Caldwell v. Caldwell, 103 Md. App. 452, 463-64
(1995), this Court again found no abuse of discretion
in the trial court’s award of indefinite alimony based on
unconscionable disparity where the appellee’s income
was 43% of the appellant’s income, and the parties’
lifestyles after the divorce were unconscionably disparate. Where the math is the same as in Broseus,
and Wife would have to go into debt or go into savings
to maintain her present lifestyle, it cannot be said that
the lower court abused its discretion in awarding Wife
indefinite alimony.
II. Award of non-marital property to a non-party
Next, at issue is the children’s College Savings
Plans, which the circuit court ordered by agreement of
the parties to be the property of the children, who are
non-parties to the divorce action. FL § 8-205(a)(2)
enumerates the categories of property for which the
court may transfer ownership:
(i) a pension, retirement, profit sharing, or deferred compensation plan,
from one party to either or both parties;
(ii) subject to the consent of any lienholders, family use personal property,
from one or both parties to either or
both parties; and
(iii) subject to the terms of any lien,
real property jointly owned by the parties and used as the principal residence of the parties when they lived
together, by:
1. ordering the transfer of ownership of the real property or any interest of one of the parties in the real
property to the other party if the party
to whom the real property is transferred obtains the release of the other
party from any lien against the real
property;
2. authorizing one party to purchase the interest of the other party in
the real property, in accordance with
the terms and conditions ordered by
the court; or
3. both.

Husband argues that the transfer of the College
Savings Plans to the children is not permissible under
FL § 8-205. He avers that the statute does not explicitly state that a College Savings Plan is a type of property that the court may award in a divorce proceeding,
nor does the statute state that the court may transfer
property to a non-party to the case. Furthermore, he
argues that the College Savings Plans were classified
as non- marital property, making them unavailable for
distribution.
In ra i si n g h i s a rg u me n t, H u sb and fails t o
acknowledge the agreement between the par ties
regarding the children’s College Savings Plans.
According to the parties’ Joint Statement Concerning
Marital and Non-Marital Property,1 Husband and Wife
agreed that the College Savings Plans were to be considered non-marital property because they belonged to
the children. When parties to a divorce make an agreement regarding proper ty, as here, that agreement
becomes “a valid and enforceable” agreement and may
be included as a provision in the divorce judgment. FL
§ 8-101; see Kemp v. Kemp, 287 Md. 165, 175 (1980).
Therefore, the circuit court did not abuse its discretion
in ruling that the non-marital College Savings Plans be
the property of the parties’ children.
III. Wife’s Pension
As explicated in the previous section, the court
may transfer ownership of an interest in a pension,
retirement, profit sharing, or deferred compensation plan
from one party to either or both parties, as part of the
monetary award that the court determines is necessary
to correct any inequity between the parties. Maryland
case law reinforces that “Maryland divorce courts have
been endowed with the ability to transfer ownership of an
interest in pension and retirement benefits” and that “the
limited instances enumerated in section 8-205 are the
only circumstances where a divorce court may transfer
an ownership interest.” Prince George’s Cnty. Police
Pension Plan v. Burke, 321 Md. 699, 706 (1991) (citation
omitted) (emphasis in original). A transfer, or, as here,
lack thereof will be reviewed on an abuse of discretion
standard. See id. at 708.
Husband argues that the circuit court’s failure to
divide Wife’s Pension allowed for an inequitable division of the marital property. He points to Wife’s valuation of her pension as “0” and contends that she
should have provided its actual potential value of half
her yearly earnings (making her retirement wor th
approximately $20,500 if she is working part-time and
$42,000.00 per year if she is working full-time).
Husband notes that if the actual value is factored in,
the current arrangement would provide Wife with
approximately 62% of the marital assets.
Husband’s argument is incorrect. There is no
indication that Wife’s present value was more than “0,”
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nor is there a reason why Husband would have been
entitled to its “potential” value without factoring in the
employee’s pay, years of employment, age at retirement, and other factors. There is no evidence on the
record that Wife was vested for a sum certain. 2 See
Deering, 292 Md. at 118 n.3 (stating that pension is
generally regarded as “vested” when the minimum
term of employment necessary to receive retirement
pay has been completed). Husband assumes that Wife
had present pension benefits and that he should be
entitled to a share of it when, in fact, based on Wife’s
employment status history, there is no indication that
such was the case. Additionally, if Wife found a fulltime job after the divorce was complete and earned
pension benefits, Husband would have no claim to the
corresponding pension for that job due to their divorce.
See Burke, 321 Md. at 704 (only “pension benefits, to
the extent accumulated during marriage, are marital
property”) (citation omitted). The law permits Husband
to be awarded a portion of Wife’s pension only if the
pension has vested, and the Wife worked for a number
of years. Therefore, the circuit court did not abuse its
discretion in refusing to award Husband any part of
Wife’s potential pension.
IV. Attorney’s Fees
In family law cases, the court may order either
party to pay the other party’s attorney’s fees, but only
after considering: “(1) the financial resources and
financial needs of both parties; and (2) whether there
was substantial justification for prosecuting or defending the proceeding.” FL §§ 7-107, 8-214, 11-110. “The
standard of review for the award of counsel fees and
costs in a domestic case is that of whether the trial
judge abused his discretion in making or denying the
award.” Steinhoff v. Sommerfelt, 144 Md. App. 463, 487
(2002) (citations omitted). Thus, “[a]n award of attorney’s fees will not be reversed unless a court’s discretion was exercised arbitrarily or the judgment was
clearly wrong.” Petrini v. Petrini, 336 Md. 453, 468
(1994) (citations omitted).
In this case, Husband argues that the circuit
court’s award of $10,000.00 in attorney’s fees to Wife
was not based on a finding of reasonableness. At the
February 2012 hearing, the court stated:
[Wife] was requesting that [Husband]
contribute to her attorney’s fees and the
deposition costs of $925. I do think an
additional contribution is appropriate.
And, but I also note that what happened to destroy this marriage was just
two folks that just couldn’t get along,
although they tried very hard to do it for
a number of years. And so I do think a
$10,000 contribution is appropriate
towards the attorney’s fees.
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We disagree with Husband’s contention and conclude that the court’s determination that $10,000.00 in
attorney’s fees was “appropriate” satisfies the required
finding of reasonableness. We have previously held
that a trial court may award attorney’s fees without evidence supporting the reasonableness of the fees “on
the basis of [its] own knowledge, gleaned from the
record and [its] observations at trial, of the attorney’s
services and their value.” Randolph v. Randolph, 67
Md. App. 577, 589 (1986) (citation omitted). As the circuit court found that the awarded fees covered a “reasonable and necessary expense” in compliance with
the statutes, it did not abuse its discretion in awarding
Wife $10,000.00 in attorney’s fees. FL §§ 7-107(b), 8214(b), 11-110(b).
JUDGMENT OF THE CIRCUIT COURT
FOR FREDERICK COUNTY AFFIRMED.
COSTS TO BE PAID BY APPELLANT.

FOOTNOTES:
1. Maryland Rule 9-207(a) states that “[w]hen a monetary
award or other relief pursuant to [FL] § 8-205 is an issue, the
parties shall file a joint statement listing all property owned
by one or both of them.” As this Court held in Flanagan v.
Flanagan, 181 Md. App. 492, 531 (2008):
“[I]n order to exclude property ‘by valid
agreement’ from the reach of a monetary
award, the parties must specifically provide that the subject property must be considered ‘non marital’ or in some other
terms specifically exclude the proper ty
from the scope of the Marital Proper ty
Act.” Golden v. Golden, 116 Md. App. 190,
203, 695 A.2d 1231 (citation omitted),
cert. denied, 347 Md. 681, 702 A.2d 290
(1997). An agreement such as the one set
forth in the parties’ joint statement, that “all
issues with regard to the remaining property that they hold have been resolved,”
when articulated in a Rule 9-207 statement, meets the criteria explicated in
Golden: it “specifically exclude[s] the property from the scope of the Marital Property
Act,” Golden, 116 Md. App. at 203, and
thus removes the property from the marital
property pool that is subject to division. If it
were otherwise, the purposes underlying
Rule 9-207 would be thwarted, because
the parties’ joint statement would not narrow the issues before the chancellor.
2. Vested means “[h]aving become a completed, consummated, right for present or future enjoyment; not contingent.”
Black’s Law Dictionary 1557 (8th ed. 2004).
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