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Settlement agreement
was ‘void when made’
Railroad Act Tier I benefits can’t be divided
BY BETH MOSZKOWICZ
Beth.Moszkowicz@TheDailyRecord.com

A

Maryland man does not have to
make payments to his ex-wife
based upon his past and future
receipt of retirement benefits under
the Railroad Retirement Act of 1974,
a state appellate court has held in a
case of first impression.
The Court of Specials Appeals
said the division of so-called Tier I
benefits pursuant to a marital settlement agreement was prohibited
under the federal law, and as a
result, the Supremacy Clause of the
U.S. Constitution prevented the
lower court from enforcing that part
of the agreement.

“We conclude that the agreement
made by [Robert B.] Dapp was void
when it was made,” the court said in
its opinion. “Therefore, the agreement was not subject enforcement in
any manner, whether by order
directly affecting the benefits or otherwise.”
Judge W. Michel Pierson, who
was specially assigned to appellate
panel that heard the matter, wrote
the opinion. The May 1 decision
reversed Baltimore County Circuit
Court Judge Timothy J. Martin’s
April 28, 2011 order which ordered
the ex-husband to pay his ex-wife
half of his Tier-I retirement benefits.
See BENEFITS page 4

PA R E N TA L R I G H T S

Top court wrestles
with timing of
TPR, CINA appeals
BY STEVE LASH
Steve.Lash@TheDailyRecord.com

M

aryland’s top court this month
heard arguments on whether
circuit court judges can terminate a
parent’s parental rights while he or she
is appealing a change in the child’s
permanency plan in the underlying
Child in Need of Assistance case.

Assistant
Maryland
Public
Defender Nenutzka C. Villamar, in
pressing a mother’s case, told the
Court of Appeals on May 6 that a judicial Termination of Parental Rights
can prematurely shut down a parent’s
CINA appeal that could have resulted
in an order that reunification, rather
than adoption, is in the child’s best
interest. But Assistant Maryland
Attorney General Ann M. Sheridan
countered that judges have discretion
to conclude that terminating the parents’ rights is best for the child,
though an appeal is pending.
The argument at the high court

came exactly one week after it dismissed as moot — over the dissent of
two judges — the unrelated case of In
Re: Adoption/Guardianship of Cross
H.
In Cross H., a mother and father
challenged the termination of their
parental rights while the mother
appealed the change in the permanency plan in the CINA case to adoption.
The TPR challenge became moot
when the mother lost her appeal in
the CINA case, according to the court,
which had heard arguments in the
See TIMING page 6
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N.Y. allows summons by email to Iran
BY DENISE M. CHAMPAGNE
The (New York) Daily Record

H

aving exhausted conventional —
and some
nonconventional —
methods to serve a summons in a child
custody case on a woman living in Iran,
a Rochester, N.Y., attorney was granted
judicial permission to serve her by email.
New York’s Appellate Division, Fourth
Department upheld a 2010 order that
permitted Dr. Saman Safadjou to serve
divorce and custody papers on his wife,
Azine Mohammadi, by email.
Mohammadi claimed service by email
was inadequate and violated her due
process rights.
“I think it was good that the court
recognized the inherent difficulties in
serving somebody who is not in a Hague
Convention country or in a country the
United States does not have diplomatic
relations with,” said Maureen A. Pineau,
the attorney for Safadjou.
Mohammadi is represented on appeal
by Thomas N. Martin, also of Rochester,
who said he does not plan to seek leave
to appeal to the state’s highest court.
“My only hope is they would provide
some guidelines for the future which
they declined to do,” Martin said, referring to the Appellate Division’s decision
in Safadjou v. Mohammadi (2013 NY
Slip Op 02922). “Right now, there are no
guidelines.”
He said with email becoming more
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and more prevalent, requests to use it to
serve legal documents will increase.
Pineau said the couple married in Iran
in August 2004. Safadjou was born in
Iran, where he was a doctor, and is now a
U.S. citizen. Mohammadi was born in the
U.S. and raised in Oklahoma, and has
dual citizenship.
Pineau said they met in Iran on one of
her trips back to her parents’ native
country and eventually moved to
Rochester.
The couple has a 5-year-old daughter,
a U.S. citizen, whom Mohammadi took
to Iran in 2010 to visit a dying grandmother the child had never met. Mother
and daughter never returned to the U.S.
Monroe County (N.Y.) Supreme
Court Justice Richard A. Dollinger granted Safadjou temporary custody of the girl
in 2010 and, after granting the divorce in
2011, sole custody, Pineau said.
But in emails, Mohammadi “would
taunt Dr. Safadjou that he would never
see the child again; that she was going to
give the child away,” Pineau said, adding
that Mohammadi told Safadjou if he
came to Iran to try to get the child, she
would have him arrested.
Safadjou’s
attempts
to
serve
Mohammadi included delivering the
papers to her parents’ address and hiring
an Iranian process server, neither of
which was successful.
See EMAIL page 4
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Monthly Memo
Shifting the burden to lift
a guardianship
The Court of Special Appeals has
adopted a burden-shifting system for
those who want to end a guardianship
over property. While neither ET §13221 nor Rule 10-710 addresses the
question, the court found that (1) a
preponderance of evidence standard
applies and (2) once the petitioner
has filed the required physician’s certificate “attesting to the cessation of
the disability,” the burden shifts to the
guardian to establish that the disability has not ceased.
Also, while there is no statutory
requirement to investigate less
restrictive alternatives to a full and
complete guardianship, nothing in
the law prohibits it and “a court
would certainly not abuse its discretion in so doing,” Chief Judge Peter
B. Krauser wrote for the court. The
case is In the Matter of Merilee
Rosenberg, No. 2744, Sept. Term
2010, reported May 1, 2013.

Unmarried domestic partners
to lose state benefits
Now that the state has legalized
same-sex marriage, Maryland state
employees in a domestic partnership
short of marriage will soon be unable
to include their partner or their partner’s children on their health insurance. The change is expected to be
complete this year. About 280 active
and retired state workers are covering a same-sex domestic partner,
Robin
Sabatini,
Maryland
Department
of
Budget
and
Management chief of staff, told
reporter Lauren Kirkwood of the
Capital News Service at the
University of Maryland, College
Park. The change is designed to put
same-sex and heterosexual couples
on equal footing, Sabatini said.

Sofia Vergara, call your agent
The MSBA’s Family and Juvenile
Law Section’s presentation is always
one of the most popular at the state
bar’s Annual Meeting in Ocean City,
and this year’s is bound to be no
exception. Catch “Modern Family —
Maryland Style” on Friday, June 14,
at 11 a.m.
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Increased need for oversight of psychotropic
medication prescribed for foster children
A
recent study by the U.S. Government
Accountability Office (GAO) found
that children in foster care are prescribed
psychotropic medication at a rate 2.7 to
4.5 times higher than other children
enrolled in Medicaid.[1]
Foster children are also prescribed
multiple
psychotropic
drugs
Kelly James
concurrently at
Guest columnist
higher rates than
non-foster care
children and at dosages exceeding maximum FDA approved levels. Concurrent
use is very concerning as there is limited
evidence that supports using even two
psychotropic drugs concurrently in children.
Alarmingly, the study found that
infants under the age of one year old in
foster care were prescribed psychotropic
drugs at a rate as high as 2.1 percent, double the rate at which non-foster care
infants were prescribed these medications. This is particularly disturbing since
there is no established evidence that supports using these medications in infants
and the medications can have dangerous
side effects.
Psychotropic drugs are mind-altering
drugs used to treat ADHD, anxiety,
depression, and psychosis. Higher rates of
psychotropic use among foster care children are particularly concerning due to
the increased vulnerability of this population.
The GAO found that several factors
contributed to higher rates of prescribed
psychotropic drugs for foster children.
These are an increased risk for mental
health disorders due to foster children’s
greater exposure to trauma, frequent
changes in foster care placements, and
varying state oversight policies. Higher
medication use raises concerns about the
monitoring of these drugs and whether a
continuum of treatment beyond medication is being provided to children in foster
care.[2]
The American Academy of Child and
Adolescent Psychiatry (AACAP) has
issued best principle guidelines for
monitoring the use of psychotropic

medications in foster children.
Currently, states are not required to follow the guidelines.
The GAO also recommended that the
federal government endorse guidance for
states on best practices for monitoring
psychotropic prescriptions for foster children. The guidelines include the following four categories: consent (who is
empowered to consent to psychotropic
drug usage and are they aware of adverse
effects and other relevant information),
oversight (monitoring rates of prescriptions), consultation (linking consent
givers and prescribers with child and adolescent psychiatrists), and information
(information sharing about psychotropic
drugs for clinicians, foster parents, and
other caregivers about the use and management of psychotropic drugs).

Maryland deficient
The GAO study found that Maryland
is deficient in many of the above areas
regarding monitoring psychotropic drug
use among foster children and does not
meet significant AACAP guidelines for
providing comprehensive oversight.
Regarding consent, while Maryland
has implemented minimum standards for
identifying the parties empowered to consent for psychotropic drug treatment for
foster children, it has only partially implemented standards to provide simply written psycho-educational materials and
medication information sheets to assist in
the consent process.
Oversight procedures are key to ensuring that risky prescribing of psychotropic
medication is identified. Citing a recent
study, the GAO reports notes that “states
that implement standards to improve
oversight of the use of psychotropic drugs
may create enhanced continuity of care,
increased placement stability, reduced
need for psychiatric hospitalization, and
decreased incidence of adverse drug reactions.”[3]
The GAO report found that “Maryland
fully applies only one of the six AACAP
guidelines for oversight procedures and
partially applies others.”[4] Maryland has
not produced any guidelines for the use of

psychotropic medications in foster children. Without guidelines for psychotropic
drugs, there are no criteria to help agency
officials monitor the appropriateness of
prescriptions.” [5]
Maryland has only partially implemented the guideline that recommends
consultations by child and adolescent psychiatrists to assist with treating difficult
foster care children. Maryland has failed
to implement consultation guidelines that
provide a child and adolescent psychiatrist to persons or agencies responsibility
for consenting to psychotropic medications for foster children and has not
implemented a program where a child and
adolescent psychiatrist would meet with a
foster care children and youth when concerns have been raised about the psychotropic medications they are prescribed.
Regarding
information-sharing,
Maryland has not implemented any of the
best practice guidelines issued by the
AACAP. These include creating a website
that would include the following: relevant
policies and procedures governing medication management, psycho-educational
materials, consent forms, adverse effect
rating forms, reports on prescription patterns, and links to websites about accurate
and ethical prescribing practices regarding medication management.
As a former foster youth stated, “Due
to the instability of my living situation, it
seemed like sometimes the only choice
the professionals in my life could see that
they had, because they couldn’t fix my
life, would be that they would prescribe
medication … medication should not be
the first option considered and should
never be the only option considered; pills
can’t change what happened to us.”[6]
Maryland needs to increase oversight
of this problem and education of the professionals and caregivers who make decisions regarding children’s use of these
See COLUMN page 6

Kelly James is a Senior Attorney at
Maryland Legal Aid.
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Benefits

WHAT THE COURT HELD

Continued from page 1

Case: Robert B. Dapp v. Linda C. Dapp, No. 0500. Reported.
The Dapps married in 1968, separated in 1986 and were officially
divorced on April 4, 1988. The judgment of absolute divorce incorporated
the parties’ settlement agreement,
under which Robert Dapp agreed to
give Linda Dapp half of his pension
from his job at Amtrak if she did not
remarry “within five years from the
date of final divorce.”
Linda Dapp, who did not remarry,
learned in February 2010 that her exhusband had retired and was receiving
monthly benefits of more than $3,000
under the Railroad Retirement Act. She
filed a complaint in Baltimore County
Circuit Court seeking half of all of
Robert Dapp’s benefits.
The circuit judge agreed, and
ordered Robert Dapp to make the payments.
He appealed, arguing that his exwife was entitled only to one-half of
the ‘marital portion’ of his Tier II benefits and supplemental annuity payments, and that she was not entitled to
any portion of his Tier I benefits,
according to last week’s opinion.
Section 14(a) of the Railroad
Retirement Act states in part that “no
annuity or supplemental annuity shall
be assignable or be subject to any tax
or garnishment … under any circumstances whatsoever,” Robert Dapp
noted.
The Court of Special Appeals
reversed Martin’s decision.
“While there appears to be no
reported precedent that decides this
precise issue,” Pierson wrote for the
court, “our conclusion is supported by

Email
Continued from page 2

The Appellate Division found the
usual service methods under New York
law were impracticable: Delivering it
within the state, delivering it by first
class mail to the person’s residence or
putting it on the door of their home or
business or mailing it to one of them.

Opinion by Pierson, J. Argued Sept. 12, 2012. Filed May 1, 2013.

Issue: Did the trial judge err in requiring a man to make payPIERSON

ments to his ex-wife based upon his past and future receipt of
retirement benefits under the Railroad Retirement Act of 1974?

Holding: Yes; The division of so-called Tier I benefits pursuant to a martial settlement was prohibited under the Act. As a result the Supremacy Clause of the
United States Constitution prevented the lower court from enforing that part
of the agreement.

Counsel: Andrew Hermann for appellant; Colleen A. Cavanaugh for appellee.
RecordFax #13-0501-05 (14 pages).

the case law treating the nearly identical issue of assignability of retirement
benefits under the Social Security Act
in the context of martial property settlement agreements.”
Tier I benefits are “a substitute for
and commensurate with social security
benefits,” and the Social Security Act
contains a provision “shielding those
benefits from attachment, assignment,
and other division,” the opinion
noted.
Andrew M. Hermann, an attorney at
Levy, Mann, Caplan, Hermann &
Polashuk LLP in Owings Mills, represented Robert Dapp.
“The court did the correct thing
under the applicable law and case law,”
Hermann said in an interview after the
decision.
This is the first time Maryland
courts have considered the allocation
of retirement benefits pursuant to the
Railroad Retirement Act, Hermann

said.
“When the issue arose under the
Social Security Act, courts have ruled
the same way as we argued on behalf of
Mr. Dapp,” he said.
Colleen A. Cavanaugh, an attorney
at Cavanaugh & Warshaw P.A. in
Towson, represented Linda Dapp on
appeal. In a telephone interview,
Cavanaugh agreed that the issue of
benefit payments under the Railroad
Retirement Act was one that has not
yet been addressed by the state’s highest court. As a result, she said she is
meeting this week with her client to
discuss appealing to the Court of
Appeals.
Cavanaugh said Linda Dapp “bargained for and counted on” receiving
the benefit payments from her ex-husband.
“She waived alimony and a lot of
other rights in consideration of this,”
Cavanaugh said.

“Although service of process by
email ‘is not directly authorized by either
the CPLR or the Hague Convention, it is
not prohibited under either state or federal law or the Hague Convention…,”
the appellate panel noted. “And indeed,
‘both New York courts and federal courts
have, upon application by plaintiffs,
authorized [e]mail service of process as
an appropriate alternative method when
the statutory methods have proven inef-

fective.”
Pineau acknowledges her client’s
chances of seeing his child are slim
unless his ex-wife leaves Iran and goes
to any Hague Convention country or
one willing to execute on a warrant
through Interpol. Pineau said there are
arrest warrants for Mohammadi issued
by New York state and the federal government to hold her in contempt of
court for not returning the child.
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Timing
Continued from page 1

case on Jan. 9, 2012. That case was dismissed on April 29.

Dissent: ‘Likely to recur’
Bell, in his dissent from the dismissal of
Cross H., agreed the matter was moot but
said the court should still have resolved the
underlying issue because judges need to
know whether to stay TPR proceedings while
a parent’s appeal of an adoption or foster care
order is pending. Had the high court not dismissed the case, Bell said he would have held
that judges must stay the TPR proceedings.
That a parent’s rights can be terminated
while he or she appeals a change in the permanency plan in the underlying CINA case
is a consequence of the conflict between a
Maryland law and a judiciary rule, Court of
Appeals Chief Judge Robert M. Bell wrote in
dissenting to the dismissal.
Under Section 5-319 of the Family Law
Article, a TPR proceeding must be resolved
within 180 days of its filing, barring a stay
order. But an appeal from a permanency
plan order can last seven months under
Maryland Rule 8-207 before a certiorari
petition is even filed with the Court of
Appeals, Bell stated in a dissent joined by
Judge Clayton Greene Jr.
“This means that a TPR determination
often will be made while a CINA appeal is
still pending,” Bell wrote. “This also means
that the fact scenario currently before us,
where parental rights are terminated while a
CINA appeal is still pending in the same
matter, is likely to recur.”
The Administrative Office of the Courts
does not have data regarding the frequency
of TPR’s granted while a CINA order is on

Column
Continued from page 3

potentially dangerous medications.
Establishing such procedures will provide
a safeguard that children in foster care are
receiving these medications only when
needed and in conjunction with therapy
and other options on the continuum of
mental health services.

Endnotes
1. US Government Accountability

Villamar represented the parents in
Cross H. as well as the mother in the case
the court heard on May 6, In Re:
Adoption/Guardianship of Jayden G.
The mother was appealing a judge’s May
2011 CINA order of nonrelative adoption of
her son by a foster family, when the
Montgomery County Department of Health
and Human Services petitioned the court
the following month to terminate her
parental rights, citing neglect.
Montgomery County Circuit Judge
Katherine D. Savage granted the motion on
Dec. 21, 2011, terminating not only the
parental rights but effectively the appeal.
On Aug. 7, 2012, the Court of Special
Appeals upheld Savage’s termination order
in an unreported opinion. The intermediate
court rejected the mother’s argument that
the TPR proceeding should have been
stayed pending her appeal of the placement
order.
The mother, identified in court papers as
Jennifer S., then sought review by the Court
of Appeals. The father, identified as Justin
G., did not appeal the TPR order.
Villamar told the high court that parental
rights should not be terminated while the
parent’s CINA appeal is pending.
“The parents have the right to make sure
the decision below was the right one” by

pursuing an appeal, Villamar said. “No procedure is foolproof. The purpose of appellate review is to correct.”
Sheridan said judges have discretion to
conclude that terminating the parents’ rights
without further delay is in the child’s best
interest, without waiting for the CINA
appeal to be resolved.
Maryland law permits judges to balance
“a parent’s fundamental rights and the
child’s best interest,” said Sheridan, who was
representing the Montgomery County
department.
Judge Sally D. Adkins voiced concern
that the children might suffer if their
neglectful or abusive parents can retain their
rights while they pursue meritless and
lengthy appeals.
“Is it necessarily good to cause a child to
be in foster-care limbo for a long period of
time?” Adkins said.
But Judge Glenn T. Harrell Jr. echoed
Villamar’s concern about the possibility of a
mother or father losing parental rights just
days before an appellate court would have
ordered reunification with the child.
“We don’t want to have a system where
that will happen,” he said.
At the high court, the attorney for the
boy urged the judges to uphold the termination of his mother’s parental rights, saying
he is now in a loving and stable home.
“It shouldn’t be Jayden who pays for any
procedural mistakes,” said the attorney,
Cherie J. Jones, of the Legal Aid Bureau Inc.
in Riverdale.
The Court of Appeals did not indicate
when it would render a decision .
In
Re:
The
cases
are
Adoption/Guardianship of Jayden G., No.
84, September Term 2012, and In Re:
Adoption/Guardianship of Cross H., No. 78,
September Term 2011.

Office, Foster Children: HHS
Guidance Could Help States Improve
Oversight of Psychotropic
Prescriptions, December 1, 2011.
2. Prescription Psychotropic Drug Use
Among Children in Foster Care:
Hearing Before the Subcomm. On
Income Sec. and Family Support of
the H. Comm. On Ways and Means,
110th Cong. 34 (2008) pg 3.
3. M. W. Naylor, et al, 2007.
Psychotropic Medication
Management for Youth in State Care:
Consent, Oversight, and Policy
Considerations, Child Welfare V 86,

5 (2007) p. 175-192.
4. US Government Accountability
Office, Foster Children: HHS
Guidance Could Help States Improve
Oversight of Psychotropic
Prescriptions, December 1, 2011 at
24.
5. Id. at 25.
6. Prescription Psychotropic Drug Use
Among Children in Foster Care:
Hearing Before the Subcomm. On
Income Sec. and Family Support of
the H. Comm. On Ways and Means,
110th Cong. 34 (2008) (statement of
Misty Stenslie, MSW, Deputy Dir.,

appeal, Maryland Judiciary spokeswoman
Terri Bolling said in an email message.
Villamar, who represents parents in TPR
and CINA appeals, said she has no data on
the number of terminations of parental
rights while CINA appeals are pending. But
the likelihood of such terminations is
greater in less-populated counties, where
the smaller trial dockets enable judges to
resolve TPR proceedings quickly, she added.

Jayden G.
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U N R E P O RT E D C A S E S I N B R I E F
Ed. note: Unreported opinions of the Court of Special Appeals are neither precedent nor persuasive authority. See Md. Rule 1-104.

Bertha Angeles v. Mario Zamora*
VISITATION: AUTHORIZATION TO OBTAIN A CHILD’S PASSPORT:
BEST INTEREST OF THE CHILD
CSA No. 0664, September Term, 2012. Unreported. Opinion by Eyler,
D., J. Filed March 8, 2013. RecordFax #13-0309-03, 15 pages. Appeal
from Baltimore City Circuit Court. Reversed.
The trial court should have granted the mother’s motion for authorization to obtain her child’s passport and to travel with the child to
Mexico to visit with her family, as the court’s conclusion that she would
not return to the United States rested on at least one clearly erroneous
finding of fact and was not otherwise supported by the evidence.
“On February 2, 2012, at a pendente lite custody hearing in their
divorce case, Bertha Angeles and Mario Zamora reached an agreement
concerning custody and visitation of their child, Erick. The agreement
provided for joint legal and shared physical custody and for two weeks
per year of vacation time for each parent with Erick. The agreement
also provided that neither parent would travel with Erick to any location outside of Maryland and states adjoining Maryland without the
consent of the other parent or permission of the court. The issue of
travel outside Maryland and its adjoining states was reserved for future
decision. A consent order memorializing the agreement was entered on
March 8, 2012.
In the meantime, on March 1, 2012, Mother filed a “Motion for
Authorization to Obtain Minor Child’s Passport and for Permission to
Travel to Mexico with Minor Child and for other Appropriate Relief.”
She sought to travel to Mexico for one week in June 2012 and one
week in December 2012. Father refused to consent to Mother’s traveling to Mexico with Erick.
The court held an evidentiary hearing. Thereafter, the court
entered an order denying the motion. Mother noted this appeal.
DISCUSSION
I.
Mother contends the circuit court erred by allowing outside influences to affect its decision. First, she maintains that the court had no
knowledge whatsoever of her job prospects as an architect in Mexico,
and therefore erred in basing its ruling against her in part on the “fact”
that she easily could become employed as an architect in Mexico.
Second, Mother complains that the court improperly was influenced by
a case that immediately preceded hers, in which a mother had absconded to Trinidad with the couple’s children, leaving the father despondent, and by the argument in closing of Father’s counsel that his client
could end up in the same position.
On Mother’s first point, we agree there was no evidence in the
record to support a finding that Mother easily could obtain a job in
Mexico as an architect. The only factual evidence was that she was
licensed as an architect in Mexico and had lived in the United States for
the past nine years without practicing architecture. The court’s finding
that Mother easily could get a job in Mexico as an architect, not being
based on any evidence in the record, was clearly erroneous.
Although the comments by Father’s counsel in closing were inappropriate, we are confident they did not affect the court’s ruling, nor
did the juxtaposition of the cases on the docket.

II.
Mother contends that the trial court’s finding a “substantial risk”
that if she and Erick travel to Mexico she will not return to the United
States with him was clearly erroneous.
An “appellate court should not substitute its judgment for that of
the trial court on its findings of fact but will only determine whether
those findings are clearly erroneous in light of the total evidence.” In re
Anthony W., 388 Md. 251, 279 (2005) (citation omitted). A factual
finding is clearly erroneous if it is unsupported by any competent evidence in the record. See, e.g., Omayaka v. Omayaka, 417 Md. 643, 652
(2011).
The trial court ultimately determined to deny Mother’s motion
based on its finding that there was a “substantial risk” that Mother
intended “to move back [to Mexico] permanently with [Erick].” The
court explained that it based this finding, in turn, on what it characterized as a “credibility question.”
Credibility determinations ordinarily are accorded extraordinary
deference on appellate review because the trial judge has had an opportunity to observe the witness’s demeanor, while a reviewing court must
rely only on the “cold record.” See, e.g., Smith v. State, 415 Md. 174,
185 (2010); Beckman v. Boggs, 337 Md. 688, 703 (1995), overruled in
part on other grounds by Koshko v. Haining, 398 Md. 404 (2007).
In this case, however, the trial court stated that it disbelieved
Mother’s testimony for two, non-demeanor based reasons: because it
had been Mother’s desire since “day one … to move back to Mexico”
and because her “ties” to the United States were “very, very limited.”
With respect to Mother’s respective ties to the United States and
Mexico, the court emphasized that Mother’s family lives in Mexico; she
was licensed as an architect there; she has not “made any real effort to
become licensed [as an architect]” in the United States; and she does
not own property in the United States.
Mother’s ties to Mexico notwithstanding, the record evidence belies
the trial court’s finding that Mother’s ties to the United States are “very,
very limited.” Mother has lived in the United States for nine years; is a
permanent, legal resident; and is employed with a company in her chosen field. She testified that she has many close friends here. She hopes
to purchase a home in Howard County in the near future. In more than
three years since Erick was born, she has visited her family in Mexico
just three times for a total of less than two months. The United States is
her home. There simply was not “any competent evidence” supporting
the trial court’s finding that Mother has limited ties to the United States
and therefore it was clearly erroneous. See Omayaka, 417 Md. at 652.
We now turn to the evidence bearing on Mother’s previous intention to return to Mexico. Mother testified that, prior to their separation,
she and Father had planned to move to Mexico as a couple after Father
qualified for early-retirement. Quite reasonably, however, the separation of the parties and their imminent divorce scuttled this plan.
Mother testified that she “want[ed] [Erick] to be close to his father”
and to grow up with him. The court did not discuss or explicitly reject
Mother’s testimony on this point.
Even if we were to accept the trial court’s finding that Mother continued to harbor a desire to move to Mexico with Erick, this finding
would not support a reasonable inference that she intends to do so
imminently and in contravention of a court order. In seeking to take a
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vacation to Mexico with Erick, Mother first asked Father’s permission
and, when he would not give it, sought the permission of the court in
compliance with the terms of the consent agreement.
Moreover, Mother’s past conduct was directly contrary to the inference drawn by the court. Mother had taken Erick to Mexico on three
prior occasions and, on each occasion, had returned as scheduled.
The court based its ruling on at least one clearly erroneous factual
finding and its non- clearly erroneous factual findings did not support a
reasonable inference that, if allowed to travel to Mexico with Erick,
Mother would not return. Accordingly, we reverse the order and
remand with instructions to grant Mother’s motion.”
Slip op. at various pages, citations and footnotes omitted.

Susan Carrillo v. Oscar Carrillo*
CUSTODY: VISITATION: EMERGENCY
MOTION FOR MODIFICATION
CSA No. 1013, September Term, 2012. Unreported. Opinion by Wright,
J. Filed March 22, 2013. RecordFax #13-0322-00, 14 pages. Appeal
from Montgomery County Court. Affirmed.
The trial court did not err or abuse its discretion in determining
that the father should regain full custody of the children because, based
on the mother’s current mental health condition, staying with their
father would be in the best interests of the children.
“Susan Carrillo (“Mother”), appellant, is unhappy with the circuit
court’s decision to grant an emergency motion to return her minor children to appellee, Oscar Carrillo, Sr. (“Father”), and suspend her access.
On June 12, 2012, an Interim Access Consent Order granted by the
Circuit Court for Montgomery County gave Mother the right to a specific unsupervised visitation schedule with the children [ages 14 and
9]. On July 8, 2012, she filed a petition for a Protective Order from
Domestic Violence against Father. The District Court granted Mother’s
petition and scheduled a hearing for July 10, 2012.
On July 9, 2012, Father filed an Emergency Motion for
Modification of the June 12th Consent Order in the circuit court, alleging that Mother had violated the terms of the Order. The circuit court
granted Father’s Emergency Motion and suspended Mother’s right to
visitation with the minor children as provided in the June 12, 2012
Consent Order. Mother filed a timely appeal.
HISTORY
In the [July 8] petition, Mother alleged that the Father was abusing
the two minor children and, consequently, she needed to keep them in
her custody and protection.
Pertinent paragraphs of Father’s [July 9 Emergency] motion are as
follows:
“8. That the [Mother] has a history of mental health problems and
it is clear that she is now relapsing into having delusions. That the
[Mother] is emotionally unstable and has been treated for depression
and/or anxiety. [Mother] remains unemployed.
“9. That since 2009 [Mother] has filed 4 other District Court petitions alleging child abuse. During these times she was suffering from
delusions. [Father] adamantly denies ever abusing the minor children.
“10. That the [Mother] has during recent weeks exhibited behavior
which causes the [Father] to believe that the [Mother] is not taking her
medication.…”

DISCUSSION
Mother appeals the July 9, 2012 Consent Order suspending her
custody rights to her two minor children. She avers that the circuit
court granted the Consent Order in favor of Father “without sufficient
factual basis or justification” and provides a series of arguments to that
end.
Mother argues that the circuit court improperly assessed her mental health condition. She contends that the court made a statement
assessing her mental health without taking into account the testimony
of the two mental health experts assigned to the case, and additionally,
that the court’s statement was a result of the judge impermissibly testifying as an expert witness in a trial over which he is presiding.
Furthermore, Mother states that the court discriminated against her
because of her medical disability. Mother contends that the court’s use
of her testimony regarding abuse and neglect should be considered
retaliation for testimony and that it discriminates against her.
Finally, Mother argues that the denial of her visitation rights, based
on the July 9, 2012 Consent Order, denied her right to a fair trial in
that it prejudiced the final custody evaluation connected with this case
against her and in favor of Father. Specifically, because she was denied
visitation and custody in the months leading up to the December, 2012
custody hearing, Mother could not bring in any collateral witnesses to
speak on her behalf.
The party seeking a modification bears the burden of persuasion to
justify a change in custody. When considering a request for a modification of custody, the court employs a two-step process. The court must
initially determine whether there has been a “material” change in circumstances that would justify further inquiry, and, if so, whether a
modification prompted by that change would be in the best interest of
the child. Wagner, 109 Md. App. at 28. The test for “materiality is
whether the change is in the best interest of the child.” McMahon, 162
Md. App. at 596 (citation omitted).
After hearing from both parties, the circuit court observed that the
Mother had “been rambling for some time now . . . [and] haven’t [sic]
made a lot of sense. These [were] allegations that [she had] made in
the past.” The circuit court allowed the Mother to present her allegations of abuse and evidence in the form of an e-mail from one of the
sons. The circuit court made an extensive ruling on the record.
The circuit court did not err in determining that the Father should
regain full custody of the two minor children because, based on the
Mother’s current mental health condition, staying with their Father
would be in the best interests of the children. Specifically, the court
stated at the hearing that “[t]he Court is extremely concerned that
[Mother] may be having a recurrence of some type of a breakdown or
meltdown.” Additionally, the circuit court did consider Mother’s concerns about the alleged abuse, and although it stated that “the court is
satisfied that these children are not currently in any danger from any
serious abuse as alleged by [Mother],” it ordered an investigation be
carried out by Child Protective Services.
After reviewing the evidence and exercising independent judgment,
the circuit court determined that the evidence demonstrated a material
change in circumstances, and that a change in the legal custody
arrangement would be in the children’s best interests. We discern no
abuse of discretion in this decision.”
Slip op. at various pages, citations and footnotes omitted.
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Zvi Covaliu v. Dina Omacy*
CHILD SUPPORT: ENFORCEMENT OF OUTSTANDING
JUDGMENTS: CONTEMPT
CSA No. 1409, September Term, 2011, Unreported. Opinion by Kehoe,
J. Filed March 11, 2013. RecordFax #13-0311-04, 19 pages. Appeal
from Montgomery County Circuit Court. Affirmed.
The trial court did not err in denying the father’s motion to vacate
a March 2005 child support payment judgment or in granting the
mother’s motion to enforce outstanding judgments for child support by
issuing a qualified domestic relations order.
“Zvi Covaliu appeals from a judgment disposing of several motions
relating to child support filed by Covaliu and his former spouse, Dina
Omacy. Covaliu presents issues which we restate as:
I) Whether the circuit court erred by denying Covaliu’s motion to
vacate the March 2005 Judgment?
II) Whether the circuit court erred by granting Omacy’s motion to
enforce outstanding judgments for child support owed by Covaliu by
entry of a qualified domestic relations order (“QDRO”)?
III) Whether the circuit court abused its discretion by denying
Covaliu’s motion for reconsideration?
BACKGROUND
The circuit court granted an absolute divorce on January 6, 1999, a
judgment which ordered Covaliu to pay child support of $1,741 per
month for the three children [Itay, Sigal, and Elad].
Covaliu’s compliance has been grudging at best and often contumacious. This action has accumulated 684 docket entries after the judgment of absolute divorce. We confine our recitation of facts to those at
issue in this appeal, the facts underlying Omacy v. Covaliu, No. 489,
September Term 2005, filed March 14, 2006 (“Covaliu I”), and events
thereafter.
Covaliu I
The panel reviewed the circuit court’s March 25, 2005 judgment,
affirmed the finding of contempt and award of attorney’s fees but otherwise vacated the portion of the judgment modifying Covaliu’s support
obligation because of late disclosure of financial documents by both
sides, and remanded for further proceedings. Covaliu made no further
payments on the March 2005 Judgment.
The 2007 Remand
The circuit court held a two-day hearing to resolve the issues presented and, in a written order:
(1) modified child support for the two children still eligible for
child support, Sigal and Elad, to $1,696 per month;
(2) entered a judgment against Covaliu for $1,224 (the “June 2007
Judgment”), the sum of Covaliu’s child support arrears from March 1,
2005 through March 1, 2006 ($324) and the costs mandated by this
Court in Covaliu I ($900);
(3) ordered that Covaliu pay arrears accumulated from January 1,
2007 through May 31, 2007 in the amount of $1,512 by June 15, 2007
(with judgment to be entered if he failed to do so); and
(4) entered a judgment in favor of Omacy for $10,000 in attorney’s
fees.
Relevant to this appeal, Covaliu never paid Omacy any portion of
the June 2007 Judgment for $1,224, nor any portion of the $10,000
judgment or the $1,512 judgment.

The 2011 Motions
On October 5, 2010, Covaliu filed a motion for modification of
child support seeking a retroactive reduction of his support obligation
for Sigal and Elad. On February 11, 2011, Omacy filed her opposition
and a separate petition. On March 4, 2011, Covaliu filed an amended
motion for modification of child support.
The circuit court, Judge Louise G. Scrivener presiding, held a hearing on the parties’ motions. In a written opinion filed July 6, 2011, the
court:
(1) retroactively modified Covaliu’s child support obligation for
Sigal and Elad from
to $900 per month for those months commencing on the date that
Covaliu filed his motion for modification;
(2) reduced Covaliu’s obligation to $700 effective upon Sigal’s
graduation from high school;
(3) determined that Covaliu’s current arrearage was $7,832.31
(4) awarded Omacy $600 in attorney’s fees;
(5) held Covaliu in contempt for non-payment of the $7,832.31 in
child support because Covaliu had “unilaterally reduced his child support and accumulated new child support arrears” despite receiving a
“$60,000 lump-sum severance [after he was laid-off in August, 2010]
and unemployment income, as well as [holding] retirement assets”; and
(6) set a purge for payment of the full arrearage ($7,832.31) and
ordered that this amount would be paid through two qualified domestic
relations orders (“QDROs”) relating to Covaliu’s retirement account
and his IRA.
Motions Filed After the 2011 Hearing
On July 11, 2011, Covaliu filed a motion to alter or amend the July
2011 Judgment. Omacy filed her opposition and a motion to enforce
the March 2005 Judgment and the June 2007 Judgment, together with
accrued interest by means of the entry of a third QDRO.
Covaliu filed an opposition. The same day, Covaliu filed a motion
to vacate the March 2005 Judgment arguing that it erroneously
remained on the docket because Covaliu I vacated the judgment.
On October 6, 2011, the court denied both Covaliu’s motions and
granted Omacy’s motion to enforce her outstanding judgments against
Covaliu. Based on the record, no third QDRO has yet been entered.
Covaliu filed a notice of appeal.
I. The Motion to Enforce the Outstanding Judgments
Covaliu makes three arguments as to why the circuit court erred by
granting Omacy’s motion to enforce the judgments by entry of a third
QDRO against his two retirement accounts. First, as we have already
discussed, the panel in Covaliu I did not vacate the March 2005
Judgment.
Even if Covaliu had informed the circuit court of his $3,000 payment, any error would have been harmless. As we have previously stated, a plaintiff is only entitled to one recovery for a single wrong.
Second, Covaliu argues the court erred by granting Omacy’s
motion to enforce the outstanding judgments by entry of a QDRO
because the June 2007 Judgment, in part, was for Covaliu’s share of the
appellate court costs from Covaliu I. Covaliu argues that QDROs cannot be used to enforce a judgment for costs incurred in collecting
unpaid child support.
Covaliu fails to present any authority to support his position. In
any event, Covaliu’s argument fails substantively. The award of court
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costs was clearly part of Omacy’s efforts to enforce Covaliu’s child support obligation. Omacy was within her rights to attempt to collect this
amount through a QDRO. See Roosevelt v. Corapcioglu, 415 Md. 434,
443–44 (2010).
Third, Covaliu contends the court abused its discretion by granting
Omacy’s motion without “scheduling a hearing” explicitly requested in
his opposition.
Rule 2-311(f) which “mandates a hearing only if a party requests
one and if the court ‘render[s] a decision that is dispositive of a claim
or defense’.” Miller, 428 Md. at 442. A decision is “dispositive,” as used
in Rule 2-311(f), “when it conclusively settles a matter and actually and
formally disposes of the claim or defense.” Wilson v. N.B.S. Inc., 130
Md. App. 430, 452 (2000).
The docket entries reflect that on March 25, 2005 and June 20,
2007, the circuit court entered judgments against Covaliu that were
dispositive of Omacy’s claims to unpaid child support. By imposition of
a QDRO, the court granted Omacy the means with which to enforce
her judgments.
We conclude that this was not “dispositive of a claim or defense,”
as defined in Wilson. Thus, the court had discretion to determine
whether to hold a hearing and did not abuse its discretion by electing
not to do so.
II. The Motion for Reconsideration
Covaliu argues that the court abused its discretion in denying his
motion for reconsideration because the order stated that he had filed
his motion on October 14 instead of October 5, 2010. We cannot conceive how this typographical error prejudiced Covaliu.
Second, we are not persuaded that the court erred by calculating
Covaliu’s arrearage with the reduced child support payment beginning
in November, 2010 instead of October, 2010. Section 12-104(b) states
that a court “may not retroactively modify a child support award prior
to the date of the filing of the motion for modification.” Covaliu’s child
support obligation of $1,696 for October had already accrued when
Covaliu filed his motion for modification.
Third, Covaliu argues that the circuit court abused its discretion by
calculating Covaliu’s arrearage with the $700 child support obligation
(for Elad only) beginning in July, 2011 instead of June, 2011 because
eighteen-year-old Sigal graduated from high school on May 31, 2011.
We do not perceive any error by the court in concluding that Sigal
graduated in June 2011. Omacy’s appendix submitted to this Court,
without objection from Covaliu, contains a copy of Sigal’s high school
diploma generally dated “June 2011.”
Fourth, Covaliu argues that the court abused its discretion by
entering two QDROs to satisfy the March 2005 and June 2007 judgments. As explained previously, there was no error by the circuit court
in this regard.”
Slip op. at various pages, citations and footnotes omitted.

Felicia Henry v. Clifton Allison*
CUSTODY: UCCJEA: CHILD WITH NO HOME STATE
CSA No. 1285, September Term, 2011, Unreported. Opinion by Kenney,
J., retired, specially assigned. Filed March 8, 2013. RecordFax #130309-04, 10 pages. Appeal from Prince George’s County Circuit Court.
Affirmed.
The trial court acted within the provisions of the Maryland

Uniform Child Custody Jurisdiction and Enforcement Act in declining
to enroll a custody order of the Supreme Court of Judicature of Jamaica
and, ultimately, in awarding custody to the child’s father, where neither
Jamaica nor Maryland qualified as the child’s home state under UCCJEA.
“Felicia Henry appeals the decision of the Circuit Court granting
Clifton Allison custody of their son, Kyle. The Mother presents one
question for our review, which we have revised as follows: Did the
court err in not enrolling the custody order of the Supreme Court of
Judicature of Jamaica?
BACKGROUND
The Child was born on September 27, 2006 to the Mother and
Father, both of whom are natives of Jamaica. On July 5, 2009, leaving
the Child with the Father, the Mother moved to the United States, settling in Pennsylvania. In October 2009, the Father and the Child also
moved to the United States, settling in Florida. On March 14, 2010, the
Father and Child moved from Florida to Prince George’s County,
Maryland. In May 2010, the Mother filed, in Jamaica, a motion for custody of the Child, and, on June 14, 2010, the Supreme Court of
Judicature of Jamaica granted her custody.
On July 27, 2010, the Mother filed, in the Circuit Court for Prince
George’s County, a Complaint for Custody and a Petition to Enroll a
Foreign Order. Father filed a counter complaint. At the end of the hearing, the court “decline[d] to extend [comity] to the Jamaican custody
order” and found “that the Jamaican order is not appropriate to enroll”
under the Maryland Uniform Child Custody Jurisdiction and
Enforcement Act (UCCJEA).
DISCUSSION
“Whenever a child custody dispute in Maryland involves another
state or another country, the [UCCJEA] is implicated.” Toland v.
Futagi, 425 Md. 365, 370 (2012). Unless it “violates fundamental principles of human rights,” Md. Code, Fam. Law § 9.5-104(c), under the
UCCJEA, “a child custody determination made in a foreign country
under factual circumstances in substantial conformity with the jurisdictional standards of this title must be recognized and enforced under
subtitle 3 of this article.” Id. § 9.5-104(b). “A court of this State shall
treat a foreign country as if it were a state of the United States for the
purpose of applying Subtitles 1 and 2 of this title.” Id. § 9.5-104(a).
Under § 9.5-201(a), a Maryland court has threshold jurisdiction to
make a child custody determination if:
(1) this State is the home state of the child on the date of the commencement of the proceeding, or was the home state of the child within 6 months before the commencement of the proceeding and the child
is absent from this State but a parent or person acting as a parent continues to live in this State;
(2) a court of another state does not have jurisdiction under item
(1) of this subsection, or a court of the home state of the child has
declined to exercise jurisdiction on the ground that this State is the
more appropriate forum under § 9.5-207 or § 9.5-208 of this subtitle,
and:
(i) the child and the child’s parents, or the child and at least one
parent or a person acting as a parent, have a significant connection
with this State other than mere physical presence; and
(ii) substantial evidence is available in this State concerning the
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child’s care, protection, training, and personal relationships;
(3) all courts having jurisdiction under item (1) or (2) of this subsection have declined to exercise jurisdiction on the ground that a
court of this State is the more appropriate forum to determine the custody of the child under § 9.5-207 or § 9.5-208 of this subtitle; or
(4) no court of any other state would have jurisdiction under the
criteria specified in item (1), (2), or (3) of this subsection.
The Mother contended at oral argument that, because the Child
and Mother “were still legal residents of Jamaica” at the time the
Mother filed her Jamaica action, Jamaica was the home state of the
Child within the six-month period prior to the Mother’s filing of her
petition in Jamaica. Thus, the contention is that the circuit court
“erred” in exercising jurisdiction and refusing to “grant comity to the
Jamaican custody order.”
Asserting that neither Jamaica nor Maryland was the home state,
the Father responds that the circuit court “had jurisdiction to make an
initial custody determination under the UCCJEA” because “the Child
and Father had developed significant connections with Maryland.”
“We may not reverse a court’s determination that it has [or does
not have] home state jurisdiction under the [UCCJEA] unless the findings of fact upon which it was based were clearly erroneous.” Gruber v.
Gruber, 141 Md. App. 23, 44 (2001).
Although it might be argued that the circuit court could exercise
jurisdiction under subsection (a)(2) of § 9.5-201 of the UCCJEA (“a
court of another state does not have jurisdiction under item (1) of this
subsection”), the court’s statement that it may “consider jurisdiction
where there is no other state or locality that would meet the requirements” for being a “home state” in fact indicates that the court exercised jurisdiction under subsection (a)(4).
To exercise jurisdiction under subsection (a)(4), the court must
first find that “no court of any other state would have jurisdiction
under the criteria specified in item (1), (2), or (3) of this subsection.”
9
Md. Code, Fam. Law § 9.5-201(a)(4).
Here, the court found that nether Maryland (pursuant to subsection (a)(1)) nor Jamaica (pursuant to subsection (a)(2)) was the home
state, and that finding is not clearly erroneous. Moreover, subsection
(a)(3) is not implicated because Jamaica is not a home state under subsections (a)(1) or (a)(2). Through the absence of specific findings that:
(1) there was a “significant connection” with Maryland (pursuant to
subsection (a)(2)(i)), and (2) there was “substantial evidence about
the [Child’s] care, protection, training, and personal relationships”
available in Maryland (pursuant to subsection (a)(2)(ii)), we are persuaded that, by skipping directly to subsection (a)(4), the court implicitly found that: (1) subsections (a)(2)(i)-(ii) did not confer jurisdiction
on Maryland, (2) home state jurisdiction was not established under
subsections (a)(1), (a)(2), or (a)(3), and (3) Maryland jurisdiction was
proper under subsection (4). In our view, the court, under the circumstances of this case, did not err or abuse its discretion in exercising
jurisdiction and not enrolling the custody order the Supreme Court of
Judicature of Jamaica.”
Slip op. at various pages, citations and footnotes omitted.

In re: Adoption/Guardianship of
Koa A. and Megan B.*
ADOPTION/GUARDIANSHIP: TERMINATION OF PARENTAL
RIGHTS: EVIDENCE FROM CINA PROCEEDING
CSA No. 1655, September Term, 2012. Unreported. Opinion by Graeff,
J. Filed March 28, 2013. RecordFax #13-0328-03, 18 pages. Appeal

from Baltimore County. Affirmed.
“Kelly B. appeals from an order of the juvenile court, terminating
her parental rights to two of her children, Koa A. and Megan B.,
appellees. Ms. B. presents the following issues for our review:
1. Did the trial court err in admitting prejudicial hearsay evidence
on the ground that the evidence previously had been admitted in the
underlying, but separate, CINA proceeding?
2. Did the trial court err in terminating Ms. B.’s rights in part
because termination would serve Koa’s and Megan’s interest by facilitating their adoption by their caretaker, Ms. W.?
DISCUSSION
I. Admission of Evidence
Ms. B.’s first argument involves the admission of the Department’s
Exhibits 6 and 7, which were reports from the original CINA proceedings in Baltimore County, dated May 13, 2009 and June 9, 2009. After
hearing argument, the court admitted the exhibits, stating that the
exhibits were “case history,” “not substantive evidence in and of itself,”
and “in the event this case has to go up on appeal . . . . [p]art of the
record on appeal will be the prior history of the case, including supporting documentation and the like.” The court noted that admitting
the exhibits “allows for [the record] to be complete because . . . part of
the record in this case will include not just the record from the
Baltimore City Circuit Court, but also portions of the record of the
Baltimore County Circuit Court.”
Ms. B. contends that these exhibits contained multiple layers of
hearsay, in violation of Md. Rules 5-802 and 5-805, and the content
was prejudicial.
As indicated, the court admitted the documents as “[p]art of the
record,” stating that they were not being admitted as substantive evidence. Thus, even assuming that the exhibits were inadmissible hearsay
evidence, because the record does not reflect that the court considered
the contents of the exhibits or relied on the exhibits in supporting its
findings and conclusions, there is no showing of prejudice, and therefore, there is no basis for reversal of the court’s judgment.
II. Termination of Parental Rights
Ms. B. contends that the court erred in terminating her parental
rights. She asserts that the court improperly focused on whether the
children would be better off in the custody of Ms. W, a “focus that was
contrary to the law.”
A parent’s fundamental right to raise his or her child is not
absolute. That right “must be balanced against the fundamental right
and responsibility of the State to protect children, who cannot protect
themselves, from abuse and neglect.” In re Adoption/Guardianship of
Rashawn H., 402 Md. 477, 497 (2007).
In determining whether to terminate parental rights, “it is unassailable that the paramount consideration is the best interest of the child.”
In re Adoption/Guardianship No. T00032005, 141 Md. App. 570, 581
(2001).
§ 5-323(b) of the Family Law Article gives juvenile courts authority to terminate an individual’s parental rights. The factors a court must
consider in determining the child’s best interest are set forth in F.L. §
5-323(d).
On September 26, 2012, the court delivered its ruling from the
bench, terminating Ms. B.’s parental rights. In its ruling, the court con-
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sidered at length each of the factors, seriatim, and made findings consistent with the evidence. Ms. B. does not challenge any of the court’s
factual findings, nor does she contend that the court failed to consider
all of the requisite factors. Rather, Ms. B. asserts that the court improperly considered Ms. W. as an adoptive resource and improperly focused
on in whose care and custody the children would be “better off.”
Specifically, Ms. B. argues that the court relied “upon a comparison between” Ms. B. and the Ms. W., and its decision to terminate
Ms. B.’s parental rights was based upon the “improper consideration
of Koa’s and Megan’s adoption as well as the quality of care given by
their foster care providers.” Furthermore, she asserts that the court
“greatly emphasized the girls’ bond to the W.’s,” in concluding that
the “girls are better off being in the W.’s custody and being adopted
by them, rather than focusing on the issue of whether it would be in
their best interest to maintain an ongoing relationship with their
mother.”
The Department and the children assert that the court properly
considered the impact of termination on the children’s well-being,
pursuant to F.L. § 5-323(d)(4)(iv), and in that regard, considered
the children’s stable relationship with the Ms. W., who expressed
interest in adopting the children, and the lack of such a relationship
with Ms. B., due to her consistent unwillingness to ameliorate the
circumstances that rendered her unfit to care for the children. We
agree.
To be sure, as Ms. B. argues, the circuit court did consider the
children’s bond with Ms. W. in determining whether to terminate
Ms. B.’s parental rights. That was, however, entirely appropriate. See
F.L. § 5-323(d)(4)(ii)(3) (directing court to consider the child’s
“adjustment to . . . placement.”). The court also properly focused on
the likely impact of terminating parental rights on the children’s
well-being. See F.L. § 5-323(d)(4)(iv).
The court’s ultimate decision, however, was based in large part
on its finding that Ms. B. was unfit as a parent and that exceptional
circumstances existed that made custody with Ms. B. detrimental to
the children. The court stated:
In that the Mother has had enormous difficulties sustaining a
mature and responsible [relationship] with any of her children,
and specifically that she has failed, except at the very last minute
– questionable even at the very last minute – to deal with the
issues that have arisen in her care, I am compelled to find that
the Mother, at this point, is still unfit to have custody of the
children.
***
I am not confident of the child’s future in the custody of the parent. I think that the parent has had a history both of the use of
drugs, of loss of other children, of unstable housing, of unstable
employment and the like. And it raises serious concerns to me as
to the stability and certainty of the child’s future.
The court carefully and meticulously considered each relevant
statutory factor, made specific factual findings based on the evidence
as to each of them, and expressly determined that Ms. B. was unfit to
remain in a parental relationship with the children and that exceptional circumstances existed that would make a continuation of the
parental relationship detrimental to the best interests of the children.
We perceive no error or abuse of discretion.”
Slip op. at various pages, citations and footnotes omitted.

In re: Adoption/Guardianship of Lemar J.,
Tyshawn T. and Craig J.*
ADOPTION/GUARDIANSHIP: TERMINATION OF PARENTAL
RIGHTS: REASONABLE EFFORTS TOWARD REUNIFICATION
CSA No. 1416, September Term, 2012. Unreported. Opinion by Berger,
J. Filed March 22, 2013. RecordFax #13-0322-01, 30 pages. Appeal
from Baltimore City Circuit Court. Affirmed.
The juvenile court did not abuse its discretion in terminating
parental rights after finding, in part, that the department made reasonable efforts toward reunification; nor did the juvenile court abuse its
discretion by denying mother’s request for a bonding study.
“The juvenile court issued an order terminating the parental rights
of appellant Kimberly T.B. (“Mother”) as to Lemar, Tyshawn, and
Craig. The order also terminated the parental rights of co-appellant
Malik S. (“Father”) as to Tyshawn.
The court granted guardianship of all three children to the
Baltimore City Department of Social Services (“the Department”) with
the right to consent to adoption or long-term care.
Mother presents questions which we have rephrased as follows:
1. Whether the juvenile court abused its discretion by terminating
Mother’s parental rights in Tyshawn, Craig, and Lemar.
2. Whether the juvenile court abused its discretion in terminating
Father’s parental rights in Tyshawn.
3. Whether the juvenile court abused its discretion by denying
Mother’s request for a bonding study.
DISCUSSION
The Family Law Article authorizes a juvenile court to terminate the
parental relationship if the court finds by clear and convincing evidence
that termination is in the child’s best interests. FL § 5-323(b). Before
terminating parental rights, a juvenile court must make a finding of
either parental unfitness or exceptional circumstances. In re
Adoption/Guardianship of Rashawn H., 402 Md. 477, 501 (2007). In
conducting the requisite analysis, the juvenile court must consider the
[FL § 5-323(d)] factors.
The “‘reasonable efforts’ requirement is case-specific, and must be
considered in light of the services at the Department’s disposal.” In re
Shirley B., 419 Md at 18. In re Nicole B., 410 Md. 33, 71 (2009).
A. Termination of Mother’s Parental Rights
Mother challenges the decision to terminate her parental rights in
Tyshawn, Craig, and Lemar on the basis that the Department failed to
make reasonable efforts in helping Mother to reunify with these three
children. The evidence on the record demonstrates that the
Department’s social worker, Ms. Barnett, offered Mother many reunification services. Service agreements included supervised visits with
Tyshawn and Craig, anger management classes, mental health therapy,
and housing assistance. Further, Mother was offered, but declined,
medical training. Mother received notice of Tyshawn’s medical appointments but did not attend the appointments. Mother failed to maintain
contact with Tyshawn’s care providers or learn how to care for him.
Ms. Barnett also referred Mother for substance abuse treatment.
However, these efforts have proven unsuccessful.
The juvenile court found the Department offered and provided

See UNREPORTED CASES IN BRIEF page 13

M A R Y L A N D F A M I L Y L A W M O N T H L Y • M A Y 2 0 1 3 13

U N R E P O RT E D C A S E S I N B R I E F Continued from page 12
Mother with timely and appropriate services, as evidenced by service
agreements, letters and phone calls. Mother accomplished “some of the
service requirements such as drug treatment and job readiness.”
Nevertheless, the juvenile court found that:
[S]he has been unable [to] maintain herself in the community. She
is regularly involved in criminal activity including illegal narcotics,
assault and theft. She has failed to appear for court and violated her
probation on more than one occasion. She has not been able to establish stable housing for … any of her children, even with assistance of
the Department. More importantly, [Tyshawn] has suffered a devastating brain injury while in Mother’s care.
The court found that “there are presently no additional services
that would make it likely to bring about a relationship with the Mother
… much less a parenting relationship that could return the [children]
to the Mother’s … care.” FL § 5-323(d)(2)(iv); see also In Re
Adoption/Guardianship No. 10941, 335 Md. 99, 211 (1994) .
In our view, based upon the particular circumstances of this case,
the juvenile court’s finding was not clearly erroneous.
We also point out that the efforts of the Department are one of
many factors that the juvenile court must consider in a termination of
parental rights proceeding. The juvenile court also found other factors
weighed in favor of termination of parental rights.
Tyshawn
First, the juvenile court found Tyshawn “suffered physical injury
and irreversible brain damage while in the Mother’s care” and that,
under the circumstances, these injuries were “unexplained and highly
suspicious for non-accidental trauma[.]” The juvenile court further
considered that Mother “involuntarily lost parental rights of a sibling”
of Tyshawn. See FL § 5-232-(d)(3)(v) .
Expert testimony indicated that Mother does not “demonstrate the
prerequisites needed to care for [a] special needs child.” The expert did
not think Mother would ever be able to care for Tyshawn’s needs.
Mother has no contact with Tyshawn, She has not been trained
on how to care for Tyshawn and does not contribute to Tyshawn’s care
and support.
In light of the juvenile court’s consideration of the requisite factors,
we hold that it was not an abuse of discretion to terminate Mother’s
parental rights to Tyshawn.
Craig
The juvenile court also found that the statutory factors weighed in
favor of terminating Mother’s parental rights in Craig.
Given Mother’s prior neglect of Craig, the juvenile court found that
returning Craig to Mother “would pose an unacceptable risk” to Craig’s
future safety. Moreover, the court found that removing Craig from his
current caregivers “would complicate [Craig’s] adjustment disorder and
possibly lead to attachment disorder.” The court found that no additional services would assist Mother in ameliorating her parental unfitness or ever make her ready to care for Craig.
There was clear and convincing evidence for the trial court to deem
Mother unfit to care for Craig.
Lemar
Finally, the court considered the requisite statutory factors regarding Lemar. Mother is under a long-standing no-contact order with
Lemar. The Department substantiated allegations that Mother had hit,
bullied, and fondled Lemar, causing him severe post-traumatic stress
disorder. In light of these findings it was not an abuse of discretion to
terminate Mother’s parental rights in Lemar.

Termination of Father’s Parental Rights
Next, the appellants contend that the Department failed to make
reasonable efforts in helping Father to reunify with Tyshawn.
The Department diligently worked to locate Father. Upon locating
Father, the Department offered training services regarding Tyshawn’s
medical needs, and provided transportation for Father to attend training.
The Department has recommended that Father locate services and
providers in Virginia, where he resides, but Father has not followed
through. In addition, Father has not provided any financial support for
Tyshawn.
Much like In re Nicole B., supra, 410 Md. at 71, Father did not
avail himself of all of the help available from the Department. Likewise,
the juvenile court determined that, as in In Re Adoption/Guardianship
No. 10941, supra, 335 Md. at 211, additional services would be futile.
Accordingly, we hold that the juvenile court’s finding that the
Department provided reasonable efforts was not clearly erroneous.
We also observe that the juvenile court determined that Father was
insincere and “ill- motivated” in his desire to obtain custody of
Tyshawn. In particular, the court ruled that Father lacked credibility
when he claimed to be unaware that Tyshawn was his son, or that
Tyshawn was in foster care in 2009. The court found that Father’s testimony was wanting and “telling,” when he stated that he wanted
Tyshawn because “[s]omebody [was] taking something from me now
that I know he’s mine. ….” The court found Father to be “focused
more on what he wanted for himself” than what would be in Tyshawn’s
best interests.
B. Denial of Mother’s Request for a Bonding Study
Finally, Mother argues that the juvenile court abused its discretion
by denying Mother’s request for a bonding study with Craig.
“[W]hether a [bonding] study should be conducted is left to the
court’s discretion.” In re Samone H., 385 Md. 282, 306 (2005). In re
Adoption/Guardianship of Mark M. (“Mark M.”), 147 Md. App. 99,
108-09 (2002).
In light of the juvenile court’s finding of fact that Mother and Craig
had a bond, we hold that the court did not abuse its discretion in finding no good cause for a bonding study.”
Slip op. at various pages, citations and footnotes omitted.

In re: Adoption/Guardianship of Matija T.*
ADOPTION/GUARDIANSHIP: TERMINATION OF PARENTAL
RIGHTS: REUNIFICATION SERVICES
CSA No. 1253, September Tern 2012, Unreported. Opinion by Hotten,
J. Filed March 19, 2013. RecordFax #13-0319-01, 31 pages. Appeal
from Baltimore City Circuit Court. Affirmed.
Where attempts at reunification would obviously be futile, the
Department of Social Services did not have to go through the motions
in offering services doomed to failure.
“The juvenile court ordered the termination of the parental rights
of appellant Crystal S. and appellant Rodney T., for minor child Matija
T.
The parents present the following question:
Did the circuit court err in terminating parental rights when the
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Department of Social Services’ inequitable conduct towards the parents resulted in the failure to provide reasonable efforts to reunify
the family?
DISCUSSION
Md. Code (1984, 2012 Repl. Vol.), § 5-525(e) of the Family
Article provides:
Reasonable efforts.
(1) Unless a court orders that reasonable efforts are not
required . . ., reasonable efforts shall be made to preserve and reunify families:
(i) prior to the placement of a child in an out-of-home
placement, to prevent or eliminate the need for removing the
child from the child’s home; and
(ii) to make it possible for a child to safely return to the
child’s home.
(2) In determining the reasonable efforts to be made and in
making the reasonable efforts described under paragraph (1) of this
subsection, the child’s safety and health shall be the primary concern.
In In re Adoption/Guardianship of: Rashawn H. and Tyrese H.,
402 Md. 477, 500 (2007), the Court of Appeals offered a comprehensive understanding of “reasonable efforts.”
In In re James G., 178 Md. App. at 549, our Court concluded:
“whatever ‘reasonable efforts’ entail… it should have been more
than mere ‘monitor[ing] [of the] [plaintiff’s] employment,’ or a single referral to one employment program.”
In In re Adoption/Guardianship Nos. J9610436 and J9711031 ,
368 Md. 666 (2002), the Court of Appeals stated, “[w]hile there
may be no easily ascertainable levels of assistance that must be
offered when the termination of parental rights of a “disabled” parent is involved, that level [was] far above the minimal services
[social services] offered.” Id. at 693.
In In re: Adoption/Guardianship No. 10941 , 335 Md. 99 (1994),
the Court of Appeals stated that:
“The problem with the trial judge’s analysis [was] that he failed
to recognize that no amount of reunification services [were] likely
ever to allow [the plaintiff] to get custody of her children. Assuming
without deciding that [social services] failed to meet its statutory
duty to facilitate reunification . . . would obviously be futile, [social
services] need not go through the motions in offering services
doomed to failure.” Id. at 117.
In the case at bar, several service agreements were prepared but
were neither presented to Matija’s parents nor signed by them.
Similar to the trial court, we are concerned about these documents.
The trial court compared these documents to “Potemkin Village,”
and we use the analogy of “placebos.” However, unlike In re James
G. where there was no service agreement filed in the record, in the
case at bar, the parents did sign a service agreement on January 25,
2007. This agreement stated that Mother and Father were to (1)
maintain contact with Matija and the Department; (2) participate in
Matija’s medical care and educational planning; (3) provide the
Department with legal, financial, and family history; (4) identify relatives who could be a resource for placement; (5) keep the
Department informed concerning home addresses and employment;
(6) attend court hearings relating to Matija; (7) support Matija
financially; and (8) enroll and complete drug treatment.
Because of Mother’s substance abuse, the Department referred

her to the Family Recovery Program. Mother did attend the initial
assessment and intake, but eventually “ha[d] not met drug treatment guidelines, not met with the drug treatment case manager as
required, not met with the [Family Recovery Program] case manager
as required, not met with the [Department] case manager as
required, not complied with requirements regarding submission of
urinalysis results, not submitted satisfactory urinalysis and not met
with [the Family Recovery Program’s] requirements for Track A.”
The Department also referred Mother to Chrysalis House. Mother
enrolled but discontinued her substance abuse treatment there. She
was subsequently referred to outpatient treatment at Powell
Recovery. Mother only attended the initial assessment and one session.
Father also signed the service agreement, but did not undergo
substance abuse treatment because he alleged he did not have a drug
problem. The Department did not provide services to Father because
“[h]e expressed only an interest in helping [Mother] to reunify with
Matija, not in assuming the parenting responsibility himself. He also
showed little interest in developing a relationship with Matija, visiting her only five times during a five-year period.”
The record overwhelmingly illustrates that Mother and Father
are unfit to care for Matija. Akin to the plaintiff in In re:
Adoption/Guardianship No. 10941 , Mother suffered from several
mental disorders and had been prescribed several psychotropic medications. Mother also has undergone brain surgery to which “[a]s a
safety measure, [she] has another adult accompany her – either
[Father] or another family member – when the children are with
her.”
Neither parent has been able and/or willing to obtain adequate,
stable housing and regular employment.
Additionally, the parents’ lifestyles reveal an inability to raise
Matija. Many visitation appointments were cancelled because of the
parents’ incarcerations, alleged illnesses, and so forth. Neither parent visited Matija between October 2010 and February 2012.
Sporadic visitations occurred, as reflected in Father visiting Matija
once between January 2007 and April 2007, but he did not visit
again until the bonding evaluation in June 2010.
The case at bar differs from In re Adoption/Guardianship Nos.
J9610436 and J9711031, 368 Md. at 681-82 because although there
was only one service agreement, the father attended parenting classes, obtained adequate housing, and despite no evidence of domestic
violence or drug abuse in the record, the father still completed part
of the domestic violence program, as well as drug and alcohol assessment. Here, Mother and Father did not demonstrate this same initiative. Instead, they failed to comply with the terms of the January 25,
2007 service agreement by failing to complete several drug treatment
programs and failing to secure adequate housing over a five year
period. Because “attempts at reunification would obviously be futile,
the Department need not [have] go[ne] through the motions in
offering services doomed to failure.” In re: Adoption/Guardianship
No. 10941, 335 Md. at 117. Therefore, the trial court did not err in
finding that the Department provided the parents with the appropriate services, and thereby made reasonable efforts to support a permanency plan of reunification. We affirm the court’s ruling.”
Slip op. at various pages, citations and footnotes omitted.
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In re: Adoption/Guardianship of Yehonadab L.-B.*
ADOPTION/GUARDIANSHIP: TERMINATION OF PARENTAL
RIGHTS: MENTAL HEALTH ISSUES
CSA No. 1798, September Term, 2012, Unreported. Opinion by
Nazarian, J. Filed March 8, 2013. RecordFax #13-0309-01, 16 pages.
Appeal from Montgomery County Circuit Court. Affirmed.
The trial court did not err in terminating the mother’s parental
rights without first affording her “a reasonable opportunity for her
mental health to stabilize.” Although the statute contemplates that parents will have an opportunity to improve their circumstances before
parental rights are terminated, that opportunity is neither indefinite nor
mandatory.
“Two days after his birth, the Montgomery County Department of
Health and Human Services removed Yehonadab L.-B. from the care of
his mother, Jaelle B., based on her unwillingness to get prenatal care
and her inability to care for him. Her continuing mental health problems and other serious concerns about her parenting skills and peripatetic lifestyle ultimately led the Department to petition the Circuit
Court to terminate Mother’s parental rights. The trial court granted the
TPR Petition after a hearing and after “find[ing] by clear and convincing evidence that Mother is unfit, that Mother poses an unacceptable
risk to Yehonadab’s future safety, and that it is in Yehonadab’s best
interests that the parental rights of [Mother] and, by deemed consent,
[his father] be terminated.”
Mother appeals, contending that the circuit court erred in terminating her parental rights without first affording her “a reasonable
opportunity for her mental health to stabilize.” We disagree and affirm.
DISCUSSION
We apply a three-tiered, interrelated standard of review. In re Yve
S., 373 Md. 551, 586 (2003). To the extent Mother challenges the circuit court’s factual finding that her mental health was unlikely to
improve to the point she would be fit to parent Yehonadab, we review
for clear error. Id. To the extent Mother challenges the trial court’s termination of her rights in light of its factual findings, we review for
abuse of discretion. See id.; see also In re Shirley B., 419 Md. 1, 19
(2011).
We find no error in the findings that Mother’s mental health renders her unfit to parent Yehonadab now and that “it is unlikely she
ever will be.” And based on that finding, we hold that the circuit
court properly exercised its discretion in terminating Mother’s
parental rights without further delay.
The Court of Appeals has recently reaffirmed that “the child’s
best interest has always been the transcendent standard in
…TPR proceedings,” In re Adoption/Guardianship of Ta’Niya C.,
417 Md. 90, 112 (2010), and “trumps all other considerations,” even
the rights and interests of parents. Id. at 111. And to that end, § 5323(d) lists the factors a juvenile court must consider in determining
whether to grant non- consensual guardianship, including: (1) services offered to the parent to facilitate reunion– i.e., whether the
Department has made “best efforts”; (2) the parent’s efforts to adjust
her circumstances (including among other things the existence of a
“parental disability” such that the parent cannot care for the child);
(3) the existence of any abuse or neglect; and (4) the child’s emotional ties with the parents and the impact on the child’s well being.

Mother does not argue that the trial court erred in determining
that she is unfit, nor does she attack the court’s general application of
and conclusions relating to the § 5-323(d) factors. She argues only
that the court erred in not exercising its discretion to allow her a
“reasonable opportunity” for her mental health to stabilize before terminating because she had shown a “marked improvement in her ability to comply with services upon receiving Haldol as an injection.” In
support of her position, Mother cites the eighteen-month period articulated in § 5-323(d)(2)(iv), which requires the court to consider, as
part of a parent’s efforts to adjust her own circumstances, whether the
provision of further services to the parent might bring about a lasting
change. The Department counters that Mother was suffering significant delusions just prior to the TPR Hearing, and that clear and convincing evidence demonstrated no likelihood that she could ever
capably care for Yehonadab.
Although the statute contemplates that parents will have an
opportunity to improve their circumstances before their parental
rights are terminated, that opportunity is neither indefinite nor
mandatory.
Mother’s reading of this section would effectively subordinate the
best interests of her son to her (remote) potential for recovery. First,
as a legal matter, nothing in this factor suggests that the mere “possibility” Mother might become a fit parent at some indeterminate point
requires a juvenile court to deny a TPR Petition. Indeed, the language
suggests the opposite, i.e., that termination of an unfit parent could
be warranted unless additional services likely will bring about a
“parental adjustment” within eighteen months, and that the court
should extend that deadline only if it makes a specific finding that the
child’s best interests would be served by doing so. Mother’s reading of
the factor also would thwart the recognized goal of limiting the time a
child remains in “‘foster care drift’–the legal, emotional, and physical
limbo of temporary housing with temporary care givers.” In re
Adoption/Guardianship of Victor A., 157 Md. App. 412, 427-28
(2004).
Second, as a factual matter, the circuit court did not err in finding
that Mother “is not fit to parent Yehonadab, and it is unlikely she
ever will be.” The circuit court grounded this finding in abundant evidence demonstrating that Mother’s chances for improvement were
small and that an extended foster period would not serve Yehonadab’s
best interests:
Although Mother may be optimistic about her chances for recovery, she presented no expert testimony to rebut the substantial evidence presented by the Department, and on which the circuit court
relied, demonstrating that her serious mental health problems persist
and likely will continue. Indeed, the circuit court witnessed first-hand
the same erratic behaviors witnesses had observed during Mother’s
visits with Yehonadab.
The circuit court was in the best position to assess Mother’s current and future mental health as part of its overall analysis of
Yehonadab’s best interests, and its conclusions regarding Mother’s current and future fitness as a parent are supported by ample evidence.
The court did not abuse its discretion in terminating Mother’s parental
rights rather than waiting to see if her mental health might improve.”
Slip op. at various pages, citations and footnotes omitted.
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In re: Alonah M.*
CINA: DENIAL OF PARTY STATUS: PATERNITY DISPROVED
CSA No. 1285, September Term, 2012. Unreported. Opinion by Watts,
J. Filed March 22, 2013. RecordFax #13-0322-02, 10 pages. Appeal
from Baltimore City Circuit Court. Appeal dismissed.
Putative father’s appeal of the trial court’s decision declaring that he
was not a party to the CINA case is moot, given the subsequent results
of DNA tests that established he was not the child’s father.
“Reginald M., appellant, appeals the decision of the Circuit Court
for Baltimore City, sitting as a juvenile court, declaring that he was not
a party to Alonah M.’s Child in Need of Assistance case. We conclude
that the question is moot. Accordingly, we dismiss the appeal.
DISCUSSION
The Department contends that the appeal should be dismissed
because the issue of whether the circuit court abused its discretion in
excluding appellant from the shelter care hearing is moot, as the results
of the DNA test establish that appellant is not Alonah’s father. In short,
we agree.
Courts and Judicial Proceedings Article §3-801(u) defines a party
to a CINA proceeding as:
(1)“Party” means:
(i)A child who is the subject of a petition;
(ii)The child’s parent, guardian, or custodian;
(iii)The petitioner; or
(iv) An adult who is charged [rendering a child in need of assistance] under § 3-828 of this subtitle.
(2) “Party” does not include a foster parent.
(3) “‘Parent’ means a natural or adoptive parent whose
parental rights have not been terminated.” C.J.P. § 3-801(t).
Given that it was determined through genetic testing that appellant
is not Alonah’s father, appellant is not a “party” as defined by C.J.P. §
3-801, and, therefore, not eligible to participate in legal proceedings
relating to Alonah’s CINA or shelter care status. Accordingly, the issue
of whether appellant was improperly excluded from participation in the
shelter care hearing as Alonah’s putative father is moot.
At oral argument, appellant urged this Court to review the issue of
his exclusion from the shelter care hearing as an exception to the mootness doctrine because the circumstances are capable of repetition, yet
evading review. Appellant conceded that he failed to submit a reply
brief raising any issue as to exceptions to the mootness doctrine in
response to the Department’s motion to dismiss. As appellant failed to
reply to the motion to dismiss, the issue of an exception to the mootness doctrine was not raised or briefed before this Court. Nonetheless,
we find no merit in appellant’s position that the circumstance – of a
man who is not listed on a child’s birth certificate, but purports to be
the child’s father, being improperly excluded from a shelter care hearing affecting the child – is a situation that is likely to recur, yet evading
review. The circumstance in this case is that appellant was determined
via genetic testing not to be Alonah’s biological father. Thus, he was
properly excluded from the shelter care hearing as a non-party.
To the extent that genetic testing had revealed appellant to indeed
be Alonah’s biological father, the issue of his exclusion as a party would
not be moot. As such, the case does not present an issue capable of repetition, yet evading review.

Although the issue of appellant’s right to participate in the shelter
care hearing is moot, we observe that the circuit court did not abuse its
discretion in excluding appellant based on the record before it at the
time. Appellant contends that the circuit court abused its discretion in
excluding him from the hearing because “[b]y holding himself out to
the world and by stating in open court, through his attorney, that he
[was] Alonah’s father, [he] ha[d] openly and notoriously recognized
Alonah to be his child.”
Contrary to appellant’s assertions, the record contains contradictory evidence that he held himself out to be Alonah’s father prior to the
hearing. Indeed, on the night the Department removed Alonah from
her mother’s care, appellant had held himself out only as Arianna’s
father, not Alonah’s. The record before the circuit court at the time of
the shelter care hearing, therefore, was inconclusive as to appellant’s
claim of paternity. On this record, the circuit court did not abuse its
discretion in excluding appellant from the shelter care hearing.”
Slip op. at various pages, citations and footnotes omitted.

In re: Chaida B.*
CINA: VISITATION: SUSPENSION DUE TO
EXISTING PROTECTIVE ORDER
CSA No. 1456, September Term, 2012. Unreported. Opinion by
Zarnoch, J. Filed March 26, 2013. RecordFax #13-0326-00, 11 pages.
Appeal from Montgomery County. Affirmed.
The juvenile court did not err when it relied on the existence of a
protective order in suspending a mother’s visitation with her child.
“Appellant Yoha B. appeals a judgment suspending visitation with
her 12 year-old daughter, Chaida. She asks this Court to consider the
following issue:Did the juvenile court err when it relied on the existence of a protective order in suspending [Ms. B.’s] visitation with her
child?
Visitation may be denied “when the child’s health or welfare is
threatened.” Billy W., 387 Md. at 447. A court is further constrained in
its ability to grant visitation when a child has been declared a child in
need of assistance: “[u]nless the court specifically finds that there is no
likelihood of further child abuse or neglect by the party, the court shall
deny custody or visitation rights to that party.” FL § 9-101(b). The
court may approve supervised visitation if it can arrange visitation “that
assures the safety and the physiological, psychological, and emotional
well-being of the child.” Id.
Ms. B. argues that the circuit court erred when it “did not articulate the factors that influenced [it] to deny visitation” and instead
“relied on the existence of the protective order.” She contends that FL §
4-506(j)(3) authorizes the court to issue a visitation order that would
supersede the preexisting protective order and therefore permit the
court to “fashion a supervised visitation arrangement that would assure
the safety and physiological, psychological, and emotional well-being”
of Chaida.
Ms. B.’s argument that the circuit court erred when it failed to
articulate the factors that caused it to deny visitation gets the statute
backward. FL § 9-101(b) requires that a court make findings if it
chooses to grant visitation to a party previously determined to be abu-
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sive or neglectful. The statute places no such burden on a court that
decides to deny visitation. Nonetheless, the circuit court stated in detail
the reasons for its decision. It summarized the state of Ms. B.’s participation in court-ordered therapy, Chaida’s mental health and well-being
up to that point, and the July Burger King visit that led to the entry of
the protective order. In the circuit judge’s opinion, the previous
attempts to establish visitation conditions that would protect Chaida’s
psychological and emotional health had all failed, leading the judge to
deny visitation.
Based on the record before the court, we cannot disagree with the
judge’s decision. Ms. B. has consistently failed to conform her behavior
to the standards and conditions the circuit court has set. Although Ms.
B. may very well disagree with the court’s view of her daughter’s situation, her chance to be a part of her daughter’s life fully depends on her
ability to follow the instructions and terms the court has set. Failing
that, she will be prevented from seeing Chaida. Further, although Ms.
B. correctly argues that FL § 4-506(j) permits a court to issue an order
that supercedes the terms of a prior protective order, the statute does
not require the court to issue such an order. Absent evidence of a
change in Ms. B.’s attitude or circumstances in the three weeks that
passed between the entry of the protective order and the CINA review
hearing, the circuit court reasonably concluded that visitation with Ms.
B. still posed a danger to Chaida.”
Slip op. at various pages, citations and footnotes omitted.

In re: Dominic P.*
CINA: TRANSFER OF VENUE: CUSTODY TO OTHER PARENT
CSA No. 1484, September Term, 2012. Unreported. Opinion by
Meredith, J. Filed March 26, 2013. RecordFax #13-0326-02, 16 pages.
Appeal from Washington County. Affirmed.
The trial court did not abuse its discretion in refusing to transfer
venue to another county after learning that the mother of one of the
parties worked for the Washington County Department of Social
Services, nor in closing the case and awarding custody to the child’s
father where, regardless of a prior CINA case, the evidence indicated
that he was a fit parent at present and the child was thriving in his care.
“Kristina J. (“Mother” or “appellant”) contends that the Circuit
Court abused its discretion in declining to transfer to another county a
CINA case involving Kristina J.’s son. She further contends that the
court abused its discretion in deciding to close the case after awarding
custody of the child to Philip P. (“Father” or “appellee”).
QUESTIONS PRESENTED
Appellant presented two questions for our consideration:
I. Did the trial court abuse its discretion in refusing to transfer
venue of the case to another county after learning that the mother of
one of the parties worked for the W[ashington] C[ounty] D[epartment]
[of] S[ocial] S[ervices]?
II. Did the trial court abuse its discretion in closing the case and
awarding custody to Father where the child had been adjudicated a
CINA and Father had not completed important recommendations set
out by WCDSS and ordered by the court?
DISCUSSION
I. The denial of Mother’s request to transfer case
Mother’s request for the court to transfer the case was made orally.

Mother asserts that the court abused its discretion in “failing to transfer
the case to a department [sic] in which Mother could have confidence
that she was being given fair treatment.” We conclude Mother has not
shown any abuse of discretion.
Venue in a CINA case is governed by CJP § 3-805. Dominic lives
in Washington County; therefore, pursuant to § 3-805(a)(1)(i), the
CINA petition regarding him was properly filed in Washington County.
In her brief, Mother argues that “a court cannot allow the appearance of impropriety to exist in the actions of a state agency,” citing
Maryland State Board of Pharmacy v. Spencer, 150 Md. App. 1 (2003),
reversed in part and remanded, Spencer v. Md. State Bd. of Pharm., 380
Md. 515 (2004). In contrast to the situation in Spencer, it has never
been Mother’s contention in the present case that the trial court had a
conflict or should recuse itself.
Mother’s concerns were based on the fact that Father’s mother
worked for the Department. Mother claims in her brief that the mere
fact of Ann Marie P.’s employment by the Department “gave rise to an
appearance of impropriety.” The trial court, however, was not persuaded. The court explained:
[I]f this is a conflict of anybody it’s with the Department of
Social Services and it’s clearly established and everybody agrees not
with this Court.
I don’t find though any, any legitimate reason that this Court
can’t hear this case. … I am thinking about both of these children
living in Washington County, [Mother] and [Father] living in
Washington County. The grandparents live in Washington County,
the — you know the history of this case being in Washington
County….
Here, it is plain that the court did act with the applicable “guiding
rules and principles.” See North, supra, 102 Md. App. at 13. We perceive no abuse of discretion in the denial of Mother’s request for transfer.
II. The award of custody to Father
Mother also appeals from the court’s decision to award custody to
Father and close the CINA case.
In re: Russell G., 108 Md. App. 366 (1996) stands for the proposition that a child cannot be found a CINA if he or she has one fit parent
who is willing and able to care for the child. See also CJP § 3-819(e).
Mother argues that the court abused its discretion because Father
had not completed certain “important recommendations” the
Department made for him, and that the court “erred in considering Dr.
Munson’s report.”
Dr. Munson performed an evaluation of Father’s capability to parent, and concluded that, in Dr. Munson’s opinion, Father “show[ed]
good indications of being a capable parent.” The series of tests Dr.
Munson gave Father resulted in Father getting “a very good score” of
“94% favorable in his capability to parent.” Dr. Munson’s only two
areas of concern were that it had been a long time since Father had had
a physical, and that Father needed to quit smoking.
Although Mother complains that the court erred in relying on Dr.
Munson’s report, she we find her argument to be waived, because
Mother never argued that the court should not rely on it. Rule 8131(a). Rather, she contended that Father was not truthful in what he
told Dr. Munson. But the weight to give a report is within the discretion of the trial court. In re: Faith H., 409 Md. 625 (2009).
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With respect to the ultimate decision to close the CINA case and
award custody to Father, the court found there was no ongoing reason
for the Department to be involved because Father’s ability and willingness to care for Dominic meant that Dominic was not a CINA.
At the time of the September 6, 2012, hearing in this case,
Dominic had been in Father’s custody for at least five months, and by
all accounts was thriving. Dominic’s attorney confirmed that Dominic
was “doing well” with his Father and “seem[ed] completely well
adjusted there.” The Department did not join in Father’s motion to
close the case but acknowledged that “progress has been made” since
Dominic had been in Father’s care.
In our view, Father’s five-month “track record,” in combination
with Dr. Munson’s favorable report about Father’s parenting skills, was
sufficient evidence to support the court’s decision to find that Dominic
was no longer a CINA. There was ample evidence from which the
court could have concluded that awarding custody to Father and terminating the CINA case was in Dominic’s best interest, and Mother has
failed to demonstrate that the court abused its discretion in that regard.
Accordingly, we affirm.”
Slip op. at various pages, citations and footnotes omitted.

Alenia Fowlkes Johnson v. Lorenzo Green I*
CUSTODY: MODIFICATION: CASE MOOTED BY AGREEMENT ON
THE RECORD
CSA No. 1004, September Term 2012. Unreported. Opinion by
Eyler, J., J. (retired, specially assigned). Filed April 1, 2013. RecordFax
#13-0401-00, 6 pages. Appeal from Prince George’s County. Case mooted and dismissed.
An appeal of a custody order granting primary physical custody of
the minor child to father and instituting a visitation schedule for mother is dismissed because it is moot and does not comply with the
Maryland Rules.
“Alenia Johnson, noted an appeal of the custody order entered on
June 26, 2012. The custody order granted primary physical custody of
the minor child to appellee, Lorenzo Green, and instituted a visitation
schedule for appellant. This appeal is moot and does not comply with
the Maryland Rules.
I. Appeal is Moot
Pursuant to Maryland Rule 8-602(a)(10), an appellate court may
dismiss an appeal, on motion or on its own initiative, if the case is
moot. “A case is moot when there is no longer any existing controversy
between the parties at the time that the case is before the court, or
when the court can no longer fashion an effective remedy.” In re Kaela
C., 394 Md. 432, 452 (2006). Although we have discretion to decide
an issue that has become moot, where, as in this case, the issue is
unlikely to recur, and there is no “‘imperative and manifest urgency to
establish a rule of future conduct,’” we decline to address the merits.
Woods v. Constantine, 337 Md. 487, 489 (1995).
This appeal is moot for two reasons. First, the June 26, 2012,
order that is the subject of this appeal has been modified and superseded by two subsequent custody orders. Second, the docket entries
reflect that on January 9, 2013, an agreement was placed on the record
in open court, the case settled, and the case was closed statistically.
Thus, there is no existing controversy between the parties because the

circuit court case settled and the subject of this appeal is no longer in
effect.
II. Noncompliance with Maryland Rules
The Maryland Rules “‘are not guides to the practice of law but precise rubrics established to promote the orderly and efficient administration of justice and ... [they] are to be read and followed[.]’” Pinkney
v. State, 427 Md. 77, 87 (2012). Maryland Rule 8-602(a)(8) allows an
appellate court, on motion or on its own initiative, to dismiss an
appeal if “the style, contents, size, format, legibility, or method of
reproduction of a brief, appendix, or record extract does not comply
with Rules 8-112, 8-501, 8-503, or 8-504[.]”
Appellant failed to comply with Maryland Rules 8-501(c), 8504(a)(4), and 8- 504(a)(8).
Appellant’s record extract does not contain all parts of the record
that are reasonably necessary for the determination of the questions
presented by the appeal, as is required by Maryland Rule 8-501(c). The
record extract only includes the docket entries. Among the many documents missing are: the complaint, the April 8, 2008 consent order, the
motion for modification of custody, the Master’s Recommendations,
and the June 26, 2012, order that is the subject of this appeal.
Second, Appellant’s statement of facts does not include a single
citation. The entire statement of facts is, therefore, unsupported and
accordingly, fails to comply with the mandatory requirements of
Maryland Rule 8-504(a)(4).
Appellant’s brief similarly violates Maryland Rule 8-504(a)(8) by
failing to provide any legal authority to substantiate her argument.
Appellant did not provide the citation and verbatim text of any pertinent legal authority, and it “‘is not our function to seek out the law in
support of a party’s appellate contentions.’” Conrad v. Gamble, 183
Md. App. 539, 569 (2008). Accordingly, in addition to filing a brief
that fails to comply with the Maryland Rules of appellate procedure,
appellant’s unsupported contentions are waived. See Id. (quoting
Anderson v. Litzenberg, 115 Md. App. 549, 577-78 (1997).
“[D]ismissing an appeal on the basis of an appellant’s violations of
the rules of appellate procedure is considered a ‘drastic corrective’ measure.” Rollins v. Capital Plaza Assocs., L.P., 181 Md. App. 188, 202
(2008) (quoting Brown v. Fraley, 222 Md. 480, 483 (1960)). When,
however, there are multiple blatant violations of the appellate rules of
procedure, coupled with the fact that this case is moot, we are left with
no other choice, but to dismiss.”
Slip op. at various pages, citations and footnotes omitted.

John Boniface Maier, II v. Heather Ann Maier*
CHILD SUPPORT: MODIFICATION: ACTUAL
INCOME DETERMINATION
CSA No. 2077, September Term, 2011, Unreported. Opinion by
Matricciani, J. Filed March 12, 2013. RecordFax #12-0312-00, 18
pages. Appeal from Montgomery County Circuit Court. Reversed.
Before deciding that a father’s circumstances did not merit a reduction in his child support payments, the trial court should have determined what his actual income was.
“John Boniface Maier was granted an absolute divorce from
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Heather Anne Maier on December 7, 2009. In anticipation of the judgment, the parties entered into an agreement settling certain financial
matters and obligating appellant to make support payments for the two
children. After appellant fell behind in making his child support payments, appellee filed a petition for contempt and a motion for show
cause order. While that petition was pending, appellant filed a motion
to reduce his child support payments. The court dismissed appellant’s
motion while granting appellee judgment of $399,593.
The Court’s Handling of Testimony and Evidence
Appellant was self-represented at trial. The record reflects that his
presentation was less than artful.
While we believe the trial judge became frustrated with appellant
and curtailed his presentation unnecessarily, we do not find it necessary to reverse on this basis because appellant’s circumstances have
changed again and the child support issue must be reconsidered for
reasons explained, infra.
Although the circuit court abused its discretion by prohibiting
appellant’s expert witness from testifying, the resulting prejudicial
effect has been nullified, and the issue mooted, by appellant’s admission that he is currently employed. Appellant designated his vocational
expert witness to testify about the jobs for which he is suitable and
what salary he could expect. Because he now has employment, there is
no longer need for that testimony.
Motion to Modify Child Support
Appellant contends the circuit court erred by failing to modify his
child support obligation to reflect an alleged material change in circumstances, saying he “has since been let go from [his job] and …
[his] only source of income is unemployment compensation of $340
per week.” Pursuant to Fam. Law § 12-104 “[t]he court may modify a
child support award subsequent to the filing of a motion for modification and upon a showing of a material change of circumstance.” “A
decision regarding such a modification is left to the sound discretion of
the trial court and will not be disturbed unless that discretion was arbitrarily used or the judgment was clearly wrong.” Moore v. Tseronis,
106 Md. App. 275, 281 (1995).
“The burden of proving a material change in circumstance is on
the person seeking the modification.” Petitto v. Petitto, 147 Md. App.
280, 307 (2002).
In denying appellant’s motion, the circuit court reflected that
“there is nothing [in the record] with regard to your motion to modify
child support that this [c]ourt can rely upon that would form the basis
to grant that motion or to modify child support.”
The court reached this conclusion, in our view, as a result of
appellant’s failure to offer any direct testimony.
“Unquestionably, [however,] an involuntary loss of employment is
a material change in circumstances.” Rivera v. Zysk, 136 Md. App. 607,
619.
Through the testimony of a representative from his previous
employer, appellant successfully established that his termination was
without fault. Demonstrating a material change in circumstances “is a
threshold requirement for any modification of any final order for child
support.” Walsh v. Walsh, 333 Md. 492, 497 (1994). After meeting this
threshold requirement, appellant was “entitled to the opportunity to
show that he ha[s] neither the estate nor the present ability to pay the
obligation.” Rivera, 136 Md. App. at 615 (2001).
The circuit court presented appellant with only a limited opportunity to make these showings. By not testifying, the circuit court found

that appellant offered insufficient evidence to justify a reduction in his
child support obligation. But we conclude that after appellant met the
threshold burden, and before finding that his circumstances do not
merit a reduction is appellant’s child support, the circuit court was
required to make a finding of appellant’s actual income. See e.g.,
Sczudlo v. Berry, 129 Md. App. 529, 541 (1999)
Now that appellant is employed, the court should begin its analysis of appellant’s actual income with a confirmation of his new salary.
We note also that the court’s discussion during the motions hearing relied heavily on the value of appellant’s home to support the decision not to make a downward adjustment to child support. Although a
modification may not be in the best interest of the children, the equity
in appellant’s home is not a sufficient basis on which to find that
appellant has the necessary liquid assets to meet his support obligation
on an ongoing basis. Barton v. Hirshberg, 137 Md. App. 1 (2001).
Actual income for the purpose of determining, or modifying, an award
of child support [as opposed to alimony] does not include non-income
producing assets. See generally FAM. LAW §12-201.
Attorney’s Fees
Appellee was awarded $48,000 in attorney’s fees. The court said,
“this isn’t statutory in nature. This is contractual and pursuant to the
agreement that attorney’s fees would be paid by the prevailing party.”
After the judgment of absolute divorce, appellant’s obligation to
provide child support was no longer a “term or provision of the
Agreement” and therefore, a dispute with respect to it was not subject
to the Agreement’s fee-shifting provision. This conclusion does not
foreclose the availability of attorney’s fees here — it simply requires a
statutory rather than contractual analysis.
The Contempt Order
It is undisputed that the contempt order did not contain a purge
provision. On remand, if not moot, the circuit court should employ
one of the “various options [it has] for constructing a purging provision with which [a contemnor] can comply.” See Maryland Rule 15207(e)(4).
Conclusion
On remand, the circuit court must find appellant’s actual income
before deciding if the circumstances merit a reduction in appellant’s
child support obligation. The circuit court must also enter a properly
formed contempt order if still required, and reconsider the attorney’s
fees award, if warranted.”
Slip op. at various pages, citations and footnotes omitted.

Stephen Noto v. Molly Noto n/k/a Molly Johnson*
CHILD SUPPORT: ABOVE-GUIDELINES CASE:
FINANCIAL CIRCUMSTANCES OF PARENTS
CSA No. 2442, September Term, 2011, Unreported. Opinion by Berger,
J. Filed March 11, 2013. RecordFax #13-0311-08, 10 pages. Appeal
from Caroline County Circuit Court. Affirmed.
The trial court did not err in failing to deviate downward from the
child support guidelines, where the parties’ income actually exceeded
the maximum level specified in the guidelines. As required, the circuit
court considered the financial circumstances of the parties, their station
in life, their age and physical condition, their ability to work, and the
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expense of educating the children.
“Appellant Stephen Noto (“Father”) filed a complaint for absolute
divorce. Molly Noto (“Mother”) filed an answer and counter complaint. A hearing on the merits was held. On December 13, 2011, the
circuit court issued an order of absolute divorce ordering Father to pay
monthly child support in the amount of $1,966.00.
Father’s contention on appeal is that the trial court erred in failing to
deviate from the child support guidelines. Father maintains that: (1)
the circuit court speculated as to the loss of Mother’s second home and
the impact such a foreclosure may have upon her security clearance;
(2) awarding child support to Mother at the top level of the guidelines
was not financially feasible for Father; (3) the court failed to consider
the impact of the guidelines amount on Father’s employment; and (4)
there was insufficient evidence to establish that the daycare expenses
incurred by Mother on behalf of the parties’ minor child are reasonable. Upon a review of the record, the trial court did not err in failing
to deviate from the child support guidelines.
Generally, “the amount to be awarded for child support is
governed by the circumstances of the case and is entrusted to the
sound discretion of the [trial judge], whose determination should not
be disturbed on appeal unless he arbitrarily used his discretion or was
clearly wrong.” Gates v. Gates, 83 Md. App. 661, 663 (1990).
Section 12-202(a)(1) of the Family Law Article requires a court to
use the child support guidelines “in any proceeding to establish or
modify child support, whether pendente lite or permanent.” Beck v.
Beck, 165 Md. App. 445, 449 (2005). Petrini v. Petrini, 336 Md. 453,
460 (1994). In Voishan v. Palma, 327 Md. 318, 331-32 (1992), the
Court of Appeals noted that: “[T]he guidelines do establish a rebuttable presumption that the maximum support award under the schedule is the minimum which should be awarded in cases above the
schedule. Beyond this, the trial judge should examine the needs of the
child in light of the parents’ resources and determine the amount of
support necessary to ensure that the child’s standard of living does not
suffer because of the parents’ separation.”
In Voishan, the Court of Appeals held that “had the legislature
intended to make the highest award in the schedule the presumptive
basic support obligation in all cases . . . it would have so stated and
would not have granted the trial judge discretion in fixing those
awards.” Id. at 326.
In the case sub judice, the parties’ combined adjusted income
exceeded the maximum level specified in the guidelines.
Consequently, the amount of child support rested in the sound discretion of the trial court. The court exercised its discretion in ordering
Father to pay monthly child support of $1,966, $24 more than the top
end of the guidelines for one child.
In the amended order of absolute divorce, the circuit court fully
explained its reasoning for imposing the amount of child support it
ordered. The circuit court considered “the financial circumstances of
the parties, their station in life, their age and physical condition, their
ability to work, and the expense of educating the children.” Collins v.
Collins, 144 Md. App. 395, 440 (2002); Kramer, supra, 26 Md. App. at
636.
During the merits hearing, Father testified that he was under
financial hardship and that he was not going to pay any child support
until the court determined that it was necessary for him to do so.
Father requested the court to deviate from the child support guidelines

partly because of his visitation arrangements with his two children
from his prior marriage. Father stated that he travels to Virginia every
other weekend to visit his two children, which costs him $268.00 for
lodging. Father explained that he incurs additional expenses for gas
and food.
Moreover, Father testified that he provides financial support for
his live-in girlfriend and her two children because of a “human obligation.” Critically, this Court has noted that FL § 12-202(a)(2)(iv) prohibits a downward departure from the child support guidelines based
solely upon the presence of children from a previous relationship.
Beck, supra, 165 Md. App. at 447.
Father submitted financial records demonstrating that his monthly
debt was in excess of $2,600 prior to the order of child support.
Additionally, Father pays for three vehicles, one of which is driven by
his girlfriend. Father further testified that he co-signed as a guarantor
for a loan for his girlfriend so that she could obtain breast augmentation.
The court acknowledged that the “parties are on the brink of
financial collapse despite having full-time jobs and health benefits.”
Father is supporting, without legal obligation, another family who currently resides with him, without any financial support from that family. Mother is paying rent for an apartment in Delaware, but she is also
contributing to a mortgage of an unoccupied home in Pennsylvania,
which is in arrears.
Additionally, Father claimed that Mother’s expenses for childcare
are “astronomical.” Father, however, did not investigate alternative
arrangements to support his claim. Mother testified that she researched
several childcare options prior to enrolling the minor child at La Petite
Academy. Mother stated that this particular childcare allows her to
place the child in any of the locations in the country. Mother further
testified that her employment demands frequent and unexpected travel.
After considering all the evidence, the court found Mother’s expenses
related to child care necessary and reasonable.
The court clearly analyzed the financial circumstances of the parties and provided findings as to the costs of maintaining the child. The
court acknowledged that “[b]oth parents will have to make sacrifices
in order to support [the child], and to maintain her day care which is
essential to [Mother’s] employment.” Father failed to show any persuasive reasons that would necessitate a downward departure from the
guidelines. Additionally, Father failed to demonstrate that the application of the guidelines was unjust or inappropriate. See FL § 12202(a)(2)(ii); Knott, supra, 146 Md. App. at 251. The circuit court did
not err in its award of child support.”
Slip op. at various pages, citations and footnotes omitted.

Janvier Richards v. Edward Burke*
CHILD SUPPORT AND CUSTODY: MODIFICATION:
BEST INTEREST OF CHILD
CSA No. 0565, September Term, 2012, Unreported. Opinion by
Wright, J. Filed March 8, 2013. RecordFax #13-0309-00, 20 pages.
Appeal from Prince George’s County Circuit Court. Affirmed.
The trial court did not abuse its discretion in finding that it was in
the child’s best interest to continue the joint custody agreement, under
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which both parties were charged generally with supporting the child,
and in rejecting the mother’s petition for sole custody and child support.
“Appellant Janvier Richards (“Mother”) and appellee Edward
Burke (“Father”), were never married. Together they are the parents of
Miles Edward Frederick Burke, born January 8, 2004. After a hearing,
on September 29, 2009, the circuit court ordered that all terms and
provisions of the [parties’ Agreement for Shared Custody] were
approved and incorporated by reference, but not merged, and that the
parties were charged generally with the support of Miles.
On June 6, 2011, Mother filed a petition to modify custody in
which she requested sole physical custody of Miles, visitation for
Father, and a change in child support.
A hearing was held on May 3, 2012. The court, inter alia, denied
both parties’ requests for modification of custody, as well as Mother’s
petition for child support, ordering that Mother and Father “are
charged generally with the support of the minor child[,]” and that all
terms and provisions of the agreement would remain in effect.
This timely appeal followed.
DISCUSSION
I. The court erred did not err in denying child support to Mother.
Mother argues that the trial court erred in denying her motion to
modify child support because it failed to calculate and, failed to award,
child support pursuant to the Maryland Child Support Guidelines set
forth in §12- 201, et seq. of the Family Law Article. Mother’s brief, citing the court’s reference to a “material change in circumstances” resulting from Father’s upcoming marriage, concludes that the court erred
by failing to deny Mother’s motion for modification of child support,
and argues that “[i]nstead of rubbber-stamping the parties agreement
from 2009, the trial court should have calculated child support pursuant to the Guidelines as mandated by Maryland law.” Father maintains that the trial court properly denied Mother’s motion for child
support, given that her modification request was contingent on the
court granting her sole physical custody of Miles, and there was no evidence that such a modification would be in Miles’s best interest.
As Mother correctly notes in her brief, FL § 12-104 (a) provides
that the “court may modify a child support award . . . upon a showing
of a material change of circumstance.” However, prior to the hearing
before the court on May 3, 2012, no child support was being paid.
Rather, pursuant to the agreement, each parent was “charged generally
with the support of Miles.” The only exception was that Father was
responsible for maintaining the child’s health insurance.
The parties’ existing agreement is consistent with Maryland law,
which provides that “parents of a minor child . . . (1) are jointly and
severally responsible for the child’s support, care, nurture, welfare, and
education; and (2) have the same powers and duties in relation to the
child.” FL § 5-203(b). See Rand v. Rand, 40 Md. App. 550, 554
(1978); Moore v. Tseronis, 106 Md. App. 275, 281 (1995).
In reaching the decision not to change the existing order, in which
each parent fully contributes to the life and development of Miles, the
court noted that “if ever there was a joint custody case, I think this is a
joint custody case . . . [and so] the Court is not going to upset that
apple cart[.]” During the hearing, when Mother’s counsel asked if she
were asking for child support, Mother responded that it was based
upon her request that Miles be with her on a full time basis: “Since I
would like for him to be with me full time, I believe [Father] needs to

help me take care of him.” The request for sole custody was denied;
accordingly, the request for child support was also denied.
The court found that because Mother and Father were each voluntarily contributing everything possible to help Miles as he grows, and
all evidence indicated that Miles continued to improve as he grew
older, it was in the best interests of Miles to maintain the parents’
existing support system. Unlike many child support cases, in which
one parent is attempting to bargain or waive away appropriate child
support, see, e.g., Petitto v. Petitto, 147 Md. App. 280, 303 (2002),
Mother and Father each have Miles’s interests as their top priority. A
decision regarding modification of child support “is left to the sound
discretion of the trial court and will not be disturbed unless that discretion was arbitrarily used or the judgment was clearly wrong.”
Moore, 106 Md. App. at 281 The record reveals that the circuit court
neither erred nor abused its discretion,
II. The circuit court did not abuse its discretion in denying sole
physical custody to Mother.
Mother argues that “the trial court abused its discretion in denying
[Mother’s] motion to modify physical custody because (a) it based its
decision on clearly erroneous factual findings and (b) the evidence did
not support a finding that the agreement for shared custody, dated
April 22, 2009, should remain in effect.”
Mother’s position on appeal is somewhat confusing, given that the
record shows that during the hearing her testimony was that “… the
schedule is fine as it is. As long as [Father] can stick with it, it’s fine.”
Mother’s brief explains that the circuit court erroneously concluded
that the parents’ schedule had been “working fine” since December
2011, despite the fact that Father again returned to England for a
month, and despite the fact that Mother had been serving as Miles’s
primary custodian since 2009. The record reveals that Father returned
to England for a month after his mother passed away, and that Mother
was the sole custodian while Father was detained in England attempting to obtain his work visa. The court, recognizing that those issues
had been legitimate problems, concluded that Father’s job situation
had since stabilized and his work schedule was more flexible and those
issues had been resolved.
In determining whether to modify the child custody arrangement,
the court carefully reviewed the evidence in light of factors set forth in
Taylor 306 Md. at 307-11. After reviewing its findings, the court determined that it would be in the best interest of Miles, an eight-year old
boy, to remain in a joint custody arrangement and spend time with
both his mother and his father.
Finding no abuse of discretion, we affirm the circuit court’s denial
of Mother’s motion to modify physical custody.”
Slip op. at various pages, citations and footnotes omitted.

Michael Dwayne Shindle v.
Morgan Michelle Landers*
CUSTODY: MODIFICATION: RELOCATION OF PARENT
CSA No. 0966, September Term, 2012, Unreported. Opinion by
Kenney, J., retired, specially assigned. Filed March 19, 2013. RecordFax
#13-0319-03, 12 pages. Appeal from Montgomery County Circuit
Court. Affirmed.
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The trial court properly considered both parents’ schedules, their
respective financial resources and the best interest of the child before
denying the father’s motion to modify custody after his ex-wife was discharged from the military, moved to a different state with her boyfriend
and enrolled in college as a full-time student.
“Michael Shindle (“the Father”) appeals the order denying his
motion to modify custody and for contempt, and granting in part
and denying in part the counter-complaint of Morgan Landers (“the
Mother”), to modify custody and child support.
He presents one question which we have rephrased as follows:
Did the circuit court abuse its discretion in denying the Father’s
motion to modify custody and for contempt?
BACKGROUND
The Father and the Mother were married on October 12, 2007
and resided in Maryland. At that time, both were in the military.
Their son Tristan was born September 2008. Shortly thereafter, the
Father and the Mother mutually and voluntarily separated with the
intention of ending the marriage.
Mother filed a Complaint for Limited Divorce. Father filed a
Counter-Complaint for Absolute Divorce. At an October 8, 2009
hearing on pendente lite custody and support, the court granted the
Mother physical custody of the child. The Father was awarded
“access” to the Child.
On December 23, 2009, a judgment of absolute divorce was
entered. “The parties … agreed to keep the regular access schedule,
pursuant to the pendente lite order.” with exceptions for special
occasions. The parties agreed that “primary residential” custody
would be with the Mother, and legal custody would be jointly
shared.
In summer 2010, the Mother was discharged from the military
and moved to New York. Father filed a Motion for Contempt and
Modification of Custody, Visitation and Child Support, and the
Mother filed a Counter-Complaint to Modify Custody, Access and
Support. Each accused the other of violating the custody agreement
and inappropriate care of the Child. On April 17-18, 2012, the parties came before the court for a hearing. The court conducted a “best
interest of the child” analysis:
“In short . . . the Court finds that both parties are fit and proper
persons to have custody. Considering that I have no evidence which
would indicate to me a need to change physical custody, … custody
will not be modified in this case. I will grant sole physical custody to
[the Mother]. I will grant joint legal custody to both parties, such as
it is at this time.”
DISCUSSION
The Father argues that in awarding physical custody to the
Mother, the circuit court abused its discretion by failing to consider
certain material changes in circumstances. Specifically, he now
is employed in a stable position with SAIC and earns nearly a
six-figure salary. He is the primary financial provider for himself and
his [new] wife and has entered into a long-term lease on a residence
which provides [the Child] his own private room and bathroom.
Also, [the Father’s] position with SAIC allows him unique availability to timely respond to issues which may arise that affect [the Child]
such as illness or injury.
In contrast, according to the Father, the Mother “has remained
unemployed for years,” has “limited” availability due to her class

schedule, has changed residences five times in the last three years,
and “must rely upon” her boyfriend “to make ends meet.”
Essentially, the Father contends that the court abused its discretion by failing to properly account for these factors.
The Mother replies that the court “did take into consideration
the parties’ incomes, financial abilities, financial liabilities and
respective residences,” while also noting that, in a custody determination, these factors “play[ ] absolutely no role – absent correlation
between the party’s financial condition and the resulting ability to
care for [the Child]. Such a correlation is obviously absent in this
matter.”
“[R]elocation…is a sufficient ‘change in circumstances’ to trigger a trial judge’s full evaluation of the future best interests of the
child, weighing in the balance the move and any other relevant circumstances.” Goldmeier v. Lepselter, 89 Md. App. 301, 308 (1991).
We have said:
Where modification of a custody award is the subject
under consideration, equity courts generally base their determinations upon the same factors as those upon which an original
award was made, that is, the best interest of the child. … The
court should examine the totality of the situation in the alternative environments and avoid focusing on any single factor such
as the financial situation, or the length of separation.
Montgomery County Dep’t of Social Services v. Sanders, 38 Md.
App. 406, 419-21 (1977) (internal citations omitted).
And the Court of Appeals has said:
The standard of review in custody cases is whether the
trial court abused its discretion in making its custody determination. Petrini v. Petrini, 336 Md. 453, 470 (1994). “[A]n abuse
of discretion should only be found in the extraordinary, exceptional, or most egregious case.” Wilson v. John Crane, Inc., 385
Md. 185, 199 (2005).
We are not persuaded that the court abused its discretion here.
The findings and conclusions at the motions hearing clearly reflect
that the court considered the Mother and the Father’s schedules and
their respective financial resources. While the Father may not agree
with the court’s analysis of these factors, there was not, in our view,
an abuse of discretion by the court.
The Father also avers that the court abused its discretion by
excluding from evidence a video allegedly containing statements by
the Child regarding abuse by the Boyfriend. [Mother denied that the
Child had made these statements.] The Mother responds that the
court “properly excluded the admission of the video recording”
because the court permitted the Father “to testify as to what the
[C]hild said[.]”
Here, there was apparent acquiescence by the Father’s counsel to
the exclusion of the video. See Ebb v. State, 341 Md. 578, 589
(1996). But, assuming, without deciding, that the court should have
admitted the video, we are, nevertheless, not persuaded that not
admitting it was, in any way, prejudicial. See Hance v. State Roads
Comm., 221 Md. 164, 176 (1959).
Because, “as a matter of credibility of the testimony by [the
Father],” the court was “willing to find that” the Child made statements regarding alleged abuse by the Boyfriend, the exclusion of the
video was, in our view, harmless.”
Slip op. at various pages, citations and footnotes omitted.
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