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Judges balk
at curbs on
probation
penalties

LEGAL
BATTLE
AHEAD

New vaccination
rules top ‘to-do’
list for employers

By Peter Vieth

By Pat Murphy and Jason Boleman

With deadlines looming and in spite of legal challenges sprouting like weeds, large employers are busy implementing plans to
comply with the new federal regulations that address the polarizing issue of compelling workers to get vaccinated for COVID-19.
On Nov. 4, the U.S. Department of Labor’s Occupational Safety
and Health Administration announced new regulations for implementing and enforcing mandatory COVID vaccination policies for
employers with 100 or more employees.
n See COMPLIANCE on PAGE 23

2021’s ‘Unsung Legal Heroes’ announced

Virginia Lawyers Weekly is pleased
to present the Class of 2021 “Unsung
Legal Heroes.” Now in its fifth year, this
program recognizes the Old Dominion’s
most talented and dedicated legal support professionals.

The “Unsung Legal Heroes” awards
honor law firm employees who have consistently gone above and beyond the call
of duty, often behind the scenes.
The honorees in this year’s class include accounting and finance professionals, law firm administration, human
resources, IT/operations, paralegals,
legal assistants, legal secretaries, law
clerks and receptionists.
One reader wrote to express thanks
and appreciation to the hundreds of
court clerks, deputy clerks, legal assistants, paralegals and judges’ chambers
staff in Virginia’s circuit and district
courts who continued to work on site every day of the pandemic to keep the trial courts open. We at Virginia Lawyers

Weekly agree that these professionals
epitomize unsung heroes.
As attorneys will tell you, they are only
as good as the team that supports them.
Some of these professionals cast the first
impression as the first face clients see
upon entering a firm. Others work their
magic behind the scenes. All are vital to a
law firm’s success through their commitment to customer service. Their hard work
and team spirit has not gone unnoticed.
A special section featuring profiles of
the honorees will be published in December.
Please join us in congratulating these
top-notch legal professionals from across
the commonwealth. A full list of honorees by category appears on page 15.

Page 10 | Private plaintiff has no right to
injunctive relief under RICO

Page 12 | Plaintiff seeks payment for
providing top-secret personnel

IN THIS ISSUE
Page 10 | Federal employees can’t sue
for disparate impact under ADEA

The text, structure and legal landscape in which the Age Discrimination in Employment Act, or ADEA, was
passed do not support a finding that
the statute’s federal-sector provision
encompasses disparate-impact liability.

In an issue of first impression that has
divided other circuits, the court held that
the Racketeer Influenced and Corrupt
Organizations, or RICO, Act does not give
private plaintiffs a right to sue for injunctive relief.

Although a contractor used personnel
with top-secret clearances provided by the
plaintiff to provide services to the government, and there was an expectation of compensation, because the amount of compensation was disputed a jury will decide if the
contractor is liable for unjust enrichment.

A Virginia judge says a new law that
limits prison time for technical probation
violations invades judicial territory under the Virginia constitution.
Lawyers say at least two Northern Virginia judges are pushing back against
reforms that were hailed by advocates as
a fix for a system under which years of
come-back prison time could be imposed
for inconsequential infractions. One judge
expressly raises separation of powers concerns in a 12-page opinion and order that
declares Va. Code § 19.2-306.1, the probation reform statute, unconstitutional.
The Loudoun County judge refused to
apply the statute retroactively where the
probationer’s sentencing order was entered before the law’s effective date.
The July 22 opinion from Judge James
P. Fisher is Commonwealth v. Coppage
(VLW 021-8-095).
On top of judicial criticism of the probation reform bill, there are concerns
about details of probation enforcement
law that have some judges and practitioners calling for clarification. The sponsor of the probation reform measure at
the General Assembly says he will work
with anyone who thinks the statute could
be improved.

Intent to curb disparities

House Bill 2038 was designed to address disparities and reports of harsh penalties for some probationers who failed to
comply with all the terms of their sentencing order, according to its sponsor.
It was hailed by a coalition of advocacy groups as a means to curb “endless
extensions to probation terms that kept
people unjustly trapped in the criminal
justice system.”
The law now generally bars any active
incarceration for a first technical violation
of probation terms. The penalty for a second such violation is capped at 14 days.
Del. Don Scott shepherded his bill
through the legislative process with support from criminal defense lawyers. He
said the measure was based on the idea
that probationers who do not commit
new crimes probably should not be going
back to prison.
“I’ve seen people get years for technical
violations,” said Harrisonburg attorney
H. Eugene Oliver at a February Senate
committee meeting. Oliver is president of
the Virginia Association of Criminal Defense Lawyers.
n See PENALTIES on PAGE 15
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The McCammon Group
is pleased to welcome our newest Neutrals

Hon. Randall D. Smith (Ret.)
Retired Chief Judge, 1st Judicial Circuit
Court of Virginia, City of Chesapeake

Hon. Beverly W. Snukals (Ret.)
Retired Judge, 13th Judicial Circuit
Court of Virginia, Richmond

Hon. Bruce D. White (Ret.)
Retired Chief Judge, 19th Judicial Circuit
Court of Virginia, Fairfax County

Hon. James S. Yoffy (Ret.)
Retired Chief Judge, 14th Judicial Circuit
Court of Virginia, Henrico County

For a complete list of our services and Neutrals throughout VA, DC, and MD, call
888.343.0922 or visit www.McCammonGroup.com
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Courthouse ‘comfort’ dogs aid witnesses
(AP) A chance encounter between a big,
friendly dog and a mentally withdrawn
teen who had been sexually assaulted
was the light bulb moment for Powhatan
County Deputy Commonwealth’s Attorney Rob Cerullo, who discovered canines
can have a discernible calming effect on
traumatized victims of crime.
In November 2020, Cerullo brought his
new dog Olive — a then 12-month-old,
100-pound Bullmastiff — into the office
to meet his co-workers. By coincidence,
a 13-year-old rape victim arrived that
morning to meet with another prosecutor
who was assigned to the girl’s case.
“She was very, very withdrawn,” Cerullo said. “She was not in the right mental space to meet with the prosecutor and
be subjected to questions.”
Then something remarkable happened.
Olive, who was roaming the office, walked
up to the girl, sat down in front of her and
put her paw on the girl’s leg. Over the
next 30 minutes, the girl “was just having
fun, petting Olive and loving on her,” said
Cerullo, who didn’t learn of the connection
until later.
“It was a complete change in the girl,
and she was much more open to talk to
(the prosecutor),” Cerullo said. The girl
was so taken with Olive that she asked
if the dog could be in the office when she
returned the following week for another
meeting.
It was at that moment that Cerullo’s
colleague, Assistant Commonwealth’s
Attorney Gretchen Brown, suggested
that Olive undergo training to become a
certified courthouse therapy dog. Cerullo
made the commitment and on Oct. 28,
after nearly a year of training with Reach
K-9 in Powhatan, Olive was “sworn in”
by Circuit Judge Paul Cella as a certified
therapy dog.
Olive is now one of at least four dogs
being trained or already on the job in
courthouses in the Richmond region.
Their use in a criminal proceeding is authorized under Virginia law.
Since the concept was first put into
practice in Seattle in 2004, a growing
number of courts across the country are
allowing professionally trained dogs to
provide quiet companionship to frightened or intimidated victims and witnesses
of crimes without causing any disruption
to a legal setting — a practice that has
been shown to ease their experiences in
the criminal justice system.

Left: Olive, a Bullmastiff dog, is sworn in as a courthouse therapy dog with Rob Cerullo, Powhatan County’s deputy commonwealth’s attorney by Judge
Paul Cella at Powhatan County Courthouse, in Powhatan, Virginia, Oct. 28, 2021. Olive will be used to comfort crime victims, witnesses and their
families in criminal cases. (Daniel Sangjib Min/Richmond Times-Dispatch) • Right: Olive, a Bullmastiff dog, waits for being sworn in as a courthouse
therapy dog at Powhatan County Courthouse in Powhatan, Virginia, on Oct. 28, 2021. Olive will be used to comfort crime victims, witnesses and their
families in criminal cases. (Daniel Sangjib Min/Richmond Times-Dispatch)

sary for cases to move forward.
The dogs are placed with handlers who
are professionals in the legal field — usually prosecutors, investigators or victim
advocates. The canines are “working dogs”
that are chosen for their calm demeanors
and ability to work in high-stress environments, the Courthouse Dog Foundation
said on its website. When the dog’s work
is done, it goes home with its handler and
is “off duty,” and enjoys life as a pet.
In Henrico County, a 7-month-old Aussiedoodle named Bailey, who was donated
to the county’s Victim Witness Assistance
Program, has passed her first “puppy”
class and now is undergoing the next
phase of dog therapy training that will
span many months. Bailey also is a student of Reach K-9.
The dog has been matched with Kristen
Camp, a victim witness advocate, who has
a passion for dogs and wanted to acquire
a canine that could be trained for court
purposes after researching the concept for years.
She hopes to have Bailey
certified by next spring or
summer.
“The goal is to have
Bailey as a certified dog
to provide comfort and
support to victims of violent crime as they go
through the court process,
both in court preparation
and during testimony in
court,” said Shelly Shuman-Johnson, director of
Henrico’s Victim Witness
Assistance Program.
Mitz, a 3-year-old Black
A card for Olive, a Bullmastiff dog, is placed at Powhatan Coun- Lab assigned to Judge M.
ty Courthouse in Powhatan, Virginia, on Oct. 28, 2021. Olive is Duncan Minton Jr. of Chesnow one of at least four dogs being trained or already on the job terfield County Juvenile
in courthouses in the Richmond region. Their use in a criminal and Domestic Relations
proceeding is authorized under Virginia law. (Daniel Sangjib Min/ Court, has completed his
training as a courthouse
Richmond Times-Dispatch)
facility dog and been on
As of Oct. 29, there were at least 272 the job since July. Mitz was trained by St.
“courthouse facility dogs” working in 41 Francis Service Dogs, a nonprofit organistates, including in seven localities in Vir- zation in Roanoke that trains service and
ginia, according to the Courthouse Dogs facility dogs.
Foundation in Bellevue, Wash. Because of
Mitz lives with the judge, who is his
differing training standards, the founda- primary handler. The judge even trained
tion does not recognize “therapy” dogs used with the dog to learn what Mitz knows
in legal or court settings, so those types of and how to handle him.
canines are not included in its count.
Minton said he looked into acquiring a
The canines can be commanded to lie trained facility dog after hearing about
quietly in the witness box of a courtroom, their benefits while attending judicial and
offering a supportive presence that helps commonwealth’s attorney conferences in
victims and witnesses compose them- recent years. Minton is a former Chesterselves as they testify in a criminal case. field prosecutor.
They also are used behind the scenes to
Mitz’s role goes beyond comforting viccomfort victims and witnesses before tims and witnesses. He also helps reduce
court hearings and trials as prosecutors the stress levels of courthouse staff who
and judges try to elicit information neces-

can vicariously experience the trauma
of those impacted by crime, Minton said.
“He’s very popular.”
“As a facility dog, one of Mitz’s jobs is to
allow himself to be petted, because that’s
one way that he helps comfort both wit-

nesses and victims,” the judge said. “He’s
here for the staff, too, and that’s what
makes him a little bit different.”
“I have all sorts of people who come to visit
or ask to visit him just when they’re having
n See DOGS on PAGE 15

Congratulations To

Roger T. Creager
Upon Receiving The
Virginia Trial Lawyers Association’s
Lifetime Achievement Award
Roger received VTLA’s
Lifetime Achievement Award
in September 2021.
He received VTLA’s
Courageous Advocate Award
in May 2001.
He is the first person ever
to receive both prestigious
awards.

The Gee Law Firm
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Virginia Supreme Court selects
redistricting special masters
The Supreme Court of Virginia selected
two experts to aid the court in drawing
new legislative districts to account for
2020 U.S. Census data.
The court unanimously appointed Sean
P. Trende and Bernard N. Grofman to
serve as special masters, according to a
Nov. 19 order from the court.
Trende is the senior elections analyst at
RealClearPolitics. According to his bio at
RealClearPolitics, Trende practiced law
for eight years at Kirkland & Ellis and
Hunton & Williams before moving into
full-time political analysis. He earned
his law degree and master’s degree from
Duke University and holds a bachelor’s
degree from Yale University. Trende was
nominated by Republican legislators.
Grofman is a professor of political science and economics at the University of
California, Irvine, where he has taught
on a full-time basis since 1980. Grofman
earned his undergraduate degree and
doctorate from the University of Chicago
and has published multiple works on political science. Nominated by Democratic legislators, Grofman has twice before
served as a special master to redraw congressional districts in Virginia.
Despite being nominated by legislators,
the order from the court stressed the neutrality of the pair.
“Though each was nominated by legislative leaders of a particular political party, the nominees — upon being appointed
by this Court as Special Masters — shall
serve as officers of the Court in a quasi-judicial capacity,” the order states.
The order directs Trende and Grofman
to “confer amongst themselves” to propose maps for the Virginia House of Delegates, the Senate of Virginia and Vir-
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VSB Disciplinary Action
Effective Nov. 17, 2021, the Virginia State Bar Disciplinary Board revoked
the law license of Glen Nelson Mackey Jr. of Roanoke based on his affidavit
consenting to the revocation. By tendering his consent to revocation at a time
when a disciplinary complaint, investigation or proceeding is pending, he
acknowledges that the material facts upon which the disciplinary complaint,
investigation or proceeding are predicated are true, according to the VSB.
Ordered and effective Nov. 19, 2021, the Virginia State Bar Disciplinary
Board suspended the law license of Brian Wesley Barger Jr. of Richmond for
eight months for violating Part Six, Section IV, Paragraph 13-29 of the Rules
of the Supreme Court of Virginia by failing to comply with the terms of a 90day suspension issued to him on May 14, 2021.
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ginias representatives to the U.S. House
of Representatives. The court order also
bars the pair from consulting political
parties, partisan organizations, outside
experts or any other entity apart from the
court, personal support staff and others
involved with the redistricting process.
In drawing the maps, Trende and
Grofman will review comments submitted to the court’s public comment email
address: redistricting@vacourts.gov.
The order gives the special masters
30 days to present the proposed maps to
the court, which gives the pair a Dec. 19
deadline.
The Supreme Court of Virginia took
up the task of drawing the new maps
after a bipartisan redistricting commission failed to sign off on any maps by the
deadline due to gridlock that broke down
party lines. The commission was created
after Virginia voters approved a referendum in 2020 that sought to end partisan

gerrymandering by creating the bipartisan commission.
Because of the delay in generating new
maps, the Nov. 2 election saw General Assembly candidates run on maps based on
the 2010 census. A lawsuit is currently
pending in the U.S. Court of Appeals for the
4th Circuit which seeks to rule the elections
as invalid. If the court renders a verdict in
favor of the suit, members of the House of
Delegates could have to run again in 2022.

Jury signals disagreement in
‘Unite the Right’ civil trial
CHARLOTTESVILLE (AP) Jurors on
Nov. 22 indicated they may be having
trouble reaching a unanimous verdict on
several allegations in the trial of white
nationalists accused of conspiring to commit racially motivated violence at the
deadly “Unite the Right” rally in Charlottesville in 2017.
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The jury in U.S. District Court is being
asked to decide whether white supremacists, neo-Nazis and white nationalist organizations are responsible for violence
during two days of demonstrations. In
addition to deciding whether the defendants are liable on six claims, jurors will
also decide if the defendants are liable
for compensatory and punitive damages
for nine people who filed a federal lawsuit after they suffered physical or psychological injuries.
During the second day of deliberations
Nov. 22, the jury asked Judge Norman
Moon: “If we cannot come to a unanimous
decision on the first three claims, do we
still decide on Claims 4, 5 and 6?”
Moon told lawyers for the plaintiffs
and the defendants that he would tell the
jury to continue to try to come to a unanimous verdict. He also alluded to the Allen charge, a formal instruction given by
judges to deadlocked juries to encourage
jurors to continue deliberating until they
reach a verdict. The instruction is often
colloquially referred to as a “dynamite”
charge. Moon said he thought it was too
early to give the instruction to the jury.
Hundreds of white nationalists descended on Charlottesville on Aug. 1112, 2017, ostensibly to protest the city’s
plans to remove a statue of Confederate
Gen. Robert E. Lee.
During a march on the University
of Virginia grounds, white nationalists
surrounded counterprotesters, shouted
“Jews will not replace us!” and threw
burning tiki torches at them. The next
day, an avowed admirer of Adolf Hitler
intentionally drove his car into a crowd,
killing one woman and injuring 19.
James Alex Fields Jr. of Maumee, Ohio,
is serving life in prison for murder and
hate crimes for the car attack. He is also
named as a defendant in the lawsuit.
Lawyers for the plaintiffs are relying
in part on a 150-year-old law passed after
the Civil War to shield freed slaves from
violence and protect their civil rights.
Commonly known as the Ku Klux Klan
Act, the law contains a rarely used provision that allows private citizens to sue
other citizens for civil rights violations.
During closing arguments, lawyers for
the plaintiffs told jurors that the defendants “planned, executed and then celebrated” racially motivated violence that
killed one counterprotester and injured
dozens over the course of the two days.
The defendants used their closing arguments to distance themselves from
Fields. Several defendants testified
that they resorted to violence only after
they or their associates were attacked.
They’ve blamed the violence on anti-fascist protesters known as antifa as well as
one another.
The lawsuit is being funded by Integrity First for America, a nonprofit civil
rights organization.

Man convicted in Virginia rally
death in 2017 loses appeal
(AP) The Ohio man sent to prison for
driving his car into a crowd of counterprotesters during a white nationalist rally in Virginia four years ago has lost his
bid to appeal his conviction, the Court of
Appeals of Virginia ruled Nov. 16.
James Alex Fields Jr. was convicted of
first-degree murder in the death of Heather Heyer, an anti-racism activist, and for
several charges stemming from injuries to
others in the attack during a “Unite the
Right” rally in Charlottesville. Fields was
sentenced to life plus 419 years.
Fields appealed the conviction on several grounds, including that the circuit
court erred in denying his motion for a
change of venue. He also said the circuit
court erred in admitting into evidence a
meme Fields sent to a friend and another
in the form of an Instagram post. He also
challenged the court over admitting into
evidence a photograph of Adolf Hitler
that Fields texted to his mother.
Also, Fields argued that the court erred
in admitting into evidence transcripts of
a telephone conversation between him
and his mother.
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Nonprofit renews commitment
to diversify the legal profession
By Jason Boleman

Lawyers of color represent only
14.6% of the profession, according to
the American Bar Association 2021
Profile of the Legal Profession. While
an increase from years past, the ABA
noted that “the legal profession has
been very slow to diversify by race
and ethnicity.”
With that in mind, Richmond-based
nonprofit organization Leadership
Council on Legal Diversity, or LCLD,
is working to “create a truly diverse
U.S. legal profession” through action
programs meant to attract, inspire
and nurture talent within member
organizations and in the legal community as a whole.
Richmond attorney and LCLD
President Robert Grey said he is excited for the future of the organization and the legal profession.
“I would say that what we’re doing
has never been done before,” he noted.
“And what we’re doing is with the
support of not only the leaders of the
profession, but those who are committed and have a commitment to building a more diverse profession. And for
that we are grateful.”
In October, the LCLD held a virtual
annual meeting, where 1,400 members of the LCLD community met to

At the end of the 20-page decision, Judge
Robert J. Humphreys of the Court of Appeals of Virginia wrote in the opinion that
the Circuit Court “did not err by denying
the motion to change venue or by admitting the memes, images of Adolf Hitler and
the recorded jail calls into evidence.”
The “Unite the Right” rally on Aug. 12,
2017, drew hundreds of white nationalists to Charlottesville to protest the
planned removal of a statue of Confederate Gen. Robert E. Lee.
Fields, an avowed white supremacist,
admitted deliberately driving his car into
counterprotesters who showed up to demonstrate against the white nationalists.
The 2017 violence is the focus of a
civil lawsuit now being tried in Charlottesville that seeks monetary damages
against two dozen white nationalists and
organizations, as well as a judgment that
the defendants violated the constitutional rights of the plaintiffs. Through the
trial, defendants have tried to deflect responsibility for the violence, turning the
blame on each other, police, and anti-fascist activists.

discuss future programs and diversity, equity and inclusion efforts.
Among the meeting’s hot topics
was the “Leaders at the Front” campaign, a “groundbreaking” initiative
designed to advance diversity in the
profession by having leaders make
public pledges and commitments to
diversity, equity and inclusion efforts
and then acting on the pledge’s goals.
The LCLD board of directors recently announced that all 350 members will be required to post public
pledges with measurable actions to
advance diverse talent.
“When you join LCLD, we not only
ask that you pay your dues, but we
ask that you give us a pledge, and
that pledge will be posted on the website,” Grey said.
Grey noted that the board came
to this decision after a panel discussion examined the importance of the
pledges.
“They talked about the areas of impact, where the pledges could make
the most difference in giving us the
best outcomes for women and minority lawyers,” Grey said. “That was
a big lift for us, in terms of giving the
audience really substantive ideas
about what to do, why to do it and
who to do it with.”

The Leaders at the Front website
includes the pledges of leaders who
have already fulfilled the requirement, with action items from committing to meet annually with a firm’s
minority leaders and advance DE&I
within firms, to seeking feedback on
how to improve diversity efforts.
As of Nov. 1, more than 140 LCLD
members had published their pledges.
Public pledges continue a shift for
the LCLD, which began by focusing
on programs designed around “elevating the career path and trajectory
of minority and women lawyers to be
leaders in the law.” Later, the LCLD
looked to help organizations establish
practices, policies and procedures to
make them the best place for attorneys to work and succeed.
Finally, Grey said it was important
for the LCLD to put into writing its
action plans.
“We did need to do a better job of
organizational development, as we
had done with talent development,”
Grey said. “And to that, in order for
us to be clear that we are leading in
this effort, let us be transparent and
accountable with our efforts.”

Your DC Medical Malpractice
& Catastrophic Injury
Connection

Small Firm, Big Results.

Ex-Virginia doctor sent to prison
for illegal prescriptions
ROANOKE (AP) A former Virginia
doctor has been sentenced to three years
in prison for writing prescriptions that
mixed powerful painkillers into narcotic
cocktails that killed at least four of her
patients, officials said,
Verna M. Lewis, 70, pleaded guilty last
year to dispensing controlled substances
— oxycodone, morphine and hyrdomorphone — without a legitimate medical
purpose, The Roanoke Times reported.
As part of her sentence, Lewis was fined
$10,000 and agreed never to practice
medicine again.
Court records said Lewis grossed about
$523,000 from illegal prescriptions over
a two-year period that ended in March
2019. The doctor, who surrendered her
medical license and retired shortly after
drug agents raided her practice later that
year, has since paid a $500,000 forfeiture
to the federal government.
– Compiled by staff and wire reports

PERRY CHARNOFF PLLC

Accepting VA, DC, and MD referrals.

1010 N. Glebe Road, Suite 310 | Arlington, VA 22201 T:
703-291-6650 | www.PerryCharnoff.com
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Wrongful Death

Jury returns defense verdicts in
$10M medical malpractice matter
Defense verdict
Type of action: Medical malpractice; wrongful death
Injuries alleged: Death
Court: Petersburg Circuit Court
Tried before: Judge
Name of judge or mediator: Judge Dennis M. Martin
Date resolved: 10/6/2021
Demand: $10,000,000
Verdict or settlement: Verdict
Amount: Defense verdict
Attorneys for defendant (and city): Jodi Simopoulos,
Richmond; Byron Mitchell, Alexandria
SIMOPOULOS
Description of case: Plaintiff sued defendant overnight hospitalist, or nocturnist, as well as the daytime hospitalist and the on-call
nephrologist. Plaintiff alleged all of these providers failed to timely
institute dialysis for metformin induced lactic acidosis. Defendant
nocturnist was providing overnight coverage for her colleague, who
had admitted the patient with acute renal failure, severe hyperkalemia, dehydration, UTI and metabolic acidosis. The admitting
hospitalist had already consulted the nephrologist. He had not seen
the patient by the end of the day. When the patient’s blood pressure dropped and her pH returned as critically low, the nocturnist
transferred the patient to the ICU and instituted numerous treatments including vasopressors, kayexalate, sodium bicarbonate and
sepsis protocols. She reached out to the consulting nephrologist to
MITCHELL
update him on the patient’s condition and lab results. He declined
to come see the patient or dialyze her, instead ordering more sodium
bicarbonate. The next morning, the nephrologist evaluated the patient and again ordered more sodium bicarbonate. He later ordered continuous renal replacement therapy, but the patient coded on the way back from having a dialysis catheter placed. The
nephrologist contended he had not received the calls from the admitting hospitalist or
the nocturnist. The parties offered evidence of his telephone records and nursing communication notes to establish that he had, in fact, been consulted. The jury returned a
defense verdict in favor of the nocturnist and hospitalist. The jury returned a verdict
of $10,000,000 against the nephrologist.
[021-T-140]

Medical Malpractice

Jury sides with surgeon in hernia
repair medical malpractice case
Defense verdict
Type of action: Medical malpractice
Injuries alleged: Total colectomy and ileostomy
Name of case: Halbig v. Reichenbach
Court: Newport News Circuit Court
Case no.: CL19-1042
Tried before: Jury
Name of judge or mediator: Judge Christopher R. Papile
Special damages: Medical expenses of $1,118,951.48
Demand: $1,925,000
Offer: $250,000
Verdict or settlement: Verdict
MCCAULEY
Amount: Defense verdict
Attorneys for defendant (and city): Kathleen M. McCauley
and Taylor D. Brewer, Richmond
Description of case: The 62-year-old plaintiff underwent hernia repair surgery performed by the defendant general surgeon.
Plaintiff’s medical history was significant for heart disease, dyslipidemia, hypertension, two prior hernia repairs, a left colectomy,
aortobifemoral bypass graft, CABG and a 51-year smoking history.
The hernia repair involved extensive lysis of adhesions but was
otherwise unremarkable. The following day, the defendant returned the plaintiff to the operating room for concerns of a leak.
Defendant identified two side-by-side enterotomies (holes) in a
centimeter-long segment of small bowel, which he repaired. DeBREWER
fendant also identified an area of small intestine – remote from
the area of the hernia repair – that looked like it was not receiving
adequate blood supply. In an abundance of caution, he removed that portion of small
intestine. The pathology report from the repair surgery indicated the margins of the

dusky portion showed “ischemic change.”
The patient’s post-operative course was long and complex. He remained in the hospital for 15 days and experienced numerous issues, including sepsis and abdominal
pain. Over the next several months, plaintiff was in and out of several hospitals and
rehabilitation facilities with ongoing problems, primarily involving chronic diarrhea
and weight loss. He was diagnosed with, among other things, CMV colitis, cryptosporidium and inflammatory bowel disease. Eight months following the initial hernia
surgery, the plaintiff underwent emergency surgery. His colon was inflamed and contained several small perforations. It was removed in its entirety and an ileostomy was
created. Plaintiff remained intubated in the ICU for several days and now requires a
permanent colostomy bag.
Plaintiff claimed the defendant was negligent by failing to identify the enterotomies
during the initial hernia surgery and by failing to take the plaintiff back for exploration and possible removal of alleged ischemic portions of the bowel in the months
leading up to the bowel perforation. Defendant’s expert surgeon testified that bowel
injuries are known complications of hernia surgery and that the defendant properly
inspected the bowel for injuries prior to closing. There was no indication to return
the patient to the OR in the ensuing months. Defendant’s gastroenterology expert
testified that the cause of plaintiff’s chronic issues was inflammatory bowel disease,
specifically, Crohn’s disease, from which he had suffered for decades undiagnosed. The
defendant called experts in vascular surgery and infectious disease as well.
After deliberating for less than two hours, the jury returned a verdict in favor of the
defendant surgeon. Plaintiff moved to set aside the verdict and for a new trial, which
motion was denied.
[021-T-146]

Workers’ Compensation

Claimant injured at work after
stack of metal paneling fell
$250,000 settlement
Type of action: Workers’ compensation
Injuries alleged: Broken right leg, left knee and back
Name of case: Kelei v. Metalsa Automotive
Court: Virginia Workers’ Compensation Commission
Tried before: Mediation
Name of judge or mediator: William Dudley
Date resolved: 10/5/2021
Special damages: Future medical treatment and future lost wage
benefits
Verdict or settlement: Settlement
Amount: $250,000
O’HERRON
Attorney for plaintiff (and city): Matthew O’Herron, Roanoke
Description of case: The claimant was injured when a stack of
metal paneling fell over. He underwent several surgeries for right tibia/fibula fractures and the knee injury over one and a half years. Temporary total disability benefits
had been paid. The claimant had been released to light duty.
[021-T-147]

Personal Injury

Man’s right middle finger was injured
as result of collision at gas station
$80,000 settlement
Type of action: Personal injury, motor vehicle collision
Injuries alleged: Bone contusions of right wrist and middle finger
Date resolved: 10/28/2021
Special damages: $14,092.98
Verdict or settlement: Settlement
Amount: $80,000
Attorney for plaintiff (and city): Emily E. Smith, Fredericksburg
Description of case: On Oct. 16, 2020, the defendant backed into
the plaintiff’s vehicle while getting gas at an Exxon on Highway
610 in Stafford. As a result of the collision, the plaintiff sustained
SMITH
injuries to his right wrist and right middle finger. After failing conservative treatment methods, i.e., activity modification and a cortisone injection, surgical intervention was performed in the form of a right middle finger
trigger release.
The total treatment and recovery period was five months. The specials amounted to
$14,092.98, which included a minor wage loss claim of $2,431.98.
[021-T-148]

The Verdicts & Settlements page is a forum for lawyers in Virginia to share
results of recent cases. It is intended as a tool to help in determining case values
for trial or settlement. Submissions are provided by one of the lawyers in the
case. Virginia Lawyers Weekly reserves the right to edit submissions for style,
language and length.
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Royalties, fees awarded to patent owner vacated
Pay obligations
erased by broad
release of claims

“If you were
to describe to
a client what
the agreement
is going to do,
you wouldn’t
use the kind of
terminology [the
parties] used in
this agreement.
You’d say it
clearly to them.
So put it in the
agreement that
way too.”

By Eric T. Berkman
BridgeTower Media Newswires
The 1st U.S. Circuit Court of Appeals
has held that a patent licensee’s unpaid
royalty and sublicensing fee obligations
were extinguished by a release the patent
holder gave in exchange for a cut of the
licensee’s settlement money from litigation with a sublicensee.
Defendant Esoterix Genetic Laboratories held a license to use and sell products
and processes covered by patents held by
the plaintiffs, General Hospital Corporation and Dana-Farber Cancer Institute
(referenced collectively by the court as
“the Hospitals”), and to sublicense those
rights to third parties.
In return, Esoterix had to pay the
Hospitals royalties and a portion of sublicensing fees it received. Esoterix was
required to make these payments twice
a year following “reporting periods” that
ended each June 30 and December 31.
On June 27, 2017, Esoterix settled a
lawsuit it brought against a sublicensee
and as part of the settlement agreed to
pay the Hospitals a portion of the settlement amount. The settlement contained
a boilerplate provision in which the Hospitals released Esoterix and its parent
company, LabCorp, from “any and all”
liabilities and obligations that arose between them before the effective date of
the settlement.
When Esoterix didn’t pay royalties
and sublicensing fee obligations that had
arisen in the reporting period before the
settlement took effect, the Hospitals sued
for breach of contract.
A U.S. District Court judge allowed the
lawsuit to proceed, finding that those obligations didn’t actually arise until they became due and payable, which was 45 days
after the reporting period ended, and thus
they weren’t covered by the release.
But the First Circuit vacated the subsequent $1.3 million judgment.
“[T]he terms of the License show that
Esoterix’s royalty and sublicensing fee
obligations arise upon its sales of processes and products and its receipt of
sublicensing income, respectively,” wrote
Judge Bruce M. Selya for the panel. “As
such, the unpaid obligations arose prior
to the effective date of the release and,
thus, were extinguished by it. In the absence of a duty to pay those amounts,
there could be no breach of the License,
and judgment should not have entered in
favor of the Hospitals on their breach of
contract claim.”
The 25-page decision is The General
Hospital Corporation, et al. v. Esoterix
Genetic Laboratories, LLC, et al.

Cautionary tale

Douglas J. Nash of Syracuse, New York,
who represented the plaintiffs, declined
comment, while defense counsel Christopher R. Howe of Charlestown could not
be reached for comment prior to deadline.
But Boston IP litigator Craig R. Smith
called the case a “cautionary tale” on the
impact of using broad releases to resolve
specific matters.
As Smith pointed out, many settlement
agreements include expansive, boilerplate release language intended to avoid
future disputes between the parties regarding their prior activities.
“These releases work well when the
agreement resolves all issues and obligations between the parties,” he said.
“Crafting a release is more complicated
when there are continuing obligations
by one or more parties. These more complex releases must be carefully drafted to
avoid the unintended consequence of releasing more than the parties intended.”
Kirk Teska of Waltham agreed.
“Be careful with boilerplate release
language,” he said. “Play out worst case
scenarios, clarify which obligations and

– IP attorney
Thomas P. McNulty
promises exactly are released, and use examples. If the release is between parties A
and B to settle one matter, make sure all
the obligations and promises between parties A and B are well understood to ensure
the release pertaining to just that one
matter does not impact any other obligations and promises between the parties.”
Teska also speculated that while this
case wouldn’t have much impact in the licensing world, it might serve as a “heads
up” in the settlement world.
“Maybe the settlement attorneys will
be bringing in the licensing attorneys a
little more often,” he said.
Meanwhile Thomas P. McNulty, an IP
attorney in Boston, suggested that this
case illustrates the pitfalls of attorneys
using overly “lawyerly” language.
“If there was, in fact, an agreement
between the parties that [the release]
wouldn’t involve past royalties, that
should have been there expressly and
clearly,” he said. “If you were to describe
to a client what the agreement is going to
do, you wouldn’t use the kind of terminology [the parties] used in this agreement.
You’d say it clearly to them. So put it in the
agreement that way too. Of course, this is
assuming that the parties didn’t actually
agree to the result that came out.”

When Esoterix submitted its royalty
report on Aug. 15, 2017, 45 days after the
end of the reporting period, it supplied
revenue and royalty information only for
the period between June 28 and June 30,
taking the position that it was released
from any obligations that arose before
the release took effect.
The Hospitals responded by filing a
breach-of-contract action in Superior
Court, which the defendants removed to
U.S. District Court.
The defendants moved to dismiss, arguing that its obligations to pay royalties
and fees from earlier in the reporting

period were extinguished by the release.
U.S. District Judge Indira Talwani denied
the defendants’ motion to dismiss and entered judgment in the agreed-upon sum
of $1.29 million plus interest.
An appeal followed.

Judgment vacated

The First Circuit found that the lower court erred in holding that the Hospitals’ claim for royalty payments didn’t
fall under the release because they didn’t
become due and payable until after the
release’s effective date.
“The district court’s focus on when the
Hospitals’ cause of action accrued is insupportable,” said Selya. “Massachusetts
law is pellucid that a broad release can
encompass all matters that come within
its terms. With respect to general releases covering ‘any and all claims . . . whatsoever of every name and nature,’ claims
can be released even if they were not in
the forefront of the parties’ thinking. This
is so even when a cause of action has yet
to accrue.”
Meanwhile, the First Circuit was unmoved by the Hospitals’ assertion that,
as indicated by the settlement discussions, the parties never intended for the
amounts in dispute to be covered by the
release, holding instead that its plain
language governed.
As Selya emphasized, examination of
such extrinsic evidence would be improper where the terms of the release were
neither vague nor ambiguous.
“The breadth of the release was by
choice of the contracting parties,” said
Selya, emphasizing that courts can’t
accomplish by “judicial fiat” what parties did not achieve contractually. “That
admonition has special force where, as
here, the parties are sophisticated entities that negotiated a release with the
benefit of counsel.”

Millions of dollars
in referral fees paid in

Broad release

The plaintiffs own patents related to
detection of an epidermal growth factor
receptor mutation that when present
suggests that certain cancer treatments
are likely to be effective.
In 2005, the Hospitals licensed the patents to a genetic testing company under
a master license agreement allowing it
to use and sell certain products and processes covered by the EGFR-detection
patents and to sublicense those rights to
third parties.
In exchange, the licensee was required
to pay an annual license fee, royalties
on its use and sales of the processes and
products and a share of fees and royalties
received from sublicensees.
Five years later, the licensee passed its
rights onto LabCorp. Those rights later
passed to Esoterix, which LabCorp created
to manage the assets. The license required
that Esoterix pay royalties and sublicensing fees and income twice a year following
six-month reporting periods ending June
30 and December 31, with amounts accruing during a period becoming due and payable 45 days after the end of that period.
In 2014, Esoterix sued a sublicensee for
breach of its sublicense. The sublicensee
challenged the validity of the patents. The
litigation settled in 2017 and, as part of the
settlement, Esoterix agreed to pay the Hospitals a portion of the settlement amount
paid by the sublicensee. In exchange, the
settlement agreement contained a broad
release excusing Esoterix and LabCorp
from “any and all” liabilities and debts of
any nature known to have arisen before
the release’s June 27, 2017 effective date.

Thousands of injury cases
referred to us by
Hundreds of attorneys
When our referral partners
send us personal injury
cases, they expect results
and we deliver.

(757) 333-3333
cooperhurley.com
*All fee sharing is in compliance
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■ 4th U.S. Circuit
Court of Appeals

Criminal

Civil Practice

Where the record showed a public defender failed to communicate to the defendant a plea offer of 20 years’ incarceration, there was no prejudice because
there was also support for findings that
the defendant was unwilling to accept a
substantial term of incarceration during
that same timeframe.

No prejudice from ineffective
assistance of counsel

Denial of motion should have
been raised on direct appeal
Where the defendants’ spoliation motion was denied by the district court, the
denial should have part of the direct appeal and did not present a valid ground
for vacating the judgment under Fed. R.
Civ. P. 60(b)(3).

Background

Defendants appeal the district court’s order denying their Fed. R. Civ. P. 60 motion.

Rule 60(b)(3)

Defendants first sought relief under
Rule 60(b)(3) based on plaintiff Alia
Salem Al-Sabah’s alleged misconduct
in destroying evidence and failing to
notify the district court of a potential
conflict of interest held by defendants’
counsel. The district court did not abuse
its discretion in denying relief under
Rule 60(b)(3).
Defendants are correct that a party’s
misconduct during discovery can constitute a basis for Rule 60(b)(3) relief
in certain circumstances. However, in
those cases, the opposing party withheld discovery in its possession despite
the movant properly requesting it. By
contrast, Al-Sabah admitted in her discovery responses that she did not possess much of the electronic evidence
that had previously been in her possession. Defendants then filed a spoliation
motion, which was rejected prior to trial
by the magistrate judge and the district
court. Thus, defendants are improperly
attempting to raise an issue that should
have been raised on direct appeal—the
denial of their spoliation motion—rather than presenting a valid ground for
vacating the judgment.
Turning to the conflict of interest
claim, the only fact surrounding this
claim of which Al-Sabah had knowledge was defendants’ counsel James
Sweeting III’s concurrent representation of them and IRM Plaza LLC. However, without more knowledge of the
facts, this would appear to be at most
a potential conflict of interest. Moreover, while Al-Sabah did not raise this
issue in the district court, she alerted
the Maryland state court— the forum
where she learned of the conflict. Thus,
Al-Sabah did not conceal any fact from
defendants.
Furthermore, defendant Jean Agbodjogbe himself admitted that he
was aware prior to trial of nearly all
the facts surrounding the conflict of
interest regarding Sweeting’s actions
moving his businesses into the North
Howard Street building. Therefore, the
district court did not abuse its discretion in denying defendants relief under
Rule 60(b)(3).

Rule 60(b)(6)

Defendants also sought relief under
Rule 60(b)(6) based on Sweeting’s alleged
conflict of interest and ineffective assistance. This court has not squarely addressed whether an attorney’s conflict of
interest or ineffectiveness may constitute
an extraordinary circumstance justifying
relief under Rule 60(b)(6). However, several courts have held that an attorney’s
gross negligence can constitute a basis for
Rule 60(b)(6) relief. The Third and Ninth
circuits have defined “gross negligence as
‘neglect so gross that it is inexcusable.’”
Moreover, these courts also require that
the client exercise diligence despite counsel’s lapses.
Assuming that gross negligence constitutes a basis to vacate the judgment,
defendants cannot meet this standard.
Regarding the conflict of interest, defendants knew enough facts prior to trial
to raise the issue at that time. Indeed,
Agbodjogbe admitted to having concerns
with Sweeting, but chose to put them
aside until after trial.

Background

Moreover, most of the acts that defendants complain of relate to Sweeting’s
trial tactics, which do not rise to the
level of gross negligence. The only fact
that would appear to come close to this
bar is Sweeting’s alleged failure to file
a notice of appeal as instructed. However, the court entered final judgment on
April 20, 2020, and Agbodjogbe did not
file a notice of appeal until September
15. Thus, even if Sweeting was grossly
negligent, defendants cannot establish
diligence necessary to succeed on their
Rule 60(b)(6) motion.
Affirmed.
Al-Sabah v. Agbodjogbe, Case No. 202375, Nov. 8, 2021. 4th Cir. (per curiam),
from DMD at Baltimore (Gallagher). Mohamed M. Bamba for Appellants. Michael
B. MacWilliams, Michael J. Wilson and
Elizabeth C. Rinehart for Appellee. VLW
021-2-312. 7 pp.

Criminal
Federal gun prosecution not
barred by Double Jeopardy
Where the defendant was previously charged in state court with capital
murder of a police officer after a traffic
stop, a later federal prosecution for possession of a firearm by a felon was not
barred by Double Jeopardy. An offense
committed under the laws of a state is
not the same offense as one committed
under federal law, even if both offenses
result from the same conduct and consist of the same elements.

Background

During an automobile stop in Richmond, Virginia, Travis Ball engaged in a
struggle with a Virginia law enforcement
officer, during which he pulled out a gun
and shot the officer, killing him. Virginia prosecutors charged him with capital
murder, and pursuant to a plea agreement, he was sentenced to life imprisonment with all but 36 years suspended.
Shortly after that state sentence was
imposed and following community outrage over the inadequacy of the sentence,
federal prosecutors charged Ball with
possession of a firearm by a felon. The
district court sentenced Ball to the statutory maximum of 10 years’ imprisonment
and required that it be served consecutive to the state sentence.
Ball contends on appeal that his federal indictment should have been dismissed
for various reasons. He also challenges
his federal sentence.

Double jeopardy

The Supreme Court has long held that
an offense committed under the laws of a
state is not the same offense as an offense
committed under the laws of the United
States, even if the two offenses result
from the same conduct and consist of the
same elements. Here, the Virginia murder statute under which he was convicted
punishes the “willful, deliberate, and premeditated killing of a law-enforcement
officer,” while the federal statute makes
it unlawful for a convicted felon, knowing
his status as such, to knowingly possess a
firearm that affected commerce.
Thus, the state murder violation requires proof of a killing, whereas the federal firearm violation does not. Conversely, the federal firearm violation requires
proof that the defendant was a felon,
while the state murder violation does not.

Therefore they are not the same offense.
Ball argues that the federal prosecution violates the collateral-estoppel principle “embodied in” the Double Jeopardy
Clause. However the elements of Ball’s §
922(g)(1) conviction were not “issue[s] of
ultimate fact” resolved in the state prosecution. Moreover, the state and federal
proceedings did not involve the same
parties. Finally, Ball points to no precedent (and this court has found none)
supporting the proposition that collateral
estoppel can be used to circumvent the
dual-sovereignty doctrine.

Delay

Ball also contends that because the
federal government delayed indicting
him for over two years after he possessed
the gun he used to kill the special agent,
the district court erred in failing to grant
his motion to dismiss the indictment under Federal Rule of Criminal Procedure
48(b). Ball’s argument, however, fails to
take account of the fact that Rule 48(b)
is “limited to post-arrest situations.” As
such, the rule does not regulate the time
between Ball’s firearm possession and the
government’s obtaining custody of Ball.
Ball contends that the district court
nevertheless should have exercised its
inherent powers to “dismiss [the] indictment for lack of prosecution.” There
is no basis to conclude that the district
court abused this discretion in the circumstances presented. Indeed, in the ordinary course, the time between when a
crime is committed and when a defendant
is indicted for that crime is regulated by
statutes of limitations, not discretionary
judicial power.

Vindictiveness

Because the federal prosecution is not
a retrial, but rather the federal government’s first and only action to redress a
perceived violation of federal criminal
law, it is entitled to the presumption of
legitimacy. While Ball points only to the
timing of the federal prosecution, which
was initiated after completion of his state
prosecution, and the community outcry
over what was perceived as an inadequate state sentence, neither fact nor
both facts combined satisfy his burden.
Indeed, both are consistent with a proper
exercise of prosecutorial discretion based
on the federal prosecutor’s conclusion
that the state prosecution inadequately
vindicated federal interests.

Sentencing

Ball contends that the district court
erred in calculating the guidelines
range for his gun-possession offense by
cross-referencing to U.S.S.G. § 2A1.1,
which imposes an offense level of 43 for
first-degree murder, i.e., premeditated
killing. He argues that the cross-reference
should instead have been to manslaughter because he killed Walter in the “heat
of passion” as he was resisting arrest. The
court concludes that the facts allowed the
court to make the finding that the killing
was premeditated.
Finally, Ball argues that the 10-year
sentence was longer than what he would
have received for an analogous state offense and therefore was substantively
unreasonable. Ball’s references to state
law are unavailing.
Affirmed.
United States v. Ball, Case No. 20-4340,
Nov. 18, 2021. 4th Cir. (Niemeyer), from
EDVA at Richmond (Hudson). Patricia A.
Rene for Appellant. Richard Daniel Cooke
for Appellee. VLW 021-2-314. 20 pp.

John Walters appeals from the district
court’s denial of his 28 U.S.C. § 2254 petition. This court granted a certificate of
appealability on one issue: counsel’s failure to timely relay a favorable plea offer
to Walters.

Analysis

To establish ineffective assistance of
counsel, a petitioner must prove: (1) his
counsel was deficient in his representation and (2) he was prejudiced as a result.
For the first factor, the petitioner must
show that “counsel’s representation fell
below an objective standard of reasonableness.” To show prejudice in this context, petitioners must demonstrate a reasonable probability that (1) “they would
have accepted the earlier plea offer had
they been afforded effective assistance
of counsel” and (2) “the plea would have
been entered without the prosecution
canceling it or the trial court refusing to
accept it, if they had the authority to exercise that discretion under state law.”
Here, the state court appropriately
determined that Walters failed to show
a reasonable probability he would have
accepted the March plea offer had public
defender Thomas L. Stanley timely communicated it to him. In fact, reviewing the
“contemporaneous evidence to substantiate [Walters’] expressed preferences” at
the time of the March plea offer reflects
he would not have accepted such an offer.
The record provides ample support for
the state court’s factual finding that Walters was unwilling to accept a substantial
term of incarceration during the relevant
timeframe. Letters sent by Walters signal that around the relevant timeframe,
Walters would have been unwilling to accept any term of incarceration even close
to the 20-year sentence provided in the
March plea offer.
The testimony of Stanley and another
assistant public defender, Joseph Whiteoak, during the evidentiary hearing, as
well as Walters’ reaction to the March
and July plea offers, bolster this conclusion. As Stanley testified, “[Walters]
didn’t think the punishment should exceed maybe three years tops in his mind.”
Whiteoak corroborated this, noting that
Walters believed that “whatever happened was worth about three years at
most.” And when Stanley conveyed the
March plea offer to Walters, Walters did
not request that Stanley attempt to reopen it. Finally, Walters exhibited similar
disinterest in accepting a plea deal when
he requested that Stanley secure a 30day extension for the July plea offer, but
then declined to act on that offer after the
extension was secured.
Walters fails to present clear and convincing evidence to the contrary. As for
his own post hoc testimony, he asserted
that he would have accepted the March
plea offer “if [he] had [had] effective counsel [so] that [he] would have been able to
review the matter.” But his “self serving
assertion that he would have accepted the plea is . . . the type of testimony
. . . subject to heavy skepticism.” As the
state court persuasively recognized, “[w]
hile [Walters] did send a plea offer to the
State in November showing his willingness to then engage in plea negotiations,
that was three months following the expiration of the State’s last plea offer, which
[he] rejected.”
Walters next attempts to undermine
the state court’s factual determination by
highlighting that the plea he ultimately
took resulted in a longer sentence (4365 years) than the one included in the
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March plea offer (20 years). But where a
petitioner points to the disparity between
the plea and the sentences he received
“to demonstrate a reasonable probability that he would have accepted a plea,
a petitioner’s testimony that he would
have done so must be credible.” And here,
the state court reasonably found Walters’
testimony not credible, concluding that
he could not establish a reasonable probability that he would have accepted the
March plea offer had he timely known of
it. Satisfied that Walters cannot demonstrate prejudice under Strickland based
on his inability to meet the first Frye
prong, the court declines to address the
second.
Affirmed.
Walters v. Martin, Case No. 19-7391,
Nov. 18, 2021. 4th Cir. (Agee), from NDWVA at Wheeling (Stamp). Madison Mischik for Appellant. Michael Ray Williams
for Appellee. VLW 021-2-313. 20 pp.

Criminal
Death sentence vacated
Where a panel of the circuit court previously held that the district court applied the wrong standard in vacating the
defendant’s death sentence for the murder of a police officer, but the case was
then heard by an en banc panel, the district court’s judgment was affirmed by an
equally divided court.

Background

During a traffic stop in Horry County,
South Carolina, James Bryant turned
to the police officer, wrestled him to the
ground, beat him unconscious with the
officer’s flashlight and then, using the officer’s pistol, shot the officer in the head.
After a manhunt, Bryant was arrested
the next day and charged with first-degree murder and armed robbery. The jury
found him guilty on both counts, and he
was sentenced to death for the murder
and 20 years’ imprisonment for the robbery.
After exhausting his state remedies,
Bryant applied to the district court for
habeas relief, and the court vacated his
death sentence. The district court concluded that the state postconviction court
(1) unreasonably determined that a juror
who was hearing impaired was competent to sit on the jury and unreasonably
applied clearly established federal law in
so concluding and (2) unreasonably concluded that Bryant’s state trial counsel
was not ineffective in allowing the hearing-impaired juror to sit on the jury. But
the district court rejected a claim by Bryant that his trial counsel was ineffective
for failing to press a Batson challenge.
A panel of this court concluded that
the district court did not give effect to the
proper standard in overruling the state
postconviction court, so it vacated the
district court’s rulings on the issues pertaining to the hearing-impaired juror. On
June 30, 2021, a majority of judges in regular active service and not disqualified
voted in a requested poll of the court to
grant the petition for rehearing en banc.

Analysis

On rehearing en banc, the panel opinions in Bryant v. Stephan, 998 F.3d 128
(4th Cir. 2021), are vacated, and the judgment of the district court is affirmed by
an equally divided court.
Bryant v. Stephan, Case No. 20-4, Nov.
15, 2021. 4th Cir. (per curiam), from DSC
at Charleston (Hendricks). Michael Douglas Ross for Appellants. Lindsey S. Vann
for Appellee. VLW 021-2-308. 3 pp.

Employment Discrimination
Federal employees can’t sue for
disparate impact under ADEA
The text, structure and legal landscape
in which the Age Discrimination in Employment Act, or ADEA, was passed do
not support a finding that the statute’s

federal-sector provision encompasses disparate-impact liability.

Background

Dr. Jane DiCocco brought Title VII and
Age Discrimination in Employment Act,
or ADEA, claims because she failed an
allegedly discriminatory physical-fitness
test that was a condition of her federal
employment and was told to either retake the test, resign or be fired. She resigned. The district court dismissed her
complaint for lack of Article III standing,
finding that her resignation did not constitute an “adverse employment action”
that could serve as the basis of either
claim.

Standing

The district court began its analysis by
finding that Dr. DiCocco failed to state a
valid cause of action because she alleged
no injury and therefore lacked standing.
But this approach improperly conflated
the threshold standing question with the
merits of her claims. Standing does not
turn on whether a plaintiff has definitively stated a valid cause of action.
Dr. DiCocco has adequately pleaded an
injury in fact. Dr. DiCocco alleges that
she was injured by a loss of employment
and the resulting loss of wages and other benefits. Such harms are “classic and
paradigmatic” injuries for standing purposes.
Even so, a plaintiff ’s injury is not fairly traceable to the defendant’s action if
the plaintiff “independently caused his
own injury.” But Dr. DiCocco’s allegations—which must be taken as true at
this stage—do not show that she independently caused her own injuries. Dr.
DiCocco’s complaint alleges that Bureau
of Prison, or BOP’s, ultimatum, which
followed from the allegedly discriminatory policy, was the but-for cause of
her injuries. Because Dr. DiCocco’s complaint adequately alleges an injury in
fact, causation, and redressability, she
has standing to raise her ADEA and Title VII claims in federal court. Her complaint should not have been dismissed
on this ground.

ADEA

Dr. DiCocco argues that the BOP’s fitness test disparately impacts those older
than 40. The government argues, however, that the ADEA provision that governs
federal-government employees, 29 U.S.C.
§ 633a(a), does not provide for a disparate-impact cause of action. Without a
cause of action, Dr. DiCocco’s claim fails.
The government continues, explaining
that because the statute does not provide for such a claim, Congress has not
waived the federal government’s sovereign immunity for a federal employee’s
ADEA disparate-impact claim.
The court concludes that the language
of § 633a(a) does not create a disparate-impact cause of action. The arguments that emerge from two Supreme
Court decisions—based on the statute’s
text, the law’s structure and the legal
landscape in which the law was passed—
do not support finding that the ADEA’s
federal-sector provision should also encompass disparate-impact liability. And
because the government’s waiver of sovereign immunity is limited to claims by
persons “aggrieved” under the section,
her claim is not within the scope of that
waiver.

Conclusion

The district court erred in dismissing
Dr. DiCocco’s complaint for lack of stand-
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ing based on its analysis of the merits of
her claim. But the dismissal of her ADEA
claim must be affirmed because the government’s waiver of sovereign immunity
does not cover disparate-impact claims.
Though the government asks that this
court address the merits of her Title VII
disparate-impact claim on appeal, it remands that claim for consideration first
by the district court.
Affirmed in part, reversed in part and
remanded.

Concurring/dissenting opinion

Floyd, J., concurring in part and dissenting in part:
I agree with the majority that Dr. DiCocco possesses Article III standing to
bring her disparate-impact claims under
the ADEA and Title VII. I also concur
with the majority’s decision to remand
Dr. DiCocco’s disparate-impact claim under Title VII for substantive findings in
the first instance.
But rather than similarly remanding
Dr. DiCocco’s disparate-impact claim
under the ADEA for findings in the first
instance, the majority reaches its own
debatable holding. Diverging from our
sister circuits and overruling our prior
precedents, the majority holds that the
ADEA does not afford a disparate-impact
cause of action for federal employees.
In my view, the ADEA does not tolerate
this holding under the traditional tools
of statutory interpretation and our precedents.
DiCocco v. Garland, Case No. 20-1342,
Nov. 17, 2021. 4th Cir. (Richardson), from
EDVA at Richmond (Gibney). Jay J. Levit
for Appellant. Jonathan Tyler Lucier for
Appellee. VLW 021-2-310. 47 pp.

Negligence
Father fails to show prison
officials created danger
Where a prison guard was beaten to
death by an inmate, her father’s suit
failed to plead facts showing how individuals who managed the prison or worked
there created or enhanced the danger
that resulted in her death.

Background

Sergeant Meggan Lee Callahan
worked as a shift supervisor responsible
for a prisoner housing unit at Bertie Correction Institution, or BCI. On April 26,
2017, she was beaten to death by Craig
Wissink, who was housed in the medium
custody unit that she supervised.
John Joseph Callahan, her father
and the administrator of her estate,
sued the North Carolina Department of
Public Safety, which operates BCI, and
six individual defendants, who either
managed the prison or worked there.
The district court held that Callahan’s
substantive due process claim failed
to adequately allege facts that would
implicate the state-created danger doctrine. Specifically, it concluded that Callahan “failed to allege how the individual defendants ‘created or substantially
enhanced the danger which resulted
in’ Sgt. Callahan’s death” and failed to
plead “intent to harm.”

Analysis

Callahan argues that the defendants
knew about the risks, “had an affirmative
duty to avoid them, and instead affirmatively acted to keep Inmate Wissink [in
Callahan’s unit] while assigning too few

and untrained staff. He also contends
that he alleged that the “[d]efendants affirmatively sent Sgt. Callahan, and her
coworkers, into [that unit] on April 27
with full knowledge” of two risks—the
risk posed by Wissink and the risk of
understaffing and improper training. According to Callahan, these are affirmative
acts that, if accepted as true, would give
rise to a state-created danger claim.
Callahan’s argument, however, misses
the point. The question is not how Callahan characterizes the allegations. It is
not enough to reframe a failure to protect
against a danger into an affirmative act.
The critical questions are: What is the
pertinent danger, and did the state create
it?
Callahan’s allegations make clear that
the danger was Wissink, and none of
the defendants created that danger. The
staffing and training decisions may reflect a failure to adequately respond to
the danger posed by Wissink. But under
this court’s precedent, such failures do
not support a state-created danger claim.
They are neither the “immediate interactions” with the plaintiff nor the “direct
cause” of the injuries. These choices are
simply too far down the causal chain of
events to result in liability under the Due
Process Clause. And without allegations
that, if accepted as true, meet these legal requirements, the complaint does not
plausibly state a § 1983 substantive due
process claim under the state-created
danger theory.
Affirmed.
Callahan v. North Carolina Department of Public Safety, Case No. 20-1410,
Nov. 17, 2021. 4th Cir. (Quattlebaum),
from EDNC at Elizabeth City (Howard).
William Ellis Boyle for Appellant. Tamika
Lynn Henderson for Appellees. VLW 021-2311. 13 pp.

Tort
Private plaintiff has no right to
injunctive relief under RICO
In an issue of first impression that has
divided other circuits, the court held that
the Racketeer Influenced and Corrupt
Organizations, or RICO, Act does not give
private plaintiffs a right to sue for injunctive relief.

Background

The named plaintiffs received shortterm loans from online lenders affiliated with a federally recognized Native
American tribe. Eventually the borrowers defaulted and brought a putative
class action against tribal officials and
two non-members affiliated with the tribal lenders to avoid repaying their debts,
which they alleged violated Virginia and
federal law.
The defendants moved to compel arbitration and to dismiss the complaint on
various grounds. The district court denied the motions to compel arbitration
and, with one significant exception relevant here, denied the motions to dismiss.
Four of those rulings are now before this
court in this interlocutory appeal.

Arbitration

In four prior cases, this court has assessed arbitration provisions requiring
application of tribal law to the practical exclusion of other law and, in each
case, has held the arbitration provision
(including the delegation clause) invalid
as a prospective waiver of federal rights.
The court sees no material distinction
between this case and the precedent
set forth in these prior decisions. As in
those cases, the choice-of-law clauses of
this arbitration provision, which mandate exclusive application of tribal law
during any arbitration, operate as prospective waivers. In effect, those clauses
would require the arbitrator to determine whether the arbitration provision
impermissibly waives federal substantive rights without recourse to federal
substantive law. As a result, the delegation clause is unenforceable as a violation of public policy.
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Because the delegation clause is unenforceable, the court must address
plaintiffs’ challenge to the validity of
the arbitration provision as a whole. It
agrees with the district court that the
choice-of-law clauses operate as a prospective waiver of the borrowers’ federal
statutory rights and remedies. Therefore, the entire arbitration provision is
unenforceable.
The arbitration provision contains a
severability clause stating that “[i]f any
of this Arbitration Provision is held invalid, the remainder shall remain in effect.” But the existence of a severability
clause cannot save an arbitration provision if the invalid terms are integral to
the agreement. In line with two of this
court’s prior decisions, and every court
of appeals to consider the question, the
court concludes that the choice-of-law
clauses applying tribal law to the exclusion of federal law cannot be severed
because they “go[] [to] the ‘essence’” of
the agreement to arbitrate.

Sovereign immunity

The tribal officials assert that sovereign immunity bars plaintiffs’ claims
against them seeking prospective relief
to enjoin violations of state law. The Supreme Court’s decision in Michigan v.
Bay Mills Indian Cmty., 572 U.S. 782
(2014), forecloses the tribal officials’
argument. Tribal sovereign immunity
does not bar state law claims for prospective injunctive relief against tribal
officials for conduct occurring off the
reservation.
The tribal officials assert that the court
should not follow Bay Mills because its
statements about suing tribal officials to
enforce state law were dicta and, if taken
seriously, would “silently overrul[e]” multiple settled precedents. The court is not
persuaded.

Choice of law

Defendants moved to dismiss the complaint because plaintiffs’ claims depend
on Virginia usury law, while the governing-law clause of the loan agreements
elects tribal law to govern the loans. The
district court held the governing-law
clause unenforceable as a violation of
“Virginia’s compelling public policy
against the unregulated lending of usurious loans.” The court agrees.
The court concludes that the Supreme
Court of Virginia would not enforce the
governing-law clause because it violates Virginia’s compelling public policy
against unregulated usurious lending.
The court acknowledges that contractual choice-of-law clauses should be enforced absent unusual circumstances,
but the circumstances here— unregulated usurious lending of low-dollar shortterm loans at triple-digit interest rates
to Virginia borrowers—unquestionably
“shock[s] . . . one’s sense of right” in view
of Virginia law.

RICO

Plaintiffs also seek prospective injunctive relief against the tribal officials pursuant to RICO. The district
court granted the tribal officials’ motion to dismiss the RICO claims against
them, ruling that RICO does not give
private plaintiffs a right to injunctive
relief. Other circuits are evenly divided on this question, which presents an
issue of first impression for this court.
Congress’s use of significantly different
language to create the governmental
right of action in section 1964(b) and
the private right of action in section
1964(c) compels the court to conclude by
negative implication that, although the
government may sue for prospective relief, private plaintiffs may sue only for
treble damages and costs.
Affirmed.
Hengle v. Treppa, Case Nos. 20-1062,
10-1063, 20-1358, 20-1359, Nov. 16, 2021.
4th Cir. (Rushing), from EDVA at Richmond (Novak). Rakesh N. Kilaru and
Matthew E. Price for Appellants. Matthew
W. H. Wessler for Appellees. VLW 021-2309. 57 pp.

■ U.S. District Court –
Eastern District
Commercial
Plaintiff seeks payment for
providing top-secret personnel
Although a contractor used personnel
with top-secret clearances provided by the
plaintiff to provide services to the government, and there was an expectation of compensation, because the amount of compensation was disputed a jury will decide if the
contractor is liable for unjust enrichment.

Background

Concord Crossroads LLC generally
alleges that it provided Human Capital
Resources and Concepts Inc. with assistance in obtaining and performing a contract for the Department of Defense, but
was never compensated by defendant.
In support of its unjust enrichment
claim, plaintiff argues that it is undisputed that it conferred a benefit on defendant, that defendant knew it expected to
be compensated and that the value of the
benefit conferred is $170,570.42. In support of its fraud in the inducement claim,
plaintiff argues that defendant induced
it to provide personnel and expertise in
obtaining the contract without ever intending to compensate plaintiff. Plaintiff
has moved for summary judgment and
defendant has moved for partial summary judgment.

Unjust enrichment

Defendant argues that the personnel
that the plaintiff provided defendant to
work on the contract were simply “volunteers” and that it had no obligation
of compensating plaintiff. The record,
however, does suggest that a benefit was
conferred to defendant by using plaintiff’s personnel and that defendant knew
plaintiff expected to be compensated.
The record is much less clear, however,
on the value of the benefit plaintiff provided. While plaintiff’s unjust enrichment
claim seeks $170,570.42, the record evidence shows that the expected compensation for plaintiff’s personnel was subject
to substantial negotiations between the
parties, which ultimately failed. Even
assuming that the record evidence could
establish that plaintiff conferred a benefit upon defendant and that defendant
knew plaintiff expected compensation,
the court finds that there are disputed
material facts as to the value of that benefit such that the court is precluded from
granting plaintiff’s motion.

Fraud

There are a substantial number of disputed, material facts regarding plaintiff’s
fraud in the inducement claim. The evidence does show that, at one point, defendant’s president and CEO offered to
compensate plaintiff out of her own pocket, and that defendant may have been relying on plaintiff’s personnel to perform
work on the contract because they held
top-secret security clearance.
But the court is hard-pressed to conclude, based on the record before it, that
plaintiff’s employees simply volunteered
to perform work on the contract without
any promise or expectation of compensation, particularly in light of the defendant’s president and CEO’s offer to compensate plaintiff out of her own pocket.
Construing the evidence in a light most
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favorable to the non-moving party, then,
the court finds that there are disputed
material facts such that an entry of summary judgment would be inappropriate.
Plaintiff’s motion for summary judgment denied. Defendant’s motion for partial summary judgment denied.
Concord Crossroads LLC v. Human
Capital Resources and Concepts Inc., Case
No. 1:20-cv-0589, Nov. 16, 2021. EDVA at
Alexandria (Alston). VLW 021-3-521. 6 pp.

■ U.S. District Court –
Western District
Evidence
Inmates weren’t ‘in custody’
during prison interview
Even though incarcerated persons interviewed about safety following a stabbing
were questioned in a separate location, isolated from the general prison population,
restrained and not advised that they were
free to leave, because of the totality of the
circumstances, including the brevity of the
interviews and the administrative purpose
for holding them, the prisoners were not “in
custody” for Miranda purposes.

Background

Julio Chavez and German Hernandez
are charged with conspiring to commit
murder and attempting to commit murder. The defendants have filed motions
to suppress statements made to prison
officers as part of an investigation into a
stabbing that occurred at USP Lee.
Specifically, the defendants challenge
statements attributed to them in an inmate
investigative report, which was compiled
by special investigation services, or SIS,
agent Canfield following his investigation
of the incident. The defendants contend
that because they were not given Miranda
warnings, their statements are inadmissible. Evidentiary hearings were held on the
motions on Oct. 27, 2021, and Oct. 29, 2021.
The sole witness was SIS agent Canfield.
His inmate investigative report was also
introduced, without objection.

Standard

Whether an inmate is “in custody” is
based on the totality of the circumstances
surrounding the interrogation and whether the inmate was subjected to “more than
the usual restraint.” Relevant factors include the purpose of the interrogation, the
degree of constraints normally present in
the prison facility, the physical surroundings of the interrogation, the length of the
interrogation, the extent to which the inmate is confronted with evidence of guilt,
the relationship between the law enforcement officer and the individual inmate
and the use of any additional pressures to
detain the inmate in the situation.

Analysis

Based upon the totality of the circumstances, and crediting Canfield’s testimony,
the court finds that the defendants were
not “in custody” for Miranda purposes.
The purpose of the interview was primarily about safety and security of the general
prison population at USP Lee and throughout BOP facilities, which strongly cuts
against this being custodial interrogation.
The questions focused primarily on whether the dispute between the various gangs
could be fixed, and whether the inmates
could safely interact if released back into

the general population. In other words,
these interviews were to support a critical
administration function of the prison —
inmate and staff safety. Moreover, each of
the defendants were questioned for a brief
period, approximately five to ten minutes.
Even though Canfield knew that the
defendants were involved in the incident,
having previously viewed the video recording, the record does not indicate that the
defendants were ever confronted with any
evidence of their guilt or personal involvement in the January 15 incident. Rather,
they were questioned in roughly the same
manner as all the other inmates during the
investigation. Only two or three interviewers were in the room, none of whom were
armed, and everyone remained standing
during the interview, which inherently created a less coercive environment.
The defendants emphasize the fact that
they were restrained, with their hands
cuffed behind their back, and confined to
their cells without access to common areas.
They argue that the government cannot
avoid Miranda merely by subjecting all inmates to the same heightened restrictions.
But the level of restraint is just one factor.
In this case, the level of restraint does not
point strongly in either direction, as the
entire facility was locked down and all inmates were subject to the constraints.
Similarly, the defendants argue that the
fact that all inmates were questioned in the
same manner should not weaken Miranda’s protections. The mere fact that all inmates were interviewed in the same manner, however, is not itself conclusive of the
custody determination. Rather, it provides
some context for analyzing the factors relevant to the inquiry — that is, it expounds
upon the “nature of the questioning.” Here,
the brevity and uniform manner of the
questioning are probative of the primary
purpose of the questioning and indicate the
situation was inherently less coercive, both
of which point against Miranda custody.
On the other hand, this court recognizes that the defendants’ interviewers were
SIS staff, who are tasked, among other
duties, with investigating incidents for
prosecution. The defendants were also
questioned in a separate location, isolated away from their cells and the general
prison population and they were never
advised that they were free to leave the
interview. Each of these factors favor this
being custodial interrogation. Nevertheless, considering all the circumstances,
this court finds that these facts are outweighed by the others, leading to this
court’s finding against Miranda custody.
Defendants’ motions to suppress denied.
United States v. Chavez, Case No. 2:21cr-00001, Nov. 15, 2021. WDVA at Big
Stone Gap (Jones). VLW 021-3-519. 12 pp.

Sanctions
Libel defendant sanctioned for
failing to preserve documents
Where a defendant sued for making
allegedly defamatory statements about
the plaintiff — a counter-protestor who
posted video of the “Unite the Right”
rallies in Charlottesville — failed to preserve potentially relevant documents, the
plaintiff was entitled to an adverse jury
instruction.

Background

This is a defamation case arising out of
the “Unite the Right” rallies in Charlottesville in August 2017. Brennan Gilmore
was a counter-protester who captured the
attack on video. He then posted the video on Twitter and spoke with reporters
about what he had seen. Plaintiff alleges
that shortly thereafter, Lee Stranahan
made defamatory statements about him
that were published on the Internet.
Plaintiff argues that by failing to preserve and produce the CJS documents,
Stranahan “has deprived Plaintiff of at
least 20 different articles that directly
addressed Plaintiff and the events at the
Charlottesville Unite the Right Rally,”
which “would have been probative of Mr.
Stranahan’s state of mind with respect to
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Plaintiff and to the manner in which Mr.
Stranahan’s audience received his statements.” Plaintiff asks that the jury be instructed “that Mr. Stranahan chose to intentionally withhold [these] documents,
and that the jury may draw adverse inferences from that fact, including that Mr.
Stranahan did so because he was aware
that the documents contained evidence of
his liability.”

Analysis

From March 2020 through the present,
Stranahan has repeatedly delayed compliance with the court’s orders directing
him to produce the CJS documents to
plaintiff. He repeatedly assured plaintiff’s counsel that he would supplement
his productions, and now claims that he
cannot comply because the documents
plaintiff seeks simply no longer exist.
This conduct plainly “demonstrates a
pattern of indifference and disrespect to
the authority of the court,” and Stranahan’s “callous disregard” for his discovery
obligations.
The court cannot find that Stranahan
violated the Feb. 5, 2021, order because
clear evidence does not exist that he had
possession or control of the CJS information at the time of the order as it appears
the information was already lost. On
the other hand, the court finds by clear
and convincing evidence that Stranahan
acted in bad faith by failing to obey this
court’s July 17, 2020, discovery order.
Stranahan’s failure to produce the CJS
documents significantly prejudiced plaintiff. The text of the broken hyperlinks to
the CJS documents reveals that they relate directly to plaintiff and are responsive to his discovery requests. Although
plaintiff contends that the CJS documents are of little importance, plaintiff
need not simply take his word for it.
There is a need to deter this sort of
non-compliance. Discovery is a fundamental part of the civil litigation process,
which facilitates the orderly and timely
exchange of information between the
parties. Repeated discovery delays and
noncompliance with discovery orders
slow the pace of litigation, frustrate the
parties’ abilities to prepare for trial and
waste scarce judicial resources. Plaintiff
has waited over a year for the CJS documents and has patiently granted Stranahan extension after extension. At the
eleventh hour, Stranahan now claims the
CJS documents are simply “gone.” This
significant delay and failure to preserve
relevant documents is unacceptable and
must be deterred.
A permissive adverse inference instruction is the appropriate sanction. An
adverse inference instruction helps “level the evidentiary playing field” at trial
by allowing the jury to presume missing
evidence was unfavorable to a party who,
knowing it was relevant to some issue in
the case, willfully caused its loss or destruction. Stranahan may not have, in
bad faith, intended to permanently deprive plaintiff of the documents he seeks.
But he failed to preserve documents
relevant to this litigation and intentionally permitted the domain transfer that
“contribute[d] to the loss or destruction of
[the] evidence.”
Stranahan has repeatedly failed to respond to discovery requests and a court
order. Although he appears to have recently worked with plaintiff to resolve
disputes over the Periscope videos and
plaintiff’s second and third sets of discovery requests, he did so only after plaintiff
moved to compel and after this court admonished him at the June 7, 2021, hearing for failure to comply with this court’s
prior order concerning the Periscope videos. He is also proceeding pro se because
of a lack of financial resources to hire
counsel. And, the parties do not dispute
that the CJS documents no longer exist.
In light of these factors, the court found
it unlikely that further court orders or
monetary sanctions alone would achieve
meaningful compliance.
Plaintiff’s motion for evidentiary sanctions against Stranahan granted.
Gilmore v. Jones, Case No. 3:18-cv-

00017, Nov. 12, 2021. WDVA at Charlottesville (Hoppe). VLW 021-3-520. 23 pp.

■ Va. Court of Appeals
– Published
Criminal
Venue change correctly
denied in murder case
Widespread news reports about appellant driving into a crowd of protestors
were, standing alone, an insufficient reason to grant his motion to change venue.
Further, the trial court properly allowed the prosecution to introduce a
meme appellant sent to a friend, and
another that he posted on social media
several months before the incident. Both
depicted a motorist driving into a crowd
of people.
In addition, an image of Adolph Hitler,
which appellant included in a text to his
mother, was also correctly admitted as
evidence.
Appellant’s convictions are affirmed.

Overview

Fields drove his car into a group of pedestrian counter-protestors at the “Unite
the Right” rally in Charlottesville on Aug.
12, 2017. One person was killed. Several
others were injured. Earlier in the day
Fields was seen on a “video marching and
chanting, ‘Jews will not replace us[.]’”
Fields was charged with first-degree
murder and other offenses. He pleaded
not guilty to all charges.
There was extensive pretrial publicity,
not only in Charlottesville but nationwide as well. Fields moved for a change of
venue. The trial court denied the motion.
Fields also sought to exclude from evidence a meme he sent to a friend, and
another he posted on social media several
months before the incident. Both depicted
a car driving into a group of pedestrians.
Both memes suggested the people were
protestors.
One suggested the driver was late for
work and bore the caption, “When I see
protestors blocking.” The other caption
stated, “You have the right to protest, but
I’m late for work.” The trial court denied
Fields’ motion.
The commonwealth sought to introduce text messages between Fields and
his mother. Fields informed his mother
he was going to the rally. His mother advised him to be careful. “Fields messaged
her again and said, ‘We’re not the one[s]
who need to be careful.’
“He attached a photo of Adolf Hitler to
his last text message. Fields did not object to admitting the text messages, but
he did object to admitting the accompanying image of Hitler.” The trial court ruled
for the commonwealth.
The jury found Fields guilty of first-degree
murder, three counts of malicious wounding,
five counts of aggravated wounding and
leaving the scene of an accident.
He appealed based on denied motions
for a change of venue and the evidentiary
rulings in the commonwealth’s favor.

Venue

“Fields asserts that the trauma to the
Charlottesville community, coupled with
the significant pretrial publicity that his
case received, impaired his constitutional
right to have his case heard by an impartial jury. …

“We have previously held that, ‘[i]n determining whether community prejudice
against the defendant is sufficiently pervasive to preclude a fair trial and justify a
change in venue, the primary inquiry is the
ease with which an impartial jury can be
selected.’ …
“[T]he circuit court conducted a deliberate and thoughtful voir dire in order to
seat an appropriate jury.” Questionnaires
jointly drafted by the court, the prosecutor and defense counsel were sent to
an initial venire of 360 jurors. Based on
their answers, 43 jurors were excluded
by counsels’ agreement. After voir dire by
the court and counsel, a panel of 28 jurors
was selected from a group of 75.
“[T]he circuit court took great time and
care, as evidenced by its thorough questioning, in ensuring that an impartial
jury was able to be seated.”
As to the nature of the pretrial publicity, “sheer volume of publicity is not sufficient, in and of itself, to justify a change
of venue, particularly given the prolific
volume of news available in the age of the
internet. …
“The circuit court below correctly determined that … while the volume and timing
of publicity does matter, it is not the ultimate concern in assessing whether a change
in venue was appropriately denied. …
“Instead of focusing solely on publicity,
the circuit court correctly assessed the totality of the surrounding facts in Fields’
case[.] …
“The record supports the circuit court’s
conclusion that selecting jurors willing
to honor their oath to keep an open mind
and follow the court’s instructions was
relatively easy, that the publicity was
accurate and noninflammatory, and that
there was not such widespread prejudice
against Fields that he could not obtain an
impartial jury.”
The trial court properly denied the motion to change venue.

Evidence

“Fields alleges that the circuit court
erred by allowing the two protest memes
to be admitted into evidence over his objection. He does not contest the memes’
relevance but contends that they were
unfairly prejudicial. …
“Memes depicting a car driving destructively into a crowd of protestors constituted relevant circumstantial evidence
that was probative of Fields’ intent due to
the memes’ striking similarity to the act
Fields committed. …
“[T]he fact that Fields sent or posted
two images involving the same type of
violence that he later acted out demonstrates that the circuit court had a basis
for believing that the memes had significant probative value.
“The memes’ probative value was not
substantially outweighed by unfairly
prejudicial effects merely because they
depicted the same level of gravity and
atrociousness as the crime scene pictures
depicting the results of Fields’ actions. …
“Because Fields’ intent was at issue in
the case, the circuit court’s finding that
the memes were probative, material, and
relevant circumstantial evidence and
thus admissible, was not an abuse of discretion.”
Fields also argues that admitting into evidence the Hitler image in a text message
to his mother was more prejudicial than
probative. “The circuit court acknowledged
that the image of Hitler could be prejudicial but permitted it to be admitted into

evidence for the purpose of determining
Fields’ intent, motive, and state of mind. …
“The circuit court held that other evidence introduced in the case, including
that which showed Fields marching and
chanting ‘Jews will not replace us,’ on the
morning of the attack, reduced the prejudicial effects of the contested image of
Hitler on Fields[.] …
“[T]he Commonwealth was arguing
that Fields was motivated by hatred for
ethnic and political groups when he ran
his car into the counter-protestors. The
image of Adolph Hitler had significant
probative value. It was highly relevant
because Fields’ intent, motive, and state
of mind were at issue. …
“[W]e find no abuse of discretion in admitting this image[.]”
Convictions affirmed.
Fields v. Commonwealth, Record No.
1964-19-2, Nov. 16, 2021. (CAV) Humphreys. From the Charlottesville City Circuit Court (Moore). Denise Y. Lunsford for
appellant; Rosemary V. Bourne for appellee. VLW 021-7-158, 20 pp. Published.

■ Va. Court of Appeals
– Unpublished
Family Law
Adoption was in
child’s best interests
The record supports the trial court’s
approval of the adoption appellant’s
child by the child’s maternal great-grandmother.

Best interests

Appellant Rorrer, the child’s biological
father, was incarcerated on June 19, 2019,
to serve a four-year sentence for distributing a controlled substance. He argues
that the circuit court erred by approving
the child’s adoption by Underwood, the
child’s 73-year-old maternal great-grandmother. Rorrer maintains adoption is not
in the child’s best interests.
“The record demonstrates that the
circuit court considered the evidence
presented and the statutory factors. The
circuit court found that Rorrer had made
‘no efforts to obtain or maintain legal or
physical custody of the child.’ Underwood
had had custody of the child since April
2017.
“The record does not reflect that Rorrer
ever filed a petition for custody. The circuit court further found that because of
his current incarceration, Rorrer was ‘unable to assume full custody’ of the child
and did ‘not have the ability or means to
care for the child.’
“In addition, the circuit court found
that Underwood had not prevented Rorrer from seeing the child and had not
thwarted his parental rights. … The only
evidence of Rorrer’s contact with the child
was that he ‘may have’ seen the child
once since the child had been ‘placed’ in
Underwood’s care.
“The circuit court found that the quality of Rorrer’s relationship with the child
was ‘poor due to the minimal contact’ he
had had with the child.
“The circuit court further found that
the child’s current custodial arrangement
was ‘stable and satisfactory to meet the
child’s needs.’ At the time of the circuit
court hearing, the child was six years old
and had been living with Underwood for
almost four years.
“Considering the record before us, the
circuit court did not err in finding that
the adoption was in the child’s best interests. ‘When, as here, the circuit court
reviewed the statutory factors, based its
findings on evidence presented, and did
not commit legal error, there is no basis
for this Court to reverse its decision.’”
Rorrer v. Underwood, Record No. 034021-3, Nov. 16, 2021. CAV (per curiam)
from Franklin County Circuit Court (Alexander). Melissa P. Keen for appellant,
no brief for appellee. VLW 021-7-160, 6 pp.
Unpublished.
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PENALTIES | n continued from page 1

UNSUNG | n continued from page 1

He told senators that probation
enforcement practices varied widely, with some prosecutors bringing
a charge on the first technical violation and others ignoring noncompliance until the probationer
picked up a new criminal charge.
But judges who reviewed Scott’s
bill warned of possible overreach.
“Their concern is that what is
being restricted is essentially a
judicial function. They indicated
that dealing with probation violations is very individualized,” said
Eileen Longenecker of the Supreme Court’s administrative office, speaking at a Feb. 17 Senate
committee meeting.

The 2021 Unsung Legal
Heroes honorees are:

Fisher opinion

In the Coppage case, the defendant was a mother whose drug use
threatened the safety of her children. She pleaded guilty to three
counts of felony child abuse and
neglect in 2018.
She was sentenced to serve 11
months, with two years and one
month suspended. After release
from prison, she was accused of
probation violations, including an
admission of significant drug use.

inherent authority of the courts.
“Exactly what to do with a given probationer when he or she
violates the court’s order of supervised probation is squarely within
the realm of judicial discretion,”
Fisher said.
Loudoun County Public Defender Lorie O’Donnell said her office
did not appeal Fisher’s decision
because Coppage was sentenced
to time served on Aug. 11 and released.

Because she was off
the radar for a period
of time and faced a
new criminal charge,
all her probation
violations were
delayed and set to be
heard at one time ...
Because she was off the radar
for a period of time and faced a
new criminal charge, all her probation violations were delayed and
set to be heard at one time, and
therefore treated as a single, firsttime “technical violation” under
the new statute, Fisher said.
“Thus, an offender such as the
Defendant, who absconds from
supervision after repeated probation failures, and who remains at
large for a lengthy period of time,
may be treated as a first offender
for probation violation purposes,
while a different offender who is
brought to court immediately after
each and every separate violation
will after a third adjudication be
subject to an enforcement penalty,” Fisher wrote.
Even though both the commonwealth’s attorney and the public
defender agreed that the new
code section applied retroactively
and barred any new penalties for
the probation misconduct, Fisher
disagreed.
“The parties are mistaken as to
at least two legal concepts,” Fisher
said. He said the parties could not
by agreement supplant the court’s
role of monitoring and enforcing
its orders. In addition, he said the
Code makes retroactivity a matter
of the court’s discretion.
“[A]ny extension of a newly enacted mitigation of punishment to
an existing probationer should be
accomplished by legislation that
does not impermissibly encroach
upon the independent function of
the judiciary. It would not serve
the finer notions of discretion to
apply newly enacted statutory
authority that is of an unconstitutional design,” Fisher wrote.
The judge reviewed authorities
on the separation of powers and

No new guidance

The separation of powers issue,
coupled with concerns about due
process violations and definitions,
led judges and lawyers to ask for
guidance from the Virginia Criminal Sentencing Commission this
fall. Fisher is himself a member of
the commission.
While some judges have aligned
with Fisher’s viewpoint, other judges reportedly have no problem following the new law that restricts
punishment for technical violations
of probation rules. Scott — the bill
sponsor — said he was in court Nov.
18 as an attorney in a probation violation case and the judge applied
the law as intended.
“I think there are some
people who may be frustrated because they want to
have dominion and control
over these people’s lives as
long as they’re on probation,” Scott said on Nov. 18.
“We’re only four months
into this brand new world
and folks are trying to grapple with how we’re going
to do this,” said Timothy S.
Coyne, a Winchester-based
public defender and commission member, in a Nov. 15
interview.
The commission ultimately concluded it lacked authority to try to discern the
will of the General Assembly.
“Folks are asking us for intervention, and we’re not a policy-making group,” said Jody T.
Fridley, deputy director of the Sentencing Commission.
The commission heard that some
prosecutors may be adjusting plea
agreements to include incarceration or increases in the initial sentence because of the limited possibilities for returning defendants to
jail for public safety reasons.
The varied reactions to new
probation rules and guidelines
could fuel disparity in sentencing
around the state, officials said.
Variations in treatment is the
problem the commission was created to address.
“People are not being treated
equitably across the state,” said
Henrico Commonwealth’s Attorney Shannon L. Taylor, a commission member.
But members agreed their hands
were tied on offering guidance.
“We really can’t take a stance
on interpreting it. That’s up to the
courts to do,” said commission member Circuit Judge Stacey W. Moreau
at a Nov. 3 commission meeting.
Instead, the commission said it
will include a statement in its annual report in December suggesting the Assembly might act to clarify some aspects of the probation
reform statute.
“There have been some folks
who have asked me to revisit it,
to take a look at it,” Scott said. He
said he has not seen any proposed
new language.
“I am willing to work with anybody to make the statute clearer,
if that’s an issue,” he said. But he
said he stands by the bill’s original
goal to bar locking up people who
have not committed any new criminal offense.
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DOGS |

n continued from page 2
a rough day,” Minton added. “But his real specialty is with witnesses and victims, especially
kids. But he even works with adult witnesses
who are very nervous (because) they’re in an uncomfortable place, talking about uncomfortable
things. He’s very good at reading people. He’s
learned to read the stress of people.”
One of the first people Mitz assisted was
a 13-year-old girl who was a witness in a domestic dispute involving her parents. She was
called into Minton’s chambers to provide an
account of what occurred.
“She was very, very nervous about
that, understandably,” Minton said.
Once seated inside the judge’s office,
Mitz “went directly up to her, put his
head in her lap and she just rubbed his
ears while she told me what she needed
to tell me,” the judge said. “And it was one
of the most amazing things I’ve seen.”
When the girl finished providing her
account, Minton asked how she felt
when she got called into the judge’s
chambers. “She said, ‘I felt like I was
dying inside,’” Minton recalled.
The judge then asked if Mitz had
helped her. “She said ‘I don’t think I
could have done it without him being
here,’” Minton said.
So far, Mitz has been deployed only once
in the courtroom. He’s been more commonly
used by Chesterfield’s victim witness advocates or the Chesterfield Domestic and Sexual Violence Resource Center, Minton said.
“We’ll have him sit with witnesses in the little antechambers before they go into the courtrooms,” the judge said. “He’ll sit with them in
there and just kind of calm everything down.”
Mitz also has been called on to assist children
who have been paired with guardian ad litems
— attorneys appointed by the court to represent the interests of minors in cases involving
divorce, child custody, child support and adoption. The attorneys will have Mitz spend time
with the children to put them at ease before
they have to go into court, Minton said.
Mitz has become a fixture in the courthouse. The judge brings him to work every
day, and “he’s in court when I’m in court.”
“I’ve made it as comfortable for him (at the
courthouse) as possible,” Minton said. “He’s
got what we call his ‘condo’ — a nice, softsided pet crate. He knows what desks to crawl
under, he knows where he can go and where
he’s not supposed to go.”
“He’s just an amazingly calm and soothing animal,” the judge added. “And when he’s
home and not working, he’s an amazingly fun
and energetic puppy.”
Although Henrico’s dog, Bailey, is still in
the beginning stages of her training, she
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has been approved to assist victims and
witnesses in court preparation meetings. In
one such meeting two months ago with the
mother and sister of a young man who had
been slain, Bailey interacted with the family
members; they loved having her by their side,
staff members said.
The victim’s sister “was sitting on the floor
and loving on her,” Camp said. “She said Bailey was the best addition to our office.”
Bailey also helped a young woman who was
the victim of a sexual assault make it through
a difficult meeting that required her to view a
videotaped interview. “She didn’t like sitting
through it and we had Bailey sit with her, and
she was listening while she was loving on Bailey,” Camp said.

Mitz “went directly up to her,
put his head in her lap and
she just rubbed his ears while
she told me what she needed
to tell me,” Judge M. Duncan
Minton Jr. said. “And it was one
of the most amazing things
I’ve seen.”
In Central Virginia, Nottoway County
courts also have acquired a canine that has
been trained as a victim witness therapy dog.
Chance, a Goldendoodle, was certified in October and already has been used more than
10 times in a courtroom setting, said Chance’s
handler, Rita Flippen, who serves as the county’s victim witness program director.
“People love him and he loves people — he
loves kids,” Flippen said. “He is best in (providing) emotional support.”
In the run-up to being certified as a therapy
dog, Powhatan’s canine, Olive, had a similar
intervention in June involving a 17-year-old
girl who had been sexually battered. A juvenile boy was charged.
On the day of the trial, the girl was on edge
as she waited about 45 minutes to testify.
After Powhatan Victim Witness Assistance
Program Director Wendy McClellan noticed
the girl’s distress and texted Cerullo, the
prosecutor took Olive to the girl to help calm
her. Olive then entertained the girl by following Cerullo’s commands to follow, sit, heel and
play fetch — a welcomed distraction as she
waited to be called.
“It made the waiting period go much
quicker,” Cerullo said. “I hadn’t even considered the advantage of the dog on young people. It gives them something to focus on other
than (their bad experience).”
- MARK BOWES
Richmond Times-Dispatch
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Mediation/Arbitration/Judge Pro Tempore
ADR Services In Person and Online
PO Box 18093 • Richmond VA 23226

www.juridicalsolutions.com
1-888-EX-CURIA (1-888-392-8742)

Cost-Effective Solutions
to Family Disputes
• Certified in Family Mediation by the
Virginia Supreme Court
• 35 years practicing Family Law
• Fellow, American Academy of
Matrimonial Lawyers
• Former Chair of the VSB Family Law
Section Board of Governors
• Member, VBA Family Law Coalition
• Recognized by Best Lawyers,
Northern Virginia Magazine,
Washingtonian and Virginia Business
Magazine
• Editor of Virginia Family Law Quarterly

Mediation conducted in-person or
virtual, with parties only or with
counsel present, as preferred. Hourly
rate of $350, with no retainer.
Brian M. Hirsch
703-481-6063
BHirsch@NOVAFamilylaw.com

Hirsch & Ehlenberger, PC
12110 Sunset Hills Road, Suite 401
Reston, Virginia 20190

www.NOVAFamilylaw.com
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Family Medicine MD and Licensed Virginia Attorney
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Former state prosecutor in the Metropolitan Richmond
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Magazine’s “Legal Elite” and “Super Lawyers” for his practice
in the area of criminal and traffic defense. Manoli has
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matters throughout the Commonwealth of Virginia.
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Virginia State Bar
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COMPLIANCE |
The so-called “emergency temporary
standard” — or ETS — gives covered employers a choice.
“If a private employer with 100 plus employees does not want to impose an acrossthe-board vaccine mandate on its employees,
it does not have to do so but can implement
a testing and masking option under the
ETS,” said Declan Leonard, a McLean employment law attorney who regularly advises companies and executives.
John Bredehoft, a Norfolk attorney
who focuses primarily on employment
law, said the testing issue could prove
“particularly vexing” for employers.
“While the OSHA ETS does not require
employers to pay for the cost of employee
testing, the ETS documents make clear
that there might be other laws that do require employers to pay,” he noted.
The ETS differs from the federal contractor mandate, which does not have an option
to test instead of getting vaccinated.
“Virginia employers doing business
with the federal government, of which
there are many, need to know that they
are subject to the federal contractor vaccine mandate still in effect and not the
OSHA ETS,” Leonard said.
The ETS went into effect immediately
upon its publication in the Federal Register on Nov. 5. It sets two key deadlines:
Employers have until Dec. 5 to have written vaccination policies developed and
implemented, and employers that choose
to allow employees the option of forgoing vaccinations must commence weekly testing of unvaccinated employees by
Jan. 4, 2022.

The new regulations were adopted by
OSHA in accordance with a September
directive from President Joe Biden. The
agency added 29 C.F.R. §1910.501 for the
purpose of establishing “minimum vaccination, vaccination verification, face
covering, and testing requirements to
address the grave danger of COVID-19 in
the workplace, and to preempt inconsistent state and local requirements relating to these issues.”
Section 1910.501(b) defines covered
employers as those with 100 or more
employees, but 1910.501(b)(3) clarifies
that the new rules do not apply to those
employees who do not report to a workplace where others are present, who
work from home, or who work “exclusively” outdoors.
It can be complicated to determine if a
company employs 100 people. Bredehoft
said he is still looking into how OSHA
will make that determination as it relates to affiliates.
“We are still looking at the extent to
which companies that are in some manner affiliated, but are not formal subsidiaries or parents, will be aggregated by
OSHA when counting whether they have
100 employees,” he said.
Section 1910.501(d) lays out the
two options for employers in terms of
workplace vaccination policies. Section
1910.501(d)(1) states the general rule
that an employer “must establish, implement, and enforce a written mandatory
vaccination policy.” Section 1910.501(d)
(2) spells out an exception for any employer that “establishes, implements,
and enforces a written policy allowing
any employee not subject to a mandatory vaccination policy to choose either
to be fully vaccinated against COVID-19
or provide proof of regular testing for
COVID-19.”

Leonard said that despite the ongoing
legal challenges, businesses should be
proactive in complying with the ETS.
“If the ETS is eventually reinstated,
OSHA is not going to have much patience
with employers who have not taken any action towards compliance,” he said. “Rather,
I believe OSHA will pursue aggressive enforcement to make up for lost time.”

Leonard said it is important to remember that the workforce is in the midst of
what some call the “Great Reopening,”
where employees are being brought back
into the office after the longest period of
working remotely in their careers.
“For so long during COVID, people
worked almost exclusively from home,
and OSHA’s role in protecting the phys-

n continued from page 1

Broad scope

Shifting work culture

ical workplace was not as relevant if
there was not an actual physical workplace being used,” Leonard noted.
Bredehoft said that some employees
may feel hesitation about working with
colleagues who are unvaccinated.
“Given the emergence of highly-contagious variants — Delta will not be
the last — there is a real question as to
whether the presence of any unvaccinated employee in the workplace is appropriate,” he said.
Employers will need to provide a mechanism for both medical and religious exemptions from the federal mandate with
the latter available for individuals with
sincerely held religious objections. But
Bredehoft noted that employers do not
have to provide accommodations for employees if it creates “an undue burden.”
“In other words, look for a number of
employees to get the message, ‘Your request for an exemption is granted. There
is no reasonable accommodation. You’re
fired,’” he said. “And that is perfectly legal,” Bredehoft said.
Another important consideration for
Virginia employers are the Department
of Labor and Industry COVID standards,
which among other guidelines requires
the wearing of masks in areas of “substantial” or “high” community transmission. As of Nov. 23, all but seven of Virginia’s cities and counties would require
masks under those standards.
“The OSHA ‘vaccine only’ rule may not
be as attractive if Virginia law requires
even the vaccinated to wear masks,” Bredehoft said.

Legal challenges

Employers scrambling to achieve compliance are doing so in an atmosphere of
uncertainty.
The publication of the ETS triggered
a wave of federal lawsuits challenging
OSHA’s statutory and constitutional authority to issue such wide-ranging regulations.
One court has already entered a ruling
on the matter. Citing “cause to believe
there are grave statutory and constitutional issues” with the OSHA mandate,
on Nov. 6 a three-judge panel of the 5th
U.S. Circuit Court of Appeals granted an
emergency motion to stay enforcement of

the ETS pending expedited appeal.
The emergency stay in BST Holdings
v. OSHA was granted at the request of
a number of employers and other stakeholders, including the states of Louisiana,
Mississippi, South Carolina, Texas and
Utah.
Michael J. Yelnosky, a professor at Roger Williams University School of Law in
Rhode Island, said he understands why
the OHSA vaccine mandate is getting
pushback from both employers and employees.
“From the worker perspective, it’s
‘Keep your laws off our bodies; this is a
decision we should make individually,’
or, ‘If we are represented by a union, we
should bargain with our employer over
it,’” Yelnosky said. “From the employer’s
standpoint, this is going to make it more
expensive to do business, and they are
going to have a lot of employees who are
upset.”
According to the Associated Press, as
of Nov. 9 at least 27 states had filed legal
challenges in six federal circuits in response to OSHA’s release of its vaccination rules. On Nov. 16, the Department
of Justice and the Department of Labor
filed a notice to start consolidation of the
34 petitions challenging the ETS. After
a lottery was held, the 6th U.S. Circuit
Court of Appeals was randomly selected
to handle the consolidated case.
Leonard said that the most important
thing to watch for from the court may be
the pace at which it handles its review.
“If in fact the Sixth Circuit is not in
favor of the OSHA ETS, it could try
to slow-roll its review process, knowing that with each passing month it is
effectively killing the mandate since
OSHA has suspended implementation
pending resolution of the legal challenges,” he said.
Any employer that doesn’t want to wait
on the court challenges, however, is free
to move ahead with a mandate on its own.
“To the extent an employer just
wants to be done with the whole issue
in order to reopen safely, there is nothing that prevents a company in Virginia from requiring all employees to get
vaccinated as a condition of employment,” Leonard said.

C lassifieds
ATTORNEYS

PARALEGAL

POST YOUR JOB HERE!
Virginia Lawyers Weekly is
the trusted source for legal
news across the state.
Advertising in VALW is
the quickest way to reach
our dedicated audience of
attorneys, judges and legal
professionals.

CLASSIFIED RATES
Rates based on a per
column inch basis.
Two inches minimum.
Column width is 1-7/8”
1 time rate $107 pci
4 time rate $83 pci
6 time rate $76 pci
13 time rate $70 pci
26 time rate $61 pci

CLASSIFIED ADS GET RESULTS!
CALL US TODAY: 1-800-456-5297

52 time rate $55 pci

DEADLINES
Classified & Display Ads:
Tuesday 5:00 p.m.

Page 24   |   © Virginia Lawyers Media, Monday, November 29, 2021

valawyersweekly.com

Offices in Charlottesville & Roanoke
michiehamlett.com | (434) 951-7200

Helping Referring Attorneys
and Clients for 75 Years
Our trial attorneys have a long history of success in challenging, hard-fought cases
Please call about partnering with us on your next complex case

Les S. Bowers

Lisa S. Brook

Amy J. Inge

Joshua C. Johnsom

Anthony M. Russell

Jason P. Seiden

James P. Cox, III

R. Lee Livingston

M. Bryan Slaughter

Kyle Farmer

E. Kyle McNew

David W. Thomas

Anthony T. Greene

Jay O’Keeffe

J. Gregory Webb

Rhonda Quagliana

Heather E. Zaug

