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Nassau Lawyer
FOCUS:
ENVIRONMENTAL LAW

Brendan J. Mooney and Michael Lloyd

L

ong Island and New York City are
at the center of the debate over
New York State’s renewable
energy transition. In July 2019,
Governor Cuomo signed the Climate
Leadership and Community Protection
Act (“CLCPA”) into law.1 Recognized
as “one of the most ambitious climate
targets by a legislature anywhere in
the world” at the time of its passage,2
the CLCPA mandates economy-wide
greenhouse gas (“GHG”) emission
reductions and the decarbonization of
New York’s electric grid.3 The CLCPA
requires considerable development
of off-shore wind electric generation,
electric transmission upgrades, and a
significant deployment of battery storage
facilities to route renewable energy to
the Long Island and New York City load
centers. While the State seeks to reduce
GHG emissions, utilities servicing the
downstate region have advised the State
that forecasted natural gas demand
will continue to increase, requiring
additional supply to the area to avoid
service moratoria. The continued rise in
energy demand—specifically, demand
for natural gas—must be balanced with
the State’s renewable energy goals to
avoid uncertainty for developers and the
regulated community in the region.

Climate Leadership and
Community Protection Act
The CLCPA mandates a statewide
40% reduction in GHG emissions
by 2030, and an 85% reduction by
2050.4 The Climate Action Council, a
22-member body comprised of agency
heads and appointees, is tasked with
developing a scoping plan detailing
how the State can achieve the CLCPAmandated GHG emission reductions.5
The Climate Action Council must
prepare and approve the final scoping
plan by January 1, 2023.6 Thereafter,
the New York State Department of
Environmental Conservation (“DEC”)
must promulgate regulations on emissions
reduction measures, based in part on the
scoping plan, by January 1, 2024.7
In addition, the CLCPA requires the
New York Public Service Commission
(the “Commission”) to establish
a program by June 30, 2021, that
would ensure that 70% of the State’s
electricity is generated by renewable
energy systems by 2030, with a full
decarbonization of the statewide electric
system by 2040.8 On October 15, 2020,
the Commission began implementing
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the renewable energy program by
modifying the existing Clean Energy
Standard, adopting procurement
targets for renewable energy systems
including offshore wind, and creating
a new program focused on delivering
renewable energy into New York City.9
By July 1, 2024, the Commission must
establish programs requiring the State’s
load-serving entities to procure certain
amounts of renewable generation.10

Renewable Energy Development
In order to meet the CLCPA’s
70% by 2030 renewable energy goal,
the New York State Department of
Public Service estimates that statewide
renewable generation procurement
totals “will need to average over 4,500
gigawatt-hours annually over the
2021 to 2026 period.”11 To accelerate
progress towards that goal, the Governor
signed the Accelerated Renewable
Energy Growth and Community
Benefits Act (“Renewable Siting Act”)
in 2020, which is intended to streamline
the permitting process for renewable
generation projects in New York State.12
Among other things, this legislation
requires that final decisions on siting
permits for major renewable energy
projects (25 MW or more) be made
within one year from the date the permit
application is deemed complete.13 As
of July 2021, two projects have been
permitted through the expedited process
created by the Renewable Siting Act
and its implementing regulations:
the Riverhead Solar 2 project, a 36
megawatt solar facility located in the
Town of Riverhead, Suffolk County;
and the Morris Ridge Solar project,
a 177 megawatt solar facility that
includes 83 megawatts of battery energy
storage in the Town of Mount Morris,
Livingston County.14
New York City presents a particular
problem, as almost all of the electricity
generated within New York City
comes from fossil fuel-fired generation
sources.15 The 70% by 2030 renewable
electric generation target will be difficult
to achieve without new transmission
capacity allowing energy from upstate
renewable resources to penetrate into
New York City.16 To alleviate this
transmission constraint, the Commission
order modifying the Clean Energy
Standard created the Tier 4 process to
increase the flow of renewable energy
into New York City. Through this
process, the New York State Energy
Research and Development Authority
(“NYSERDA”) will procure up to
1,500 megawatts of environmental
attributes associated with renewable
generation delivered into New York
City.17 Eligible projects include certain
renewable energy systems located in
New York City or renewable resources
delivered to New York City over a
new transmission interconnection.18
NYSERDA’s Tier 4 solicitation has led
to bids from seven project sponsors for

projects that would generate over 35
million megawatt hours of renewable
energy annually—or enough energy to
power 5,000,000 homes.19 NYSERDA
is expected to select winning bids in the
third quarter of 2021.20 While the State
has taken steps towards achieving the
CLCPA clean energy goals, currently
it is unclear how the integration of
renewable resources will intersect with
the downstate region’s dependence on
existing energy resources.

Natural Gas Supply Issues
At the same time that the State is
pursuing the GHG reductions mandated
by the CLCPA, downstate New York
gas utilities have warned of potential
natural gas supply shortages.21 In
January 2019, Con Edison notified the
Commission that it would be imposing
a moratorium on new gas customers in
its Westchester County service territory,
citing gas supply constraints that limited
Con Edison’s ability to meet demand
on the coldest winter days.22 Con
Edison expects to end the moratorium
in November 2023 if approvals are
obtained for a compression facility
upgrade project that would increase
natural gas capacity to Con Edison’s
distribution system.23 In May 2019,
National Grid determined it could no
longer provide new gas service in much

of its downstate gas service territory,
including Brooklyn, part of Queens,
and Long Island.24 National Grid’s
moratorium lasted only months—it
ultimately reached a settlement with
the State in November 2019, but that
settlement did not resolve the long-term
natural gas supply issue.25 In its June
2021 Natural Gas Long-Term Capacity
Second Supplement Report, National
Grid forecasts that without an increase
in natural gas capacity, a gap between
natural gas supply and demand will start
in winter 2022-23 at 9 MDth/day26
and grow to a gap of 518 MDth/Day in
2035-36.27
A number of recently proposed
projects intended to address natural
gas supply issues have failed to obtain
State agency approvals. In 2016, DEC
denied a Clean Water Act Section 401
Water Quality Certification (“CWA 401
See CLEAN ENERGY, Page 18
Brendan J. Mooney is a
Partner and Michael Lloyd
is an Associate in the
Environmental and
Energy Practice Groups at
Cullen and Dykman LLP.

APPELLATE
COUNSEL
Christopher J. Chimeri is frequently sought by
colleagues in the legal community to provide direct
appellate representation for clients, as well as
consulting services to fellow lawyers.

Results-driven solutions to family law challenges
The firm’s appellate team is highly equipped to
navigate, or help you navigate, the complexities and
nuances of appellate practice, including all aspects of
matrimonial and family law in all departments in New
York State and the Court of Appeals, as well as civil
and commercial matters in the Federal Courts.

888 Veterans Memorial Hwy, Suite 530, Hauppauge, NY | 631.482.9700
320 Old Country Rd, Suite 206, Garden City, NY | 516.444.4200
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Lawyer Referral:
Why Aren’t You a Part of It?
include: admiralty; adoptions; international
When I was 28 years old, I moved back to
adoptions; animal law; appeals: state and
Long Island from Chicago and hung out a
federal; arbitration; banking law; civil rights
shingle. I rented an office in the back of a small
& discrimination; civil service; collections;
matrimonial firm in Rockville Centre and sent
computer law; condo/co-op; conservatorship/
out announcements that I had started a firm
mental hygiene; constitutional law; construction
that concentrated in labor and employment,
law; consumer law; lemon law; credit;
immigration, and customs work. I had no
contracts; corporations & partnerships;
clients and was not exactly sure how I was
education law; environmental; family court;
going to get them. I went to the Nassau County
abuse/neglect proceedings; juvenile; orders of
Bar Association (NCBA) and sat down with
protection; paternity; support enforcement;
a very nice woman named Pat Carbonaro.
foreclosures (mortgage, etc.); franchises;
She was the head of the Lawyer Referral
LBGTQ rights; general practice; immigration
Information Service at the NCBA. I asked her
& naturalization; international law; investments
the question most attorneys, especially young
& securities; insurance law; property damage;
Gregory
S.
Lisi
attorneys who just opened their firms, ask:
land condemnation & tax certiorari; landlord“How do I get clients?”
tenant; licensing; malpractice: dental, legal,
Instead of laughing, Pat calmly discussed some options.
medical, and psychological; Medicaid; Medicare; military/
She told me that some attorneys put ads in the Yellow
court martial; municipal; zoning/variances; patents;
Pages. For you youngsters, this was a thick book that had
trademarks; copyrights; pension plans; product liability;
advertisements in it, broken down by types of businesses,
real estate; small claims; social security; sports law; tariff
that people kept in their closets or used as door stops. The
& custom; tax; theatrical law; traffic court; unemployment
internet was still in its infancy and Google was not a real
insurance; veterans benefits; workers compensation; as well
thing yet in 1995.
as others. The $250 fee can get you on as many of these
Pat also discussed joining a committee at the NCBA
panels as you feel comfortable handling.
and networking with other attorneys, or other private
Panels with an additional fee include Bankruptcy
networking groups, as well as television and radio
($50);
Criminal Law ($50); Elder Law ($100); Labor and
advertising. The problem with the Yellow Pages, outside
Employment
Law ($50); Matrimonial ($100); Torts ($150);
private networking groups, and television or radio
and
Trusts
&
Estates
($100).
advertising, was that they were all very expensive and I had

FROM THE
PRESIDENT

very little money.
She then told me about the Lawyer Referral Information
Service (LRIS). It was a service provided by the NCBA to
the citizens of Nassau County where they could call in, tell
Pat or Carolyn Bonino their legal issue, and they would be
given two or three attorneys in that area of the law. This is
NOT a pro bono service. The potential clients are told that
the attorney will charge them fees.
I do not remember how much it cost then, but right now
it only costs $250—or $175 for attorneys admitted
ﬁve years or less—plus a small additional fee of $50 to
$150 in certain high traffic panels such as torts or trusts
and estates, plus ten percent of the legal fees after the first
$1,000 earned per client. This was something I could easily
afford. In fact, if I even got one small client in a year, LRIS
would pay for itself. If I got two clients, or a big client, it
was extremely profitable for very little investment in money
or time. So, I signed up for LRIS on the spot.
I have been a member of the LRIS for over 25 years. In
all that time I have never lost money. I have always made
back way more then my yearly investment. Some years it
would be 10 or 15 times the fee, while other years it was
SUBSTANTIALLY higher. I have certainly received fiveor six-figure cases from the LRIS over the years.1
It has been among the best investments in my practice I
have ever made.
So, what is the Lawyer Referral Service? It is a service
provided by the NCBA to give the public a referral to a
member of the NCBA with knowledge in the area the
person or business has a problem or issue in. LRIS is
promoted widely in the courts, agencies, libraries, and
websites. Clients who take advantage of the service come
from all walks of life. They run the gamut of the economic
spectrum and include individuals, small and large
businesses and even government entities.
The attorneys on the LRIS sign up for different
panels in areas they feel comfortable in. The panels

“I think the Lawyer Referral Service offers
a great opportunity for both the general
community and NCBA members. It offers the
public a chance to get connected with lawyers
who are able to assist them, and it offers NCBA
members the opportunity to provide valuable
legal services for those who need them. At the
end of the day, we are able to connect with more
people and expand our prospective client base.”
—George Merritts, LRIS Panel Member
LRIS Coordinators Pat Carbonaro and Carolyn Bonino
screen each caller. If they believe there might be a legal
issue, they go to the panel for the names. Panel members
are part of a computerized program designed to provide
attorneys’ names on a rotation basis according to areas of
concentration and geographic location. Callers are asked a
series of questions by LRIS staff to ascertain the nature of
the problem and the caller’s residence or place of business.
The caller is then given the appropriate referrals and they
call you. LRIS staff do not give legal advice—that is our
job as members. If you do not feel the person has a case,
or will not pay your fees, you do not have to take their case.
However, if you get just one case, even a residential real
estate deal or a small claims case, the LRIS membership
fee would be more than paid for. If you get a bigger
personal injury case or matrimonial case, the legal fees
could be substantial. Either way, this is a source of clients
that you should take advantage of. I did in 1995 and I still
do today.
Check out the NCBA website for more information or
call (516) 747-4070 ext. 1219 to join.
1. The testimonials and references in this article do not constitute a
guarantee, warranty, or prediction regarding the outcome. Testimonials,
reference and/or past results do not guarantee or predict future results.

Nassau Lawyer welcomes articles written by members of the Nassau County Bar Association that are of substantive and procedural legal interest
to our membership. Views expressed in published articles or letters are those of the authors alone and are not to be attributed to Nassau Lawyer,
its editors, or NCBA, unless expressly so stated. Article/letter authors are responsible for the correctness of all information, citations, and quotations.
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Andrea M. DiGregorio

“It was an era of can-do men….
And John Marshall was as
can-do as they came.”1

— Robert Strauss,
Author of John Marshall—The Final Founder

J

ohn Marshall, the fourth Chief
Justice of the United States―has
certainly made a profound and
lasting impact on American history and
legal jurisprudence. Over 186 years
after Marshall’s death in 1835, authors
still vie to write a definitive book on
the longest-serving Chief Justice of
the Supreme Court. This year alone,
two books have been published which
feature discussion about Marshall: (1)
John Marshall – The Final Founder (by
Robert Strauss); and (2) Irreconcilable
Founders: Spencer Roane, John Marshall,
and the Nature of America’s Constitutional
Republic (by David Johnson).2 Last
year brought a two-and-one-halfhour documentary on the influential
Virginian: John Marshall: The Man Who
Made the Supreme Court.3 Writings on,
and interest in, John Marshall is not,
of course, a recent phenomenon. In
1919, Albert J. Beveridge wrote a fourvolume, Pulitzer Prize-winning tome
on the staunch Federalist.4 Other books
have abounded over the years, such as:
John Marshall; Life, Character and Judicial
Services (1903);5 The Great Chief Justice
John Marshall and the Rule of Law (1996);6
John Marshall: Definer of a Nation (1996);7
and John Marshall: The Chief Justice Who
Saved the Nation (2014).8
Robert Strauss’s book distinguishes
itself from other linear, fact-laden
biographies by presenting a breezy
account of some highlights of Marshall’s
life, intertwining these events with the
politics of the time and more recent
happenings, and by interjecting the
author’s opinion on topics that he finds
connected to Marshall-inspired history,
such as “why we study history, and how
the study of it has deeply changed.”
Influential cases of the Marshall court
are also discussed, albeit from the
perspective of an author who is not
an attorney, but rather a freelance
journalist, who has worked for, inter
alia¸ Sports Illustrated.
Strauss’s selective and condensed
recounting of Marshall’s life is perhaps
the most engaging part of his book.
The author promotes Marshall as
being “of the people,”9 but whether
Marshall’s background fully supports
that proposition is for the reader to
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decide. For example, Marshall, born
in 1755, was one of fifteen children
begat by Thomas Marshall (a friend
and schoolmate of George Washington)
and Mary Randolph Marshall (whose
lineage is described as “Virginia
aristocracy”). Thomas Marshall worked
as a surveyor and land agent for the
British Lord Fairfax, and owned at least
2,200 acres of property during John’s
early childhood.
Despite his family’s relative financial
advantages, John received limited
formal education. He spent one year
at a small boarding school, and was
tutored at home for another year by a
“nascent minister.”10 Graduation from
law school was also not a part of the
Chief Justice’s background. He attended
“law lectures” given by the renowned
professor George Wythe at William and
Mary College, but left that institution to
follow his love interest and future wife―
Mary Ambler, who was eleven years
his junior―to Richmond, where her
father had been appointed Treasurer of
Virginia. According to the author, the
prerequisites for the Virginia bar “had
little to do with actually studying the
law,” but “more about who would sign a
license.”11 Here, Marshall had another
advantage: his second cousin, Thomas
Jefferson, was Governor of Virginia at
the time. Marshall was admitted to the
bar on August 28, 1780.
From there, the author recounts
Marshall’s ascendency to the Supreme
Court, which involved, among other

things, Marshall’s excellent reputation
as an attorney (he was considered the
best attorney in Richmond) and political
contacts. Marshall’s connections had
been acquired not only through familial
relations, but also via his military
career (he had served in Valley Forge
with George Washington) and his
involvement in the House of Delegates
as an elected official. President John
Adams―a fellow Federalist―was
particularly influential in Marshall’s
career: he appointed Marshall Secretary
of State in 1800, and, subsequently,
nominated him for Chief Justice of the
United States Supreme Court. Marshall
was confirmed by the Senate as Chief
Justice in 1801.
The author emphasizes to the reader
Marshall’s historical importance:
“Marshall would be a transformative
character in Supreme Court history.”12
And, Strauss buttresses his assertion with
discussion about Marshall’s approach
to decision making (Marshall aimed to
have unanimous decisions, and created
a collegial atmosphere amongst his
fellow jurists to achieve this goal) and
a review of the cases that defined the
role of the United States Supreme
Court and established that Court as a
branch of government co-equal to the
Executive and Legislative: Marbury v.
Madison (1803); Fletcher v. Peck (1810);
Martin v. Hunter’s Lessee (1816); Dartmouth
College v. Woodward (1819); M'Culloch v.
Maryland (1819); Cohens v. Virginia (1821);
and Gibbons v. Ogden (1824).13 Within

the discussion of these formative cases,
the author briefly raises a point of
consideration: should Marshall have
recused himself from the landmark
case of Marbury v. Madison? After all,
the case would not have commenced
had John Marshall (while Secretary of
State) timely delivered to Marbury a
commission for the position of justice
of the peace before John Adams’s
presidential term ended. Because of
Marshall’s neglect, and the refusal of
the incoming Jefferson administration
to deliver a commission to Marbury,
Marbury sued the new Secretary
of State, James Madison, for that
commission.
Another case where recusal may have
been appropriate was that of Martin v.
Hunter’s Lessee, in which Marshall was
“tangentially” involved in the properties
that were the subject of the lawsuit:
Marshall and his brother had purchased
some of the disputed property from
the heir of Lord Fairfax (for whom
Marshall’s father had worked at one
time). At the time the case was before
See MARSHALL, Page 27
Andrea DiGregorio works
in the Nassau County
District Attorney’s Office.
Andrea is the Unit Chief of
FOIL Operations, and also
serves as Senior Appellate
Counsel in the Appeals
Bureau. Statements made
in this article are those of
the author, and not the
District Attorney or her
Office.

We are pleased to announce Lisa Dvoskin, Esq. has joined the firm as Counsel.

Lisa Dvoskin is an accomplished legal professional with a diverse background
in many areas of the law, including litigation, real estate, employment, and
corporate law. She now focuses her practice on commercial and residential
real estate transactions, secured lending, corporate transactions,
employment law, intellectual property, and liquor licensing.
Prior to joining Lamb & Barnosky, Ms. Dvoskin worked for more than 25 years
for a prominent Long Island boutique law firm, first as a paralegal and then
for 12 years as an attorney. Ms. Dvoskin is a member of the Nassau County
Bar Association's Real Property Law and Labor & Employment Law
Committees. She is admitted to the courts of New York State and the U.S.
District Court for the Eastern and Southern Districts of New York.

Ms. Dvoskin received her law degree from Touro College Jacob D. Fuchsberg Law Center. There, she
received the Excellence Award in Interviewing, Negotiating and Counseling; was a participant in the
Alexander Hamilton Inn of Court, an educational organization devoted to excellence in all areas of the
law; and volunteered with Nassau Suffolk Law Services, which provides free legal services to
disadvantaged individuals. Ms. Dvoskin received her undergraduate degree from SUNY Old Westbury with
honors, where she received the Certificate of Academic Excellence awarded by the English Language
Studies Department; was a member of Sigma Tau Delta International English Honor Society and
volunteered as a student mentor working primarily with ESL (English as a second language) students.
534 Broadhollow Rd. I Suite 210 I Melville, NY 11747 I 631-694-2300 I www.lambbarnosky.com
Attorney Advertising: Prior Results Do Not Guarantee a Similar Outcome.

Lamb & Barnosky, LLP© 2021
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Delegation of Jurisdictional Prerogatives of
a Village Attorney and Village Prosecutor

FOCUS:
MUNICIPAL LAW

Charles J. Casolaro and Peter A. Bee

T

he role of a village attorney has
always been a topic of much
debate. “Because the mayor
and the board of trustees maintain
separate responsibilities, they can have
independent interests and needs when
seeking legal advice.”1 Consequently,
there are three clients which a village
attorney may be called upon to serve:
“the village as a corporate entity, the
mayor as the chief executive public
officer, and the board of trustees as the
local legislative body.”2
It is the prerogative of the mayor,
subject to approval of the board of
trustees, to appoint “all non-elected
officers and employees.”3 The village
also has the option of establishing the
position of village attorney as an “officer
of the village with a term of office,”
which allows the mayor to hire and fire
the village attorney similarly to any other

employee of the village, but also endows
the village attorney with the “sovereign
power of the municipality.”4 Whether
village attorneys are truly “officers” can
vary from village to village depending
upon what responsibilities are assigned
in a particular village code. Nevertheless,
the exercise of sovereign power would
permit the attorney to, inter alia, bind
the village to contracts, settle disputes,
and create financial obligations without
the express permission of the board
of trustees, a seemingly contradictory
exercise or abrogation of fiduciary
power under village law. Even further,
village attorneys are subject to the
notion that the client must consent to
being represented by the attorney, and
therefore, an attorney who is appointed
as an officer must be appointed by both
the “mayor and the board of trustees.”5
Appointing village attorneys as officers
of the government is a complicated
proposition.
The statutory construction of a village
government permits the village to create
a Village Justice Court.6 Justice courts
are charged with the adjudication of
civil and criminal matters. In the civil
arena, village justice courts can hear
actions seeking monetary awards of up
to $3,000 and small claims proceedings
not to exceed $3,000.7 They also can

hear landlord/tenant disputes, and have
the authority to impose an ultimate
penalty of eviction, and also an award
for back rent.
In the criminal arena, village justice
courts are authorized to handle
matters involving the prosecution of
misdemeanors and violations that
are committed within the village’s
geographic boundaries. The criminal
jurisdiction of village courts is also wide
and varied, and includes: conducting
arraignments and preliminary hearings
in felony matters; presiding over cases
involving Vehicle and Traffic Law
misdemeanors and traffic infractions;
presiding over matters involving
violations of a village code, such as
illegal parking, unlawful dumping of
rubbish or bulk items onto a village
street, and loud noises that cause a
disturbance of the peace; and presiding
over matters involving certain violations
of the Uniform Fire Prevention and
Building Code.8
The role of the Justice Court is
included in the Uniform State Court
System of the State of New York,
derives its authority under the New
York State Constitution, and is subject
to the jurisdictional requirements set
forth in the Uniform Justice Court Act,

the Criminal Procedure Law, and the
Uniform District Court Act.9 Most
villages have an elected justice, who
sits for a term of two or four years.
Most villages also have an appointed
associate justice, who sits for a term
generally established by resolution, not
to exceed one year, and who is subject
to reappointment by the mayor with the
approval of the board of trustees.

Role of the Village Attorney
The village attorney serves as the
chief legal advisor for the village, and
See VILLAGE, Page 27
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John Caravella

R

ecognizing the push toward
cleaner and renewable sources
of energy, federal, state, and
local governments have increasingly
supported and encouraged the use
of solar power, and consumers are
accordingly having solar panels
installed with growing frequency.
While solar panel installation has
become a growing business in New
York, the legislature cannot foresee all
the practical pitfalls to homeowners
dealing with potentially unscrupulous
dealers and installers of solar energy
systems. Consequently, homeowners
frequently purchase solar energy
systems based on promises of energy
savings and warranties, only to find
themselves with nonfunctioning
systems and sellers or servicers who do
not back up their work.
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Legal Loopholes Foster Unethical Practices
in Solar Energy Warranties
The existing law on solar energy
systems in New York derives from
the Solar Energy Products Warranty
Act, Article 12 of the Energy Law,1
and to a lesser extent, the federal
Magnuson-Moss Warranty Act.2
The New York law imposes specific
requirements on agreements for the
sale or installation of solar energy
systems, which must set forth, inter
alia: the name and address of the
manufacturer; operation, maintenance,
and installation instructions; copies of
express warranties; and a clear statement
to the effect that “No specific thermal
performance for this solar system is
warranted unless stated herein.”3 With
respect to warranties on solar energy
systems, the New York law requires
that they be in writing and contain the
following minimum standards:
• A one-year warranty against
failure due to improper installation
or defective hardware used in
installation;
• A one-year warranty against defects
in the materials, manufacture, or
design of a solar energy system; and
• A three-year warranty against
defects in the materials,
manufacture, or design of a solar
collector, tank, or heat exchanger.4

LOWER COST
MEDIATION AND
ARBITRATION
Through the Nassau County Bar Association

The federal law, on the other hand,
does not specifically relate to solar
energy systems but does provide
general requirements for warranties
on consumer products.5 Warranties
must, among other things, identify what
the warrantor will do in the event of
a defect, detail the process by which
the consumer must seek to enforce
the warranty, and state the length of
the warranty and the timeframe in
which the warrantor will perform its
obligations under the warranty after
receiving notice of a warranty claim.6
At a minimum, the warrantor must also
remedy the defect within a reasonable
time at no charge to the consumer and
give the consumer the option, after a
reasonable number of attempts by the
warrantor to remedy the defect without
success, to request either a refund or a
replacement free of charge.7
Both the New York State and federal
laws provide private causes of action
for consumers injured by a violation
of either statute,8 and of course there
are traditional causes of action for
breach of contract and breach of
warranty. The Solar Energy Systems
Warranty Act does not expressly set
out a limitations period, but it has been
interpreted in conjunction with the four-

year limitations period for breach of
warranty,9 so courts are likely to impute
the same limitations period to claims
directly arising under that Act. Claims
under the Magnuson-Moss Warranty
Act are subject to a four-year statute of
limitations.10
Because New York courts treat the sale
and installation of a solar energy system
as a sale of goods,11 a breach of contract
claim would be subject to the Uniform
Commercial Code’s four-year breach
of contract limitations period.12 The
cause of action accrues when the solar
energy system installation is completed.13
Moreover, unless the warranty explicitly
See SOLAR ENERGY, Page 25
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FOCUS: JUNETEENTH
HISTORY AND HOLIDAY

Steven G. Leventhal

T

he path to abolition of statesanctioned American slavery was
fraught with legal and political
obstacles, and with a military cataclysm
the outcome of which was uncertain.
Abraham Lincoln always opposed
slavery on moral grounds. In the 1850s,
he argued against its expansion into the
Western territories. He was propelled
out of political retirement by the 1854
enactment of the Kansas-Nebraska Act,
which provided for popular sovereignty
and repudiated the containment of
slavery in the South contemplated by the
1820 Missouri Compromise.
In the first of his 1858 debates with
the Act’s sponsor, Illinois Senator
Stephen Douglas, Lincoln said:
It is the eternal struggle between
these two principles—right and
wrong—throughout the world….
It is the same spirit that says, “You
toil and work and earn bread, and
I’ll eat it.” No matter in what shape
it comes, whether from the mouth
of a king who seeks to bestride the
people of his own nation and live
by the fruit of their labor, or from
one race of men as an apology for
enslaving another race, it is the
same tyrannical principle.
In his first inaugural address,
Lincoln said that his “dissatisfied fellow
countrymen” had “no oath registered
in heaven to destroy the Government,”
but that he “would have the most
solemn one to preserve, protect, and
defend it.” As President, Lincoln
recognized that to preserve the Union
he needed to maintain the fragile
support of the Border States, where
sympathy for the Confederacy was a
significant political factor.
In August 1861, Union General
John Fremont declared martial law
in the Border State of Missouri, and
unilaterally proclaimed that all enslaved
persons held by those in active rebellion
would be freed. Lincoln was irate.
To calm the Border States and keep
them in the Union, he was forced to
act at the risk of offending the radical
Republicans in Congress. He directed
Fremont to rescind the order and, when
Fremont refused, Lincoln relieved him
of command.
Lincoln was determined to resist the
urgent pressures of competing political
factions, some demanding policies that
were more conciliatory, and others
demanding policies that were more
radical. His public pronouncements

Lincoln, Emancipation and Juneteenth
were measured, and he proceeded at
his own pace. In August 1862, with the
Emancipation Proclamation already
drafted but not yet announced, Lincoln
responded to an open letter published by
New York Tribune Editor Horace Greeley,
critical of Lincoln’s moderation:
I would save the Union. I would
save it the shortest way under the
Constitution…. If there be those
who would not save the Union,
unless they could at the same time
save slavery, I do not agree with
them. If there be those who would
not save the Union unless they
could at the same time destroy
slavery, I do not agree with them.
My paramount object in this
struggle is to save the Union, and
is not either to save or to destroy
slavery. If I could save the union
without freeing any slaves I would
do it; and if I could save it by
freeing all the slaves I would do
it; and if I could save it by freeing
some and leaving others alone I
would also do that…. I have here
stated my purpose according to
my view of official duty; and I
intend no modification of my oftexpressed personal wish that all
men everywhere could be free.
In the South, slave labor was exploited
to support the war effort. Lincoln
concluded that by freeing enslaved
people in the Southern states he
would deprive the Confederacy of an
important resource, weaken morale in
the suffering South, and discourage the
European powers, anxious to restore
the supply of embargoed cotton, from
recognizing the Confederacy and
providing aid in a war to defend slavery
(slavery was abolished in most of the
British Empire in 1833, and by France
in 1848).
Lincoln never asked Congress to
declare war on the Confederacy, because
he never recognized its independence.
He viewed the War not as a struggle
against a hostile nation, but rather as
a police action aimed at suppressing
an insurrection. Nevertheless, Lincoln
made liberal use of his war powers. The
Emancipation Proclamation was issued
as a war measure, freeing enslaved
people in areas in rebellion only. Thus,
as with his suspension of the Writ of
Habeas Corpus, Lincoln used the war
powers of his office while refusing to
acknowledge that the Nation was at war.
Lincoln’s unprecedented use of
Executive power has been the subject
of endless legal debate. In Ex Parte
Merryman,1 Chief Justice Taney opined:
I can see no ground whatever for
supposing that the President in any
emergency or in any state of things
can authorize the suspension of
the privilege of the writ of habeas
corpus, or arrest a citizen except in
aid of the judicial power.
Invoking his oath to “preserve, protect
and defend the Constitution of the

United States,” Lincoln responded:
Are all the laws but one to go
unexecuted, and the Government
itself go to pieces lest that one
be violated? Even in such a case,
would not the official oath be
broken if the Government should
be overthrown when it was believed
that disregarding the single law
would tend to preserve it?
Lincoln first presented the
Emancipation Proclamation to his
cabinet in July 1862. But his Secretary
of State and close advisor, William
Seward, warned that the sustained series
of disastrous battlefield losses suffered
by the Union army would make the
Emancipation Proclamation appear
to be an act of desperation. Lincoln
was persuaded to wait for a battlefield
victory before issuing the Proclamation,
and locked it away in a desk drawer.
Meanwhile, Confederate General
Robert E. Lee hoped that a Confederate
invasion of the North would provide
relief to a battered and impoverished
South, dampen Northern support for
the War, reduce Lincoln’s chances of
being reelected the following year, and
encourage the European powers to
recognize the Confederacy and join
in its war effort. The results of Lee’s
strategy were the horrific battles of
Antietam in September 1862, and
Gettysburg in July 1863.
The battle of Antietam was fought
to a draw but, in an era when success
in battle was measured by territorial
conquest, Lee’s failure to capture
Northern territory was the opportunity
for which Lincoln had waited. He
declared victory and on September
22, 1862, issued the preliminary
Emancipation Proclamation, effective
January 1, 1863.
By the end of the War, approximately
179,000 formerly enslaved people served
in the Union Army, making up ten
percent of the Union forces. Another
19,000 served in the Navy.
Lincoln understood that the War
would not be won through territorial
conquest of the South, but rather
through the destruction of the
Confederate army. To Lincoln’s dismay,
Union General George Meade failed to
capitalize on the opportunity to destroy
Lee’s army following the battle of
Gettysburg, when it was trapped, waiting
for the flood waters of the Potomac to
recede and allow for its escape to the
South on pontoon bridges.
Buoyed in July 1863 by same day
victories at Gettysburg in the East
and Vicksburg in the West, and in
September 1864 by the fall of Atlanta
in the South, Lincoln won reelection in
November 1864.
In his most eloquent and powerful
speech, the second inaugural address,
Lincoln posited that the Civil War was
the Divine punishment given to both
the North and the South as “the woe
due to those by whom the offense [of

slavery] came.”
Fondly do we hope, fervently do
we pray, that this mighty scourge
of war may speedily pass away.
Yet, if God wills that it continue
until all the wealth piled by the
bondsman’s two hundred and fifty
years of unrequited toil shall be
sunk, and until every drop of blood
drawn with the lash shall be paid
by another drawn with the sword,
as was said three thousand years
ago, so still it must be said “the
judgments of the Lord are true and
righteous altogether.”
At a White House reception later that
day, Frederick Douglass told Lincoln that
he judged the speech “a sacred effort”.
Lee surrendered his army to Grant
at Appomattox Courthouse on April
9, 1865. Lincoln had only six days to
live. The Confederate Army in the
Western theater surrendered on June
2. News that the War was over did
not immediately reach remote areas
of the South. Even when it did, many
Southern planters refused to free
enslaved workers.
In Texas, 250,000 people remained in
slavery until June 19, 1865, when 2000
Union troops arrived in Galveston and
read General Order No. 3 of General
Gordon Granger:
T h e p e o p l e o f Te x a s a r e
informed that in accordance
with a Proclamation from the
Executive of the United States,
all slaves are free. This involves
an absolute equality of personal
rights and rights of property
between for mer masters and
s l ave s, a n d t h e c o n n e c t i o n
therefore existing between them
becomes that between employer
and hired laborer.
The freedom proclaimed by General
Granger, and the Emancipation
Proclamation upon which it was based,
rested on the untested justification that
the President was authorized by his
war powers to confiscate “property”
in areas in rebellion. In the appalling
1856 decision of Dred Scott v. Sandford,2
the Supreme Court had reaffirmed
the notion that ownership of an
enslaved person was a constitutionally
protected property right. Nationwide
abolition would require a constitutional
amendment.
Ironically, Chief Justice Taney,
like Lincoln at Gettysburg, cited the
Declaration of Independence and
invoked the self-evident truth that “all
See JUNETEENTH, Page 26
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Melissa S. Levin

S

ince the very first summary
proceeding statute was enacted by
the New York State Legislature in
1820, those proceedings have been the
rule, rather than the exception, used by
landlords to regain possession of their
real property.1 As such, commencing a
summary proceeding in Housing Court
became the most common method for
evicting a tenant, since it was typically
the quicker and more cost-efficient
method, inapposite to its counterpart: the
common-law, formal action of ejectment
commenced in Supreme Court.2
Then the year 2020 arrived, and
with it came a once-in-a-lifetime
worldwide pandemic, along with a
throng of executive orders by Governor
Cuomo and judicial directives issued
by court administration, all of which
detrimentally affected a landlord’s ability
to utilize the once “speedy” summary
proceeding to evict. As a result of these
COVID-related initiatives, summary
proceedings in Housing Court effectively
came to a screeching halt early last year.
Now, although it’s been roughly
17 months since the Housing Court
shuttered its doors and became mired in
near-total paralysis due to COVID-19,
court dates for cases commenced after
March 17, 2020 are only just beginning
to trickle in at an excruciatingly lethargic
pace. That is, while Housing Court has
allowed new summary proceedings to be
filed throughout the pandemic, the vast
majority of those cases are in a virtual
holding pattern, having been put on
pause without any scheduled hearing
dates thus far.
As a result of this Housing Court
stalemate, landlords are now turning
back to the common-law method
of ejectment to regain possession of
their property. The greatest benefit of
ejectment actions in the current “Age
of COVID” we find ourselves in is, of
course, that Supreme Court actions
are actually being heard at a much
higher rate than their Housing Court
counterparts. This is due to the fact
that the recent legislative, executive,
and judicial pandemic mandates do
not seem to be appliable to ejectment
actions, so there is not such an
extraordinary delay before being heard
by the Supreme Court.3
It is important to understand,
however, exactly what an ejectment
action is before opting to commence
one instead of a summary proceeding.
To begin, an ejectment action is not
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The Time Has Come for Landlord-Tenant
Practitioners to Reconsider Ejectment Actions
an absolute substitution for summary
proceedings in that a landlord cannot
commence an action for ejectment
against a residential tenant on the
grounds of nonpayment of rent. Indeed,
it is typically used in lieu of a summary
holdover proceeding since a successful
action requires the tenancy to have
already expired.
Article 6 of the RPAPL codified
common-law ejectment, referring to it as
“Actions to Recover Real Property.”4 At
the time of enactment, the Legislature
deliberately pointed out that “the
common law principles governing the
ejectment action are unchanged, unless
specifically modified by statute.”5 Thus,
while RPAPL Article 6 did not add
any notice requirements, it also did not
abolish those notices already required
under the common law.
For example, the common law of
ejectment did not specifically require
that a predicate notice be served on
a defendant in an ejectment action
based on the grounds that the tenant
wrongfully held over after expiration of
a fixed and definite term.6 However, it did
require a notice to quit to be served on
a defendant in order to remove a tenant
of an indefinite term.7 Accordingly, a
strong argument can be made that those
requirements still remain intact today
and, generally speaking, in stark contrast
to a summary proceeding, no predicate
notice is required to commence an
ejectment action in Supreme Court.8
What is required in an ejectment
action, however, is that a plaintiff must
establish, via summons and complaint,
that (1) it is the owner of an estate in
tangible real property; (2) it has a present
or immediate right to possession of
the estate (i.e., an expired tenancy or
term); and (3) the defendant is in present
possession of the estate.9 If the plaintifflandlord is successful in establishing
said criteria, the court will then issue a
possessory judgment and a warrant of
ejectment, which will ultimately be used
by the plaintiff to evict its tenant and
recover possession of the premises.
As of the time of publication
of this article, the United States
Supreme Court has vacated the the
latest eviction moratorium from the
Centers for Disease Control ("CDC"),
holding that the CDC had exceeded
its statutory authority in issuing the
moratorium. The Supreme Court
also struck down part of New York
State's moratorium which allowed
tenants to avoid eviction by declaring
that they have suffered a COVIDrelated hardship, without providing any
proof or affording landlords any due
process. In light of these developments,
New York Governor Kathy Hochul
has called for a special session of the
Legislature. On September 1, 2021, the
New York lawmakers voted to extend
an eviction moratorium until January,
15, 2022, with changes to account

for the Supreme Court decisions that
blocked the state's program and the
larger federal moratorium. Landlords
now have a right to request a hearing
in Housing Court to contest any
tenant’s claim of financial hardship
that protected them from eviction.
With landlords now able to challenge
a tenant's claim of hardship, and the
prospect of an end to the moratorium
next year, the Housing Court must
navigate issuing initial hearing dates for
the exorbitant backlog of cases filed since
March 2020, along with the impending
deluge of new cases landlords have
been waiting to commence once the
moratorium has ended.
Given the significant obstacles
presently in play in Housing Court,
practitioners of landlord-tenant law
would be prudent to consider an
ejectment action as an alternate path to
achieving the relief typically sought in
the past by way of summary holdover
proceeding. What was once thought
of as costly, time-consuming and
cumbersome has once again become a
desirable route to eviction.

expeditious and fair procedures for the determination
of disputes involving the possession or real property.”
Brusco v. Braun, 84 N.Y.2d 674, 681(1994)
3. Executive Orders issued by Governor Cuomo
during the pandemic under EO 202 and its progeny
apply only to a proceeding, and not an action. See generally
CPLR § 103(a)(b) and CPLR Art. 4, differentiating
between a special proceeding in housing court vs. a
civil action in supreme and civil courts.
4. See RPAPL §601 (designating ejectment as “action
to recover possession of real property”); 1537
Associates v. Temlex Industries, Inc., 1128 A.D.2d 384 (1st
Dept. 1987).
5. Alleyne v. Townsley, 110 A.D.2d 674 (2d Dept.
1985); and the citation following Aponte v. Santiago,
must read as follows: 165 Misc.2d 968 (Civ. Ct.,
Bronx Co. 1995). Aponte v. Santiago, 165 Misc.2d 968,
630 N.Y.S.2d 869 (Civ. Ct. Bronx Co.1995).
6. Alleyne v. Townsley, supra (citing Carmody-Wait 2d,
NY Prac 13. § 89:118).
7. Gerolemou v. Soliz, 184 Misc.2d 579 (A.T. 2d Dept.
2000); Hsui v. Trujillo, 192 Misc.2d 147 (Sup. Ct.,
Bronx Co. 2002).
8. “No statute abrogates the common law rule that
notice is unnecessary to maintain an ejectment
action.” Alleyne v. Townsley, supra; Aponte v. Santiago,
supra; see also, Southside Dev. Co. v. Mitchell, 156
A.D.2d 268 (1st Dept. 1989); and the parenthetical
to that case should read: ("service of the notice of
termination [is] irrelevant in an ejectment action").
9. Merkos L’Inyonei Chinuch, Inc. v. Sharf, 59 A.D.3d 408
(2d Dept. 2009).

1. See Session Laws of New York 1820, Chapter CXCIV;
see also, RPAPL art. 7; 2 Warren’s Weed, New York
Real Property, Ejectment § 1.01).
2. Article 7 of the Real Property Actions and
Proceedings Law (“RPAPL”) governs summary
proceedings and was enacted “to provide for

Melissa S. Levin is a
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law, real estate law,
administrative law, and
commercial litigation. She
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at MLevin@hwrpc.com.
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How to Survive an Unexpected
Technological Nightmare

FOCUS:
TECHNOLOGY

Brian Libert

T

his pandemic has demonstrated—
that whether you are a solo
practitioner, a small to large law
office, or a municipality—everyone must
be prepared to work remotely on little
to no notice. It is not only good practice
at this point but necessary to make sure
that offices and homes have the tools
and technology necessary to make such
a transition. What follows is a beginner’s
guide to help you transfer smoothly
from in-person to a remote setting.

Glossary of useful terms
Cloud Storage—Storage of digital
data or files, on a group of servers
located in a third-party location.
(Examples of Cloud Storage
include: Dropbox, Microsoft
OneDrive and Google Drive.)

Local Storage—A way of saving a
file directly on your computer, and
only on that computer. It is not on
any network. This is commonly
called “saving to hard drive.”

Virtual Private Network “VPN”—
An internet service that connects a
remote user to a business’s secure
internal network to prevent data
breaches.

Network Storage—A way to file
on a network hard-disk which is
located centrally, but usually not
available to the outside world or
the internet.

Remote Desktop Access—A
software that allows a person to
connect to a desktop computer in
an office from their computer at
their home. It allows the user to see
the exact same things that would
be shown on their work desktop.

Document Formats—Each file
on a computer has a specific
“file type.” Certain file types are
compatible with certain programs
and certain file types are not
compatible with certain programs.
For example:
• A “.doc” and “.docx” are
common types of documents
that one can edit with a word
processing program such as
Microsoft’s Word, compared
with a Portable Document
Format “PDF.”
• P D F f i l e s are s u p p o s e d
to represent a hard copy
document that cannot be
edited easily. This should be
used for contracts and legal
signings in a digital world.

Tax Defense & Litigation

Harold C. Seligman has been a member of the
United States Tax Court since 1987.
He has represented individual and corporate clients
in hundreds of tax cases, both large and small,
over the past 30 years against the IRS and New York
State Department of Taxation and Finance.

Long Tuminello, LLP
120 Fourth Avenue
Bay Shore, New York 11706
(631) 666-2500

www.longtuminellolaw.com

Many businesses, including law
firms, have taken a “toe in the water”
approach to technology for various
reasons, some practical and others
not so practical. In March of 2020,
those same businesses were struck with
an unprecedented situation: adapt or
fail. If progress happens slowly, for a
few moments, it needed to happen
immediately. Some businesses which had
already entered the proverbial “shallow
end” (to stick with the pool analogy)
were able to make some adjustments
and quickly swim out into deeper waters.
Others had been swimming for years
already, and yet others still were outside
the pool, arms crossed, afraid perhaps
that the water was too cold. COVID19 was proof that the water is not too
cold, that it’s just right and that failure to
enter the technological world now is akin
to failing your clients.

The Basics
Employees and supervisors must
know how to operate a computer and
have a basic understanding of how it
works. Baseline knowledge includes:
sending emails, using attachments, using
downloaded files, finding those same
files in a digital folder and being able to
re-send those same files, using a flash
drive and understanding basic internet
uses such as Google, YouTube, Slack,
Teams, or other modern communication
software. Also, knowledge about using a
webcam (more on that later).
Beyond these basic techniques, it
would be advisable for each employee
to understand the physical components
of a computer such as “monitor,” vs
“tower or CPU.”1 These terminologies
are important to the extent that the
employee needs to interface with IT
Specialists.
These basic terms and procedures
can be learned in many ways. There are
paid online learning sites such as Udemy
and Coursera, or, for a great depth of
training, it is ideal to seek out an IT
Specialist who can come into your office
(physically or virtually) to go through
each and every necessary application
your employees may be required to use.

How to Deal With Documents?
The two main things any law firm
will need from the smallest up to the
largest in a remote setting are Cloud
document storage and sharing, and

videoconferencing capabilities. Email is,
of course, a necessity of any modern law
firm as well.
Regarding Cloud Storage, there are
several prerequisite steps. Any document
you wish to access via Cloud Storage
must be “uploaded” or sent to those
Cloud folders. Accordingly, attorneys
and staff should be directed to update
their business Cloud Storage folders on
a regular basis. When the emergency
strikes, it may be too late to make
provisions for that. Further, it would be
wise to require that those documents be
filed in an orderly manner, and, perhaps
that each attorney or support staff use a
consistent file-naming convention.2
While larger offices may have
“Network Storage,” smaller firms and
practices may not. And, remember,
typically internal Network Storage
through programs such as Novell, are
not accessible from the outside world. In
other words, once you leave the office,
the office network stays exactly where
you left it—at the office. In this way,
Network Storage is not a replacement for
Cloud Drives unless provisions for VPN
Remote Desktop Access are available.
Although free Cloud Storage
applications do exist, given the
confidential nature of attorney files, it
is advisable to use a paid and reliable
Cloud Storage service that can provide
some backup of its security due
diligence.3 Many software products
come with thorough educational
documentation including videos, and in
some instances live instruction called “on
boarding.” If there is no documentation
for using a Cloud Service, or any tech
application you should refer to YouTube
as a resource. Simply searching in
YouTube for “How to use Dropbox”
yields many potentially valid results.
In addition to software, firms must
ensure that employees can do all
necessary office functions in their homes.
As already mentioned, lawyers and
support staff should regularly update
a Cloud Storage folder; however, in
addition, the firm likely has a large
collection of hard-copy documents which
are not available in digital format. Now
would be a good time to think about how
to access those in case of a technological
emergency. The most prudent solution
would be a “paperless office” whereby
any document crossing the threshold
of the door gets scanned, entered, and
then filed in physical form, just as back
See NIGHTMARE, Page 26
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New Obligations on Landlords,
and A Right of Action for Tenants

Joseph Sacco

ew York City is beginning
to embrace the global data
privacy trend, and residential
building owners need to take notice.
The New York City Council has
enacted the Tenant Data Privacy Act
(“TDPA”), which took effect at the
end of June 2021.1 The New York
City Counsel enacted the TDPA in
response to an increasing number
of residential buildings throughout
New York City transitioning from
traditional mechanical locks and keys
to more modern means of access such
as key fobs, key cards, and biometric
identifiers. In light of the data generated
and processed in connection with these
new “smart access” mechanisms, the
TDPA is intended to regulate and
restrict the collection, processing, and
use of such data.2

The TDPA is a Local Law, amending
the New York City Administrative Code,
that regulates the collection, use, storage,
and retention of data on tenants of
“smart access” residential buildings. A
“smart access” building under the TDPA
is a Class A multiple dwelling (as defined
in Section 27-2004 of the Housing
Maintenance Code) that utilizes a
computerized keyless entry system such
as a fob, radio frequency ID (“RFID”)
card, mobile app, biometric value, or
other digitized entry method.3
The TDPA imposes certain
obligations on smart access building
owners surrounding the collection of
tenant reference data and the use of
tenant authentication data to verify
tenants’ identity against the reference
data. Smart access building owners
must obtain a tenant’s express consent,
whether in writing or via mobile
app, to collect reference data for use
in the smart access system.4 Data
collection under the TDPA must also
be minimized and limited solely to
such reference data and authentication
data necessary to allow access to the
building. Any authentication data must
be destroyed within ninety days from

its generation or collection unless it is
retained in an anonymized format.5
Smart access building owners are
also prohibited from leveraging a smart
access system to track tenants outside of
the building, or from utilizing reference
and authentication data to track the
frequency and timing of a tenant’s use
of the access system in order to harass or
evict a tenant.6
The TDPA also introduces a
concept common to social media and
e-commerce websites: privacy policies.7
Smart access building owners must
provide tenants with a written privacy
policy that outlines (a) what data the
smart access system collects; (b) any
third parties with whom the data will
be shared; (c) how the data will be
protected; and (d) how long the data will
be retained. Further, the smart access
system must implement stringent data
security measures such as encryption,
regular firmware updates, and the ability
for tenants to change or update login
credentials.8
The TDPA also provides a private
right of action, which may present
class action implications (depending on
building size).9 Tenants may bring an
action under the TDPA for any data
sold in violation of the statute seeking

compensatory and punitive damages, as
well as statutory damages ranging from
$200 to $1,000 together with attorneys’
fees.10
However, it must be noted that
nothing in the TDPA affects a tenant’s
obligation to pay rent notwithstanding
any violation by the landlord.11 Based on
how “smart access” systems operate, and
the availability of entire data sets with
respect to an entire building of tenants,
if the landlord runs afoul of one tenant,
the chances are strong that the violation
would be building-wide with damages
quickly adding up in the aggregate of
every tenant in the building.

Advice to Counsel
The TDPA is one of the first
statutes in the nation to specifically
regulate access data collected and
used in connection with multifamily
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Rudy Carmenaty

A district judge in the federal
courts has, I think, the best job,
legal job in the world.
Seeing real people, dealing with
real problems … developing the
law, pushing the envelope where
required.1

— Jack Weinstein

F

or many years, the joke going
around the Eastern District Court
in Cadman Plaza was—“God has
been seeing a psychiatrist lately because He
thinks He is Jack Weinstein.”2 Although it
is uncertain if the Almighty has met his
match, when Jack Weinstein died on
June 15, 2021, it unquestionably marked
the end of an era.
Jack Bertrand Weinstein was a man
for all seasons, even if his rulings were
not to everyone’s liking. During his
lifetime he played many roles: attorney,
law professor, legal scholar, reformer,
jurist. As a judge, he was committed
to the dignity of each party, if not the
comfort of every attorney, appearing
before him.
An institution on the federal bench,
Weinstein was appointed by Lyndon
Johnson in 1967.3 Although he attained
senior status in 1993, Weinstein still
carried a full caseload until February
of 2021 when he retired from active
judicial service. Somehow it seemed that
he would go on forever.
During his remarkable career,
Weinstein exhibited brilliance and
defiance in equal measure. Weinstein
was an innovator. His intelligence, work
ethic, and grounding in the law were
unsurpassed. He expanded the ambit of
adjudication so as to address compelling
legal issues in novel and empathetic ways.
At the same time, he defied
convention, appellate courts, a rising
conservative tide, and, in his later years,
the actuarial tables. By the 1990’s, he
was recognized as “the most important
federal judge of the last quarter century.”4 To
others however, “he [was] the epitome of
judicial power run amok.”5
A member of the Greatest
Generation, Weinstein attended
Columbia Law School on his return
from naval service in World War II.
Graduating in 1948, he joined the
Columbia faculty after clerking for
Stanley H. Fuld at the NYS Court of
Appeals. At Columbia, he established
himself as an authority on civil

In Memoriam: Jack Weinstein (1921-2021)
procedure and evidence.
Weinstein’s broad-ranging
scholarship is reflected in countless
books, treatises, and law review articles
which bear his name. Possessing an
encyclopedic knowledge of the law, he
contributed to Thurgood Marshall’s
legal briefs in the landmark case of
Brown v. Board of Education.6
By the mid-sixties, Weinstein was
living in Great Neck. County Executive
Eugene Nickerson, who would himself
later serve as a judge in the Eastern
District, named him the Nassau County
Attorney. In this capacity, Weinstein was
instrumental in the creation of NassauSuffolk Law Services.
But it was as a federal judge that
he cemented his position in the
American legal firmament. His
legacy is substantial, wide-ranging,
and transformative. Weinstein, more
importantly, stood for something. He was
a talisman of sorts from an era when
judicial activism was more accepted and
yes even applauded.
As much as a maverick as he was on
the bench, at the time of his nomination
Weinstein was very much in-step with
the prevailing tenor of the times. It could
rightfully be argued that Jack Weinstein
was the last surviving jurist to embody
the liberal ethos of the Warren Court.7
Few judges, certainly at the
District Court level, had such a
sweeping influence on American
law. Traditionally, a trial judge’s
decisions concern only the parties who
are subjects of the litigation being
contested. Ever willing to buck the
strictures imposed by the legal hierarchy,
Weinstein’s rulings have proven to be
the exception.
As Professor Bennett Capers once
observed, he “seem[ed] to have a larger
audience in mind. He seems to be saying, Look
at what’s going on.”8 Weinstein believed
that “Society in this country is changing, so the
law has to be adjusted.” 9 Forthrightly, he
always acknowledged that he would be
“making” law as a judge in cases both
great and small.
Not everyone was enamored by
Weinstein’s approach, but he defended it
by affirming that “[i]f the Court of Appeals
disagrees with me or somebody else disagrees
with my rulings, it doesn’t bother me…. I don’t
feel I have to justify myself to anybody but
myself.”10 This stoic posture earned him
the moniker “Reversible Jack”.11
The sheer number of matters that
have been argued in his courtroom have
ranged from the routine to the sublime.
And he was always in control, regardless
of who was standing before him. Only
Jack Weinstein could try reputed mobster
Vincent the “Chin” Gigante, the so-called
“Odd Father,” and not be upstaged.
Weinstein was also devoid of all
pretensions. In spite of his lofty position,
the Judge preferred wearing a business suit
when presiding in his courtroom instead

of the traditional black robes.12 His
choice of courtroom attire was not the
only area where he charted his own path.
It was his exceptionally deft handling
of class-action tort litigation where his
acumen and abilities came to the fore.
In the 1980’s, Weinstein orchestrated
the creation of a ground-breaking $180
million settlement fund to address claims
by members of the military who had
been exposed to the defoliant Agent
Orange during the Vietnam War.13
Faced with a human problem on an
epic scale, one in which servicemembers
appeared unlikely to succeed, he came
up with a solution. He consolidated sixhundred cases, held hearings in five cities
across the country, heard testimony from
more than a thousand veterans and, in
the process, devised the paradigm for all
such subsequent class-action matters.14
Of equal import were the cases
that the Judge refused to take on.
He declined to hear criminal drug
prosecutions in revulsion to the
mandatory sentencing laws Congress
enacted. He felt these laws were
excessively punitive and deprived
him of any discretion. Weinstein was
never hesitant when exercising his
prerogatives.
Weinstein’s passing begs the question:
can an Article III judge remain faithful
to his oath under the Constitution while
still remaining true to his professed ideals
of individual justice? After all, federal
judges, once confirmed and barring
impeachment, serve for life.
Judges are not philosopher kings,
or at least they shouldn’t act as if they
are. Weinstein for all his brilliance, his
dedication, and his vaunted compassion,
leaves us with an unresolved tension.
Commentators, including those who
agree with the outcome of many of his
decisions, have often raised concerns
about his methods.
With specific regard to Weinstein,
no doubt he had a particular genius
for coming up with innovative ways
of resolving complex, thorny legal
issues that addressed the needs of the
disadvantaged and the disenfranchised.
The Agent Orange litigation provides
the most clear-cut example of the value
of Weinstein’s modus operandi as an
activist jurist.
This is not necessarily a bad thing.
Weinstein’s gifts were substantial and
his integrity unquestionable. And he
had the courage to risk being reversed
in order to redress inequities. But there
persists the inherent danger posed by
“some of his judicial techniques if applied by a
less talented and scrupulous judge.”15
And there lies the rub. There is some
validity to the criticism elicited by his
decisions. Much to the consternation
of the Second Circuit Court of
Appeals or to advocates of judicial
restraint, Weinstein set an unfortunate
precedent by being at times too willing

to exert his authority.
Weinstein’s crafting of judicial
remedies is not, nor could it ever be,
applicable in every situation. After all,
the virtue and the benefit underlying
such craftsmanship is undone if
exercised too readily. Any honest
assessment should take into account not
only all the good that he achieved but
also the implications going forward.
For as death ends a life, it does not
end the questions raised by the means in
which he arrived at and effectuated his
determinations. Scholars will be debating
the various aspects of Weinstein’s
jurisprudence for years to come. On one
thing perhaps all can agree: he brought
his humanity to the process of law. He
was, in effect, all too human.
Jack Weinstein’s career and
contributions have been nothing short
of monumental. His writings are
widely recognized, his service rightfully
lauded, and his rulings have been
deemed consequential. He changed the
landscape of American law. He was
authentic, independent, and steadfast.
Rest in peace Jack Weinstein. American
law in general, and the Eastern District
of New York in particular, are grateful for
your life’s work.
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Retirement Luncheon for Nassau County
Courts Director of Community Relations

Nassau County Administrative Judge
Hon. Norman St. George hosted a retirement luncheon for Daniel Bagnuola,
Director of Community Relations for
the Nassau County Courts.
The NCBA thanks Dan for his kindness
and tremendous assistance to the Bar
staff over the years.
Photo by Hector Herrera

Privacy…
Continued From Page 11

residential buildings. On a more
general level, building owners and
landlords have been broadly affected by
statewide privacy legislation such as the
California Consumer Privacy Act.12
Data privacy is certainly an issue
that is ever-changing, and will only get
more complicated as more jurisdictions
seek to regulate the collection and use
of personal information. This past
May, state Senator Kevin Thomas
reintroduced the New York Privacy
Act, which is now in committee.13
Similar to the California Consumer
Privacy Act and the General Data
Protection Regulation in Europe,14 the
New York Privacy Act seeks to regulate
the collection and use of consumers’
personal information.
New York City building owners
installing or exploring the possibility of
installing a smart access system should
guide themselves accordingly under
the TDPA. New York City building
owners that already utilize a smart
access system will have until January
1, 2023, in order to comply with the
TDPA. Counsel representing landlords
in New York City should take the
time to discuss the TDPA and what
impact the new statute may have on the
management of their client’s buildings.
For clients already utilizing a “smart
access” system, counsel should take
a data inventory of the type of data
collected and leveraged by the system.
Counsel should also review any thirdparty service provider contract the
landlord maintains in connection with
the “smart access” system. Leases
should be reviewed with the intent
of a possible amendment providing
for the tenant’s express consent (or
“opt-in/opt-out”) to the “smart
system.” Further to the foregoing,

counsel should commence the drafting
of TDPA compliant privacy policies,
and discuss with their clients how to
effectively deploy such policies: either
via a mobile app, lobby postings,
management website, or all three.
Finally, counsel should establish a
monitoring protocol to ensure their
client’s data handling practices with
respect to the “smart access” system
remain complaint with measures in
place to prevent abuses of tenant data
exposing the landlord to liability under
the statute.
Tenant’s counsel should be aware
of the TDPA and be alert to any
consent or “opt-in/opt-out” provisions
contained in new leases, or whether
landlords are presenting amendments
reflecting the same. Tenants’ counsel
for tenants already subject to a “smart
access” building are also within bounds
to request a copy of a privacy policy,
and should review the same carefully.
The salient issue here with respect
to tenant’s is whether “smart access”
data is being inappropriately leveraged
to track a tenant’s movements in and
out of the building in effort to harass,
abuse, or evict the tenant.
While the TDPA prohibits the sale
or disclosure of smart access data,
an exception to this prohibition is
in response to a “subpoena, court
ordered warrant, other authorized
court ordered process or active law
enforcement investigation.”15 This
could be a powerful evidentiary tool
for landlord and tenant counsel alike in
the context of summary proceedings or
plenary actions. Therefore, the TDPA
has far reaching implications beyond
just mere data privacy and responsible
data handling. The statute is just
another example of how data, and its
handling and management, is truly
now the center of our lives.
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Specialty cheese biz taps into local dairies
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Stefanie Angstadt started making cheese
s a hobby soon after graduating from col-

After a few years she knew it was some
somehing she wanted to do full time.
She opened Valley Milkhouse in a former
airy farm in Oley in 2014 and began to
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AIRY GODMOTHERS

Hills Farm in Chester County.
Jones pitched the idea of using the CSA
format to develop a new way of selling craft
cheese to cheese fans. That led Jones, Ang
Angstadt and Miller in 2016 to create the Collective Creamery CSA, based out of Angstadt’s
Oley creamery, with Jones as the operations
manager and Angstadt and Miller as the two
primary cheese makers.
“We thought between the three of us, we
could pool our resources and move beyond
farmers markets,” Angstadt said.
According to Jones, the trio didn’t invent
the idea of a cheese-based CSA. But, she
said, “A cheese CSA is still pretty unique.”
Jones said it also makes sense.
“You can get subscriptions for anything
today — dog products, beauty products —
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adapting to new demands.

•
Mike Kushner is the owner of Omni Realty

• Total access to Long Island Business
News List Database*
• Unlimited downloads
• PDFs and spreadsheets
• Book of Lists PLUS
• Unpublished data
• Custom data searches

*Please note: the Data portion of the premium
subscription is non-refundable.
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As a premium subscriber, gain total database
access with unlimited downloads.
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Already a Print & Digital Subscriber? Call to upgrade - NOW!
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Clean Energy…
Continued From Page 3

WQC”) for the Constitution Pipeline, a
proposed 125-mile interstate natural gas
pipeline that would carry natural gas
from Pennsylvania to New York.28 DEC
based its denial on Constitution having
failed to supply sufficient information
for DEC to determine whether the
project would comply with State water
quality standards.29 After a number of
years litigating DEC’s permit denial,
Constitution’s developers announced
in February 2020 that they would be
halting investment in the project.30
In May 2020, DEC—for the third
time—denied a CWA 401 WQC for
the Northeast Supply Enhancement
(“NESE”) project. The NESE project
would have transported natural gas
from Pennsylvania through New Jersey
and into New York. Among other
things, DEC’s permit denial relied on
the project’s purported inconsistency
with the CLCPA and its GHG
emissions limits.31
In addition to establishing GHG
emissions limits and renewable energy
goals, the CLCPA requires state agencies
to consider whether the issuance
of project permits is inconsistent or
interferes with the attainment of the
State’s GHG emissions limits.32 As noted
above, DEC relied upon that provision
of the CLCPA in denying permits for
the NESE project. DEC has recently
issued preliminary determinations that
pending permits for two natural gas-fired
power plants would be inconsistent with
the CLCPA’s GHG emissions limits.33 As
a result, draft permits issued for the two
facilities include conditions requiring the
applicants to prepare mitigation plans
to reduce facility GHG emissions.34 It is
currently unclear what those mitigation
plans will entail, but DEC’s draft permits
suggest that mitigation could include,
among other things, a commitment by
the applicants to cease plant operations
by a date certain.35

Future of Natural Gas Infrastructure
The role of existing natural gas
infrastructure in the State’s clean energy
future remains unclear. New York City
anticipates that natural gas demand will
decrease significantly by 2050.36 On the
other hand, some have argued that it is
too risky to abandon natural gas since
renewable electric generation relies on
unproven battery storage technology
and that eliminating its use would also
ignore the benefits realized from the
displacement of high-intensity GHG

emitting fuels like fuel oil by natural
gas.37 Columbia University’s Center on
Global Energy Policy has contended
that investments in existing natural gas
infrastructure, including the retrofitting
of pipeline to support the delivery
of zero-carbon fuels like hydrogen
and renewable natural gas, should be
part of a net-zero emissions future.38
In addition, in July 2021, Governor
Cuomo announced two initiatives to
study the role of hydrogen in New
York’s zero-carbon future, including a
NYSERDA hydrogen strategy study
and a New York Power Authority
(“NYPA”) demonstration project that will
investigate the potential of substituting
renewable hydrogen for natural gas at
NYPA’s Brentwood Power Station.39
While hydrogen and renewable natural
gas are likely to play important roles in
the State’s clean energy future, the extent
to which these low-carbon fuels can
be integrated into existing distribution
and energy generation infrastructure
has yet to be determined. Given these
uncertainties, even if demand for natural
gas will diminish, it is likely to remain an
important energy resource in the years
to come.
If existing natural gas infrastructure
cannot be repurposed for the
transmission and distribution of
renewable natural gas or hydrogen,
those systems could be rendered
obsolete under the CLCPA’s 2050
mandate.40 If that occurs, the cost of
obsolescence could be borne in part by
ratepayers.41 In 2020, Corning Natural
Gas Company (“Corning”) filed a rate
case in which it proposed to accelerate
the depreciation of its gas infrastructure
to coincide with the CLCPA’s 2050
emissions reduction goals.42 Corning
argued that the CLCPA goals shorten
the effective life of its “existing and
future investments in infrastructure.”43
However, the Department of Public
Service Staff disagreed, believing
Corning’s proposal to be “premature,
because it is unknown how the CLCPA
will be implemented.”44 Ultimately,
the Commission rejected Corning’s
proposal, stating:
It is impossible to make a precise
forecast…of what the Company’s
business will look like in 2050, but it
is clear that the assumption that the
Company will be out of business
at that time is at the extreme
end of many possibilities. These
possibilities include business as usual
if the State’s climate goals can be
met through other means,…use by
the Company of renewable natural
gas supplies, and…conversion of

the Company’s system to renewable
hydrogen gas.45
This exemplifies the challenges
confronting the regulated community
due to the uncertainty posed by the
CLCPA and the State’s pursuit of its
GHG emissions reduction goals.46

Conclusion
Until the CLCPA scoping plan and
implementing regulations are finalized,
it will remain unclear how the State will
achieve the statewide GHG emissions
reductions mandated by the CLCPA.
Surely, the increasing energy demands
of the metropolitan area remain one
of many obstacles to those goals. The
uncertainty associated with the CLCPA’s
implementation and, in particular, its
impact on existing energy resources, is
likely to be a significant consideration for
developers and the regulated community
in the downstate region over the next
several years.
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DIVERSITY & INCLUSION
Rudolph Carmentaty
Monday, September 13
6:00 p.m.
CIVIL RIGHTS
Bernadette K. Ford
Tuesday, September 14
12:30 p.m.

MEDICAL-LEGAL
Christopher J. DelliCarpini
Wednesday, September 8
12:30 p.m.
COMMUNITY RELATIONS & PUBLIC
EDUCATION
Ira S. Slavit
Thursday, September 9
12:30 p.m.
MUNICIPAL LAW & AND LAND USE
Judy Simoncic
Thursday, September 9
12:30 p.m.
ALTERNATIVE DISPUTE RESOLUTION
Michael A. Markowitz/Suzanne Levy
Monday, September 13
12:30 p.m.

LABOR & EMPLOYMENT LAW
Matthew B. Weinick
Tuesday, September 14
12:30 p.m.
ASSOCIATION MEMBERSHIP
Michael DiFalco
Wednesday, September 15
12:45 p.m.
DISTRICT COURT
Robert D. Scoll
Friday, September 17
12:30 p.m.

ELDER LAW SOCIAL SERVICES HEALTH
ADVOCACY
Suzanne Levy/Ariella T. Gasner
Friday, Spetmeber 17
12:30 p.m.
PLAINITFF'S PERSONAL INJURY
David J. Barry
Tuesday, September 21
12:30 p.m.
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INTELLECTUAL PROPERTY
Frederick J. Dorchak
Thursday, September 23
12:30 p.m.
ANIMAL LAW
Kristi L. DiPaolo
Tuesday, October 5
6:00 p.m.
REAL PROPERTY
Alan J. Schwartz
Wednesday, October 6
12:30 p.m.

WOMEN IN THE LAW
Edith Reinhardt
Tuesday, September 21
12:30 p.m.
SURROGATE'S COURT ESTATES & TRUSTS
Brian P. Corrigan/Stephanie Alberts
Tuesday, September 21
5:30 p.m.
BUSINESS LAW, TAX & ACCOUNTING
Jennifer L. Koo/Scott L. Kestenbaum
Wednesday, September 22
12:30 p.m.
APPELLATE PRACTICE
Jackie L. Gross
Thursday, September 23
12:30 p.m.

September 2021

COMMUNITY RELATIONS & PUBLIC
EDUCATION
Ira S. Slavit
Thursday, October 7
12:45 p.m.
PUBLICATIONS
Andrea M. DiGregorio/ Rudolph
Carmenaty
Thursday, October 7
12:45 p.m.

LAWYER WELLNESS CORNER
Reflect and Connect
September is Suicide Prevention Awareness Month
September is Suicide Prevention Awareness Month—a time to raise
awareness on this stigmatized, and often taboo, topic. In addition to shifting
public perception, we use this month to spread hope and vital information to
people affected by suicide. Suicidal thoughts, much like mental health
conditions, can affect anyone regardless of age, gender, or background.

I f you wou l d l i k e t o ma k e a don a t i on
to LAP or l ea rn a bou t u pc omi n g
p rog rams, v i si t n a ssa u ba r.org a n d
c li c k on t h e " L a wy er Assi st a n c e
Prog ram" pa g e on t he h ome sc reen.

Know the Warning Signs
Increased alcohol and drug use
Aggressive behavior
Withdrawal from friends, family, and community
Dramatic mood swings
Impulsive or reckless behavior

Suicidal behaviors are a psychiatric emergency. If you or a loved one starts to
take any of these steps, seek immediate help from a health care provider or
call 911:
Collecting and saving pills or buying a weapon
Giving away possessions
Tying up loose ends, like organizing personal papers or paying off debts
Saying goodbye to friends and family
For information and tips on how to approach someone who you are
concerned about, please call Beth Eckhardt, LAP Director, or go to the
suicide prevention website, https://suicidepreventionlifeline.org/helpsomeone-else/

FRE E CON FI DE N T I AL
HEL P I S AV AI LAB LE
YO U ARE NOT AL ONE
(888) 408- 6222 OR 516- 512- 2618
L AP@NASSAUBAR.ORG
Nassau County Bar Association
Lawyer Assistance Program

ncba_lawyersassistance

The NCBA Lawyer Assistance Program is directed by Beth Eckhardt, PhD, and the Lawyer Assistance Committee is chaired by Jacqueline A. Cara, Esq. This program is supported by grants from the WE CARE
Fund, a part of the Nassau Bar Foundation, the charitable arm of the Nassau County Bar Association, and NYS Office of Court Administration. *Strict confidentiality protected by § 499 of the Judiciary Law.
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121st Annual Dinner Gala
August 4, 2021

Photos by Bridget Ryan

Procession of Dignitaries
(L—R Top) Dorian R. Glover, Hon. Teresa K. Corrigan, Rosalia Baiamonte, Hon. Robert G. Bogle, Gregory S. Lisi, Hon. Jeffrey A. Goodstein, Richard D.
Collins, Hon. Elizabeth Fox-McDonough, and Hon. Leonard B. Austin
(L—R Bottom) Hon. Hector D. LaSalle, Hector Herrera, Christopher T. McGrath, Hon. Norman St. George, Hon. Gail Prudenti, and Hon. Randall T. Eng

2021 President’s Award Recipient Hon. Norman St. George
Award presented by NCBA Immediate Past President Dorian R. Glover

77th Distinguished Service Medallion Recipient Christopher T. McGrath
Award presented by NCBA Past President Richard D. Collins

Past President Richard D. Collins Receives President’s Plaque from Immediate Past President
Dorian R. Glover

2020 President’s Award Recipient Hector Herrera
Award presented by NCBA Past President Richard D. Collins

Immediate Past President Dorian R. Glover Receives President’s Plaque from Current NCBA President
Gregory S. Lisi

NCBA CORPORATE PARTNERS 2021-2022
Nassau County Bar Association Corporate Partners
are committed to providing Members with the professional
products and services they need to succeed.

NCBA Corporate Partner Spotlight

MPI Business Valuation
& Advisory
Joshua Sechter, CPA/ABV, CFE
(516) 344-5346
jsechter@mpival.com

MPI, founded in 1939, is a prestigious
national business valuation and advisory
firm, providing valuations for a variety of
tax, financial reporting, litigation support,
and other business applications, as well
as corporate advisory services to business
owners and their representatives. With
over 25 valuation professionals across seven
major cities, MPI is proud to be the choice
of leading attorneys across the country.
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We Care
We Acknowledge, with Thanks, Contributions to the WE CARE Fund
DONOR

IN HONOR OF

DONOR

IN MEMORY OF

Adam Edelstein

The WE CARE Fund

Adam Edelstein

The WE CARE Fund

Peter B. Skelos

Hector Herrera receiving the President’s Award
from the NCBA

Maria Schwartz

Marino Francioni, father of Jeffrey Catterson

Peter B. Skelos

Hon. Sandra Feuerstein

Peter B. Skelos

Hon. Norman St. George receiving the President’s
Award from the NCBA

Peter B. Skelos

Peter B. Skelos

Elena Karabatos being honored by WE CARE at
the 25th Annual Golf and Tennis Classic

Brendan Quinn, brother of
Hon. Christopher G. Quinn

Peter B. Skelos

Hon. F. Dana Winslow

Peter B. Skelos

Stephen Schlissel being honored by WE CARE at
the 25th Annual Golf and Tennis Classic

Peter B. Skelos

Hon. Jack Weinstein

Peter B. Skelos

Greg Lisi being installed as President of the NCBA

Carol Kantor

Steve Schlissel’s Birthday

Peter B. Skelos

Teresa M. Murphy, mother of
Hon. Terence P. Murphy

Peter B. Skelos

Nina McCann of National Arbitration and
Mediation for being nominated as a Premier
Businesswoman of Long Island

Peter B. Skelos

Marshall D. Sweetbaum

Lawrence Golf Club

Hon. Donald Buchalter

Martha Haesloop

Mary Rose Colleluori, wife of Anthony Colleluori

Martha Haesloop

John A. Dowd, father of Karen Dowd

Leonard Kreinces

Hon. Sandra Feuerstein

Hon. Denise L. Sher

Joseph Caronia, father of Lori Coronia

Miriam Cramer

Steve Schlissel’s Birthday

Alan Hodish

Hector Herrera receiving the President’s Award
from the NCBA

Emily F. Franchina

Hector Herrera receiving the President’s Award
from the NCBA

Emily F. Franchina

Hon. Norman St. George receiving the President’s
Award from the NCBA

Emily F. Franchina

Kristianna Mugnai on her admission to the Bar

Hon. Denise L. Sher

Karen Brand

Emily F. Franchina

Mary Campbell and
Gloria

Hon. Norman St. George being appointed Deputy
Chief Administrative Judge of courts outside of
New York City

Brendan Quinn, brother of
Hon. Christopher G. Quinn

Emily F. Franchina

Hon. F. Dana Winslow

Emily F. Franchina

Mary Rose Colleluori, wife of Anthony Colleluori

Hon. Denise L. Sher

Teresy M. Murphy, mother of
Hon. Terence P. Murphy

Jody Ratner

Florence Adler

Richard and Kathleen
Wright

John A. Dowd, father of Karen Dowd

IN MEMORY OF KAREN G. BRAND
Mary Ann Aiello

DiMascio & Associates, LLP

Barton Resnicoff

IN HONOR OF CHRISTOPHER MCGRATH RECEIVING THE DISTINGUISHED SERVICE MEDALLION FROM THE NCBA
Peter B. Skelos

Emily F. Franchina

Alan Hodish

Mary Campbell and Gloria

IN MEMORY OF ANN AIELLO, MOTHER OF MARY ANN AIELLO AND
GRANDMOTHER OF MICHAEL DIFALCO

IN MEMORY OF MERCEDES QUINN,
MOTHER OF HON. CHRISTOPHER QUINN
Hon. Denise L. Sher

Hon. James and Marie McCormack

Hon. Joy Watson

Alan Hodish

IN MEMORY OF VINCENT PICA, FATHER OF BARBARA GERVASE
Peter B. Skelos

Aiello & DiFalco LLP

Jerome A. Scharoff

Aiello & DiFalco LLP

Hon. Stephen and
Mrs. Elizabeth Bucaria

Stephen Gassman

DiMascio & Associates, LLP

Maria Schwartz

Joseph Law Group P.C.

Barton R. Resnicoff

Martha Haesloop

Jody Pugach and Arthur Diamond

Gale D. Berg

Gregory S. Lisi

Stephen Gassman

Jerome A. Scharoff

IN MEMORY OF HON. WILLIAM H. PAULEY III
Peter B. Skelos

Roberta N. Kaufman

IN MEMORY OF JERRY EHRLICH, HUSBAND OF DEENA EHRLICH

IN MEMORY OF MICHAEL LOFRUMENTO,
FATHER OF MICHAEL LOFRUMENTO
Maria Schwartz

Tammy Smiley

Leonard Kreinces

HOW YOU CAN HELP THE WE CARE FUND

MAKE A DONATION
Show your support for the WE CARE Fund by making a
donation today by visiting
nassaubar.org/donate-now.
AMAZON SMILE
HOW YOU CAN
HOW
Do your regular online shopping using smile.amazon.com
and YOU CAN
HELP THE
HELP THE
choose Nassau Bar Foundation, Inc. as your charity of choice.
WE CARE FUND
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Book of Lists Updates!
Firm Deadline For All Changes: September 17, 2021

If your company is on one of the following lists and your contact information has changed,
please email your new information. Contact research@libn.com with all changes and questions.
Accounting Firms

Health-Senior Living Facilities

Law-Litigation Appeals

Schools-Colleges-2/3 Year

Advertising Agencies

Hospitality-Catering

Law-Merger & Acquisition

Schools-Professional

Alarm and Security Firms

Hospitality-Conference & Meeting

Law-Real Estate

Staffing Services

Appraisal Firms

Hospitality-Hotels/Motels

Law-Real Property Tax Certiorari

Tech-Engineering Firms

Architectural Firms

Insurance Brokers-Commercial

Law-Tax

Tech-Environmental Consultants

Banks-Commercial

Insurance-Title

Limousine Firms

Tech-Software Companies

Banks-Thrift

Law-Business Formation

Manufacturing

Tech-Tech Consultants

Business Machine Suppliers

Law-Construction

Minority-Owned Firms

Tech-Telecom Consultants/Providers

Court Reporting Firms

Law-Corporate

Not-For-Profit Companies

Tech-Telecom Equipment/Services

Credit Unions

Law-Elder

Office Supply Companies

Tech-Web Developers

Direct Mail Companies

Law-Family/Matrimonial

Payroll Companies

Wealth Advisers

Executive Recruiters

Law-Health Care

Philanthropic Organizations

Women-Owned Firms

Guard and Patrol Firms

Law-Insurance

Printers-Commercial

Health-Adult Day Care Facilities

Law-Intellectual Properties

Public Relations

Health-Home Health Care

Law-Internet & New Media

Real Estate Brokers-Commercial

Health-Hospitals

Law-Labor/Employment

Real Estate Brokers-Residential

Health-Nursing Homes

Law-Law Firms-Largest

Schools-Colleges & Universities-4 Year

Email your updates for all lists and special publications to: research@libn.com: Name of company l Name of list l Changes
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In Brief
Kevin Schlosser and Edward LoBello
of Meyer, Suozzi, English & Klein, P.C.
are pleased to share that it has been
named the winner of the “Chapter
11 Restructuring of the Year Award”
for small to middle market companies
at the Global M&A Network’s 13th
Annual Turnaround Atlas Awards for
its representation of Rubie’s Costume
Company, Inc., and its petitioning
affiliates in their Chapter 11 cases.
Capell Barnett Matalon and
Schoenfeld Partner, Robert Barnett,
spoke at a recent webinar for the Chinese
American Society of CPAs, on the topic
of small business taxpayer regulations.
Partner Yvonne Cort published an article
“Telecommuting: New York Brings
the Taxes Home,” for the National
Conference of CPA Practitioners.
Partners Gregory Matalon and Robert
Barnett presented a webinar on the topic
of Form 1041: TCJA and CARES Act
Considerations for CPA Academy.
Christopher P. Byrnes, an attorney at
the real estate tax appeal firm of Schroder
& Strom, LLP, has become partner.
Leslie A. Berkoﬀ, a Partner and Chair
of the Dispute Resolution practice group
in the Garden City office of Moritt Hock
& Hamroff, has been recently appointed
to the American Arbitration Association
(AAA)-International Centre for Dispute
Resolution (ICDR) Council and to the
AAA-ICDR International Panel.
Founding Partner Steven Epstein of
Barket Epstein Kearon Aldea & LoTurco,
LLP has been appointed Co-Chair of the
newly created National Task Force Trial
Advocacy Committee of the National
College of DUI defense.
Ronald Fatoullah of Ronald Fatoullah
& Associates hosted “Resources in
Special Needs Education & Law for Your
Loved Ones with Special Needs,” a panel
discussion in partnership with Rebecca

Sassouni, Co-Chair of the
Morken of Farrell Fritz, P.C.,
Nassau County Bar Education
have been included in the
Law Committee, and two
2021 Chambers High Net Worth
not-for-profit organizations
rankings for Private Wealth
supporting autism awareness
Disputes—New York.
and inclusive learning
Bernard Hyman,
opportunities for students with
Managing Partner of
developmental disabilities.
Certilman Balin Adler &
Barton R. Resnicoﬀ, with
Hyman, LLP welcomes new
offices in Lake Success, has
associate Jake Butera (Touro)
been recertified as a BoardMarian C. Rice
who will be based in the East
Certified Family Law Trial
Meadow office.
Specialist for the fifth time by the
Emily F. Franchina, NCBA Past
National Board of Trial Advocacy. In
President and Principal Attorney of
addition, he has made the Super Lawyers Franchina Law Group is pleased to
in the New York Metro area for the 11th announce that Kristianna Mugnai has
time and was just appointed as the Chair joined the firm as an Associate. Ms.
of the Modest Means Committee of
Mugnai will represent clients in the area
the Family Law Section of the ABA and of guardianship, Medicaid, will and
serves as the section’s liaison to the Senior trust matters.
Lawyers Division.
Six Pegalis Law Group attorneys have
NAM (National Arbitration and
been selected for the highly regarded
Mediation) Hearing Officer Peter
list, The Best Lawyers in America© for
B. Skelos co-presented a CLE
2022. The six attorneys recognized
webinar titled, “Mastering MedMal
include: Steven Pegalis, a Great Neck
Mediations,” to the NYS Academy of
resident; Annamarie Bondi-Stoddard,
Trial Lawyers. NAM Hearing Officer
a Port Washington resident; Sanford
Daniel Palmieri recently authored an
Nagrotsky, a Mineola resident; James
article titled, “The Proposed Grieving
Baydar, a Manhasset resident; Robert
Families Act and the Right to Recover
Fallarino, an East Williston resident; and
Damages,” which was published on JD Gary Nielsen, a Huntington resident.
Supra.
Forchelli Deegan Terrana LLP’s
Shayla Ramos is a new Associate of
(“FDT”) Managing Partner, Jeﬀrey
Wisselman, Harounian Family Law.
D. Forchelli, was selected by his peers
Ms. Ramos is admitted to practice in
for inclusion in the 28th Edition of
New Jersey and pending admission to
The Best Lawyers in America© for Land
New York. Ms. Ramos is bilingual and
Use & Zoning Law. FDT Partner
Co-Chair of the Diversity Committee
Gregory S. Lisi was recognized for a
of the Melville Chamber of Commerce, second consecutive year for his work
and an active member of the LGBTQ
in Litigation—Labor & Employment
committee and Diversity committee
Law. The following FDT attorneys
of NCBA. The firm recently relocated
were included in the Second Edition
to expanded offices at 346 Westbury
of Best Lawyers: Ones to Watch in America:
Avenue, Carle Place, NY 11514.
Lindsay Mesh Lotito (Banking &
Estate Litigation partners John (Jack) J. Finance Law); Robert L. Renda (Tax
Barnosky, Neil V. Carbone, and John R. Law); and for the first time, Danielle E.
Tricolla was recognized for her work in
Business Organizations, Closely Held
Companies and Family Businesses Law,
Commercial Litigation, Litigation—
Labor & Employment and Litigation—
Real Estate.
Laurie B. Kazenoﬀ, LL.M. (Taxation)
of Kazenoff Tax Law LLC was a
speaker at the New York City Bar’s
“Taxation of Virtual Currency and
IRS Enforcement Initiatives”; she was
also appointed to Law360’s Federal Tax
Authority Editorial Board.
For the eighth consecutive year,
Stephen J. Silverberg has been selected
by his peers in the 2022 Edition of The
Best Lawyers in America® in the practice
area of Elder Law.
Our weekly rates start at 39.5 cents per line!
Three attorneys from the firm Bond,
Schoeneck & King’s Garden City office
Please be advised that effective immediately the deadline for
have been named the 2022 Best Lawyers
submissions will be at 12:00pm on Monday for Friday editions.
in America. Bond attorneys receiving
this recognition in their respective fields
are Andrea Hyde: Litigation—Trusts
and Estates and Trusts and Estates;
Craig L. Olivo: Employment Law—
If you have any questions please call Robin Burgio
Management; and Terry O’Neil:
Employment Law—Management,
631.737.1700 or email publicnotice@libn.com
Labor Law—Management, Litigation—

Need to place a Public Notice ad
in Nassau or Suffolk counties?

Labor and Employment. Jacqueline
A. Giordano has been recognized in
the 2022 Best Lawyers in America: Ones
to Watch list in the field of Labor and
Employment Law—Management.
Joseph G. Milizio, Managing Partner
of Vishnick McGovern Milizio (VMM)
proudly congratulates partner Joseph
Trotti for being named to The Best
Lawyers in America 2022 in the practice
area of Family Law Mediation; partner
Constantina Papageorgiou for being
named for the second consecutive year
to Best Lawyers: Ones to Watch in two
practice areas, Elder Law and Trusts
and Estates; and associate Meredith
Chesler for being named to Best
Lawyers: Ones to Watch in the practice
area of Trusts and Estates, also for the
second year. VMM also congratulates
counsel Thomas Weiss for being named
an Avvo “Top-Rated Lawyer 2021” as
well as a Martindale-Hubbell “2021
Client Champion: Gold.” Mr. Weiss is
a member of the firm’s Litigation, Real
Estate Law, and Matrimonial & Family
Law Practices. Ms. Papageorgiou
will be discussing “What Everyone
Should Know: 10 Steps to a Better
Retirement” in a webinar presented by
AARP Long Island & Herald Inside LI
on Wednesday, September 22, at 6:00
PM. She additionally continues to lead
the firm’s Medicaid & Estate Planning
Webinar Series in collaboration with
Parker Jewish Institute for Health Care
and Rehabilitation. The next webinar is
scheduled for Thursday, September 2,
at 11:00 AM.
Michael Calcagni, Counsel at
Moritt Hock & Hamroff, was recently
appointed to serve as Co-Vice Chair of
the Surrogate's Court Estates & Trusts
Committee of the Nassau County Bar
Association.
Former NCBA Matrimonial
Committee, and current Grievance
Committee Chair, Lee Rosenberg of
Saltzman Chetkof & Rosenberg LLP,
was recognized by Woodward-White's
Best Lawyers as the 2022 "Lawyer of
the Year" award winner in Family Law
for Long Island.
Robert J. Kurre, Managing Partner
of Kurre Schneps LLP, has been
selected for the eighth consecutive year
for inclusion in the Best Lawyers in
America as an elder law attorney.
The IN BRIEF column is compiled by Marian C. Rice, a
partner at the Garden City law firm L’Abbate Balkan
Colavita & Contini, LLP, where she chairs the Attorney
Professional Liability Practice Group. In addition to
representing attorneys for 35 years, Ms. Rice is a Past
President of NCBA.
Please email your submissions to
nassaulawyer@nassaubar.org with subject line:
IN BRIEF
The Nassau Lawyer welcomes submissions
to the IN BRIEF column announcing news,
events, and recent accomplishments
of its current members. Due to space
limitations, submissions may be edited for
length and content.
PLEASE NOTE: All submissions to the IN
BRIEF column must be made as WORD
DOCUMENTS.
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Solar Energy…
Continued From Page 7

extends to future performance of the
system, as opposed to an agreement to
perform repairs or replace the product,
then the statute of limitations is not
extended regardless of whether the
consumer knew of the defect.14
As well-intended as the existing law
undoubtedly is, it unfortunately leaves
substantial leeway for unscrupulous
dealers and installers of solar energy
systems with unethical practices to target
consumers. All too commonly, solar
energy system installers delay responding
to warranty claims and dodge or
disclaim their warranties altogether, and
by the time the consumer seeks legal
representation, the statute of limitations
bars any lawsuit. One example that
comes to mind is the situation of a
consumer who had a solar energy system
installed in 2015, and after repeatedly
requesting remedial work under the
warranty to no avail, sought legal
counsel—after the four-year limitation
period had expired. It was essentially
a waiting game for the provider to
avoid its obligations until they became
unenforceable by operation of law.
Additionally, consumers are frequently
committed to 20 or more years of
monthly payments for their solar energy
systems, and they are simultaneously
lured with promises of energy savings
extending out over decades. While
the consumer becomes unequivocally
obligated to a lengthy investment, the
solar energy system provider has no
reciprocal obligation, as the current
law generally requires only a one-year
warranty and bars claims for defects in
the system after four years from delivery
of the warranty—a mere one-fifth of
the time for which the consumer can
expect to pay for the system. Needless
to say, the average solar energy system

provider is not about to explain this
situation to the consumer, and the
result is consumers paying for decades
on solar energy systems that may not
even function or that must be repaired
at the consumer’s own cost despite rosy
predictions of savings.
While hindsight is undoubtedly
making the ethical pitfalls of current
solar energy system law apparent,
the solution is by no means simple.
Certainly, attorney involvement at the
contract stage could be leveraged to
negotiate longer and more favorable
warranties, but the practical reality is
that homeowners rarely involve attorneys
until after their dispute with the provider
has arisen, often when it is too late to
do any good. In the absence of timely
attorney involvement, the solution seems
to rest in the hands of the legislature,
which could end exploitative practices by
mandating stronger warranty coverage
or, at the very least, notices to consumers
concerning the risks of investing in
solar energy systems and lengthened
limitations periods where solar energy
system providers violate the Energy Law.
Where such an important public policy
consideration as the conversion to clean
energy is at stake, not only individual
consumers but society in general would
benefit from holding solar energy
system providers to a higher standard
of conduct and eliminating unethical
practices from the business.
1. Energy Law § 12-101 et seq.
2. 15 U.S.C. §§ 2301 et seq.
3. Energy Law § 12-104.
4. Energy Law § 12-106.
5. 15 U.S.C § 2302.
6. Id.
7. 15 U.S.C. § 2304.
8. Energy Law § 12-110(2); 15 U.S.C. § 2310(d).
9. Shero v. Home Show U.S.A., Ltd., 193 A.D.2d 1072,
1073 (4th Dept. 1993).
10. Jackson v. Eddy’s LI RV Ctr., Inc., 845 F. Supp. 2d
523, 531 (E.D.N.Y. 2012).
11. Shero, 193 A.D.2d 1072.
12. UCC § 2-725(1).
13. Shero, 193 A.D.2d at 1072–73.
14. Id. at 1073, N.Y.S.2d at 409, UCC § 2-725(2).
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NCBA
Sustaining Members
2021-2022
The NCBA is grateful for these individuals who
strongly value the NCBA's mission and its
contributions to the legal profession.
Jamie Alpern
Mark E. Alter
Michael J. Antongiovanni
Ernest T. Bartol
Howard Benjamin
Jack A. Bennardo
Hon. Maxine S. Broderick
Neil R. Cahn
Jeffrey L. Catterson
Hon. Lance D. Clarke
Bruce M. Cohn
Richard D. Collins
Hon. Eileen Catherine Daly
Joseph Gerard Dell
Michael DiFalco
Laura M. Dilimetin
John P. DiMascio
John P. DiMascio Jr.
Samuel J. Ferrara
Ellen L. Flowers
Thomas J. Foley
Marc C. Gann
Frank Giorgio, Jr.
John J. Giuffre
Hon. Frank A. Gulotta Jr.
Alan Hodish
Warren S. Hoffman
Joseph L. Hunsberger
James P. Joseph
Elena Karabatos
Hon. Richard S. Kestenbaum
Hon. Susan T. Kluewer
Abraham B. Krieger
Martha Krisel
Donald F. Leistman

Marilyn M. Levine
Peter H. Levy
Michael G. LoRusso
Peter J. Mancuso
Michael A. Markowitz
Michael H. Masri
Tomasina Cuda Mastroianni
John P. McEntee
Christopher T. McGrath
Oscar Michelen
Hon. Michael L. Orenstein
Hon. Lisa M. Petrocelli
Michael E. Ratner
Marc W. Roberts
Troy G. Rosasco
Leonard M. Rosenberg
Faith Getz Rousso
Daniel W. Russo
William Savino
Jerome A. Scharoff
Matthew Seidner
Hon. Denise L. Sher
Hon. Peter B. Skelos
Ira S. Slavit
Jill C. Stone
Sanford Strenger
Terrence L. Tarver
Craig Tortora
Danielle M. Visvader
Hon. Joy M. Watson

To become a Sustaining
Member, please contact the
Membership Office at (516)
747-4070.
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Nightmare…
Continued From Page 10

up. Absent that provision, there may be
a “mad rush” to scan everything at once,
or, alternatively, a search for a single piece
of paper in your physical office, whereby,
the person who is knowledgeable is not
actually able to look.
The practice of law is partially
the ability to retain and recall client
documents. In this modern era, the most
reasonable and logical course of action is
to scan every single piece of paper which
crosses your threshold and make the same
available on Cloud or Network Storage.
Ultimately, the goal is for your practice
to work for you, rather than you working
for your practice. If every document you
ever needed was easily available at your
fingertips, there is no doubt that it will
make your firm more efficient—even in a
technological emergency.
By facing these technological hurdles
now, each firm can begin not only to
prepare for future emergencies but
also move forward into a place where
technology is not a hinderance but in
fact a benefit.

Videoconferencing
As all firms have experienced,
videoconferencing is an absolute
necessity in this modern phase
of practice. The real question
is not whether a firm can do
videoconferencing, but if a firm can do
videoconferencing well. And, of course,

Juneteenth…
Continued From Page 8

men are created equal.” But unlike
Lincoln, Taney did not consider those
words to hold the promise of universal
human dignity. In an opinion now
consigned to ignominy, Taney wrote:
[I]t is too clear for dispute, that the
enslaved African race were not
intended to be included, and formed
no part of the people who framed and
adopted this declaration; for if the
language, as understood in that day,
would embrace them, the conduct of
the distinguished men who framed
the Declaration of Independence
would have been utterly and flagrantly
inconsistent with the principles
they asserted; and instead of the
sympathy of mankind, to which they
so confidently appealed, they would
have deserved and received universal
rebuke and reprobation. Yet the
men who framed this declaration
were great men—high in literary
acquirements—high in their sense
of honor, and incapable of asserting
principles inconsistent with those on
which they were acting….
Five years later, Lincoln stopped in
Philadelphia on his way to Washington
for his first inauguration. In brief
remarks delivered on the steps of
Independence Hall, he expressed a
broader view:

that begs the question: what does a good
videoconference look like?
Simply stated, doing videoconferencing
should be almost no different from an
in-person meeting, EBT, or conference.
For example, in the beginning of the
pandemic, the last technology emergency,
many practitioners were forced to do
videoconferencing from iPads, iPhones,
or Android phones. The result was seeing
a three-quarter view of counsel’s face, a
side-view, or if counsel was very unlucky,
just their chin. For starters then, a good
videoconference setup should include a
proper webcam. The webcam should
be mounted (on top of a monitor is fine)
directly in front of the attorney so that the
attorney can look directly into the camera
and address the other parties if necessary.
If the meeting requires a second person
in the room, such as a witness, steps must
be taken to allow both the witness and
the lawyer to be seen on camera. Most
often, this can be accomplished with a
“wide-angle” from a conference room.
An alternative is to have the lawyer sitting
behind the witness.
Ultimately, the goal of any good
videoconferencing setup should allow
the person using it to be able to fully
communicate with the other party,
completely articulate any ideas without
being cutoff, and being able to use nonverbal cues such as eye contact or mouth
gesticulation. As lawyers, we have trained
our whole careers to use our entire body
as an advocacy tool. A videoconference
setup that only shows your chin would
be an affront to that hard work. For

some videoconference setups, additional
lighting is needed. For that, Amazon
has a large collection of “Ring” lights
and other LEDs designed specifically
for this purpose. Also, keep in mind
that having a bright window behind
your camera could cause a silhouette,
so new blinds might be in order. A good
videoconference setup should look
something like a TV studio—perhaps
less cameras, but still professionally setup
with detailed forethought.
Once your videoconferencing setup
is established, test the setup with a
friendly party to make sure nothing
unexpected happens.

I have often inquired of myself,
what great principle or idea it was
that kept this Confederacy so long
together. It was… that sentiment in
the Declaration of Independence
which gave liberty, not alone to the
people of this country, but, I hope,
to the world, for all future time. It
was that which gave promise that
in due time the weight would be
lifted from the shoulders of all men.
This is a sentiment embodied in the
Declaration of Independence.
In 1860, Lincoln had been elected
on a Republican platform opposed to
expansion of slavery into the Western
territories. In 1864, he was reelected on
a platform that favored a constitutional
amendment to “terminate and forever
prohibit the existence of slavery
within the limits of the jurisdiction of
the United States.” The Thirteenth
Amendment was passed by the Senate
on April 8, 1864, and by the House of
Representatives on January 31, 1865. It
was ratified when approved by the 27th
state, Georgia, on December 6, 1865.
As we know, the scourge of racism
and state sanctioned discrimination did
not end with abolition. In its concluding
words, General Granger’s order
foreshadowed the long Jim Crow era
that followed:
The freedmen are advised to
remain quietly at their present
homes and work for wages. They
are informed that they will not
be allowed to collect at military

posts and that they will not be
supported in idleness either there
or elsewhere.
People around the world celebrate
liberation and freedom on the
anniversaries of their independence,
as do Americans on the Fourth of July.
But in an antibellum speech delivered in
1852, Frederick Douglass asked:
What have I, or those I represent, to
do with your national independence?
Are the great principles of political
freedom and of natural justice,
embodied in that Declaration of
Independence, extended to us?...
What, to the American slave, is your
4th of July? I answer; a day that
reveals to him, more than all other
days in the year, the gross injustice
and cruelty to which he is the
constant victim.
Juneteenth came to be celebrated as
a commemoration of the end of slavery
in the United States. The first “Jubilee
Day” was celebrated by formerly
enslaved Texans on June 19, 1866.
Annual commemorations became a
local tradition, and then spread with
the African-American diaspora. Texas
recognized Juneteenth as a state holiday
in 1980. Currently, South Dakota is
the only state that has not recognized
Juneteenth as a state holiday. On June
16, 2021, with the overwhelming
bi-partisan support of Congress,
President Biden signed into law a bill
making Juneteenth a federal holiday.
Juneteenth honors a milestone in

Efficiency and Productivity Tools
Which Aren’t Excel
Since the inception of Microsoft Word
and Excel (yes, everyone remembers
WordPerfect) most attorneys have
seen Excel as a tool to keep track of
dates, case statuses and other items.
Realistically, this was not Excel’s
intended purpose and, although it works
for that, it is not the ideal way.4 Even
before the pandemic, and certainly
since then, many companies have come
out with products intended to enhance
productivity in the workplace. These
tools allow not only for calendar tracking
but to-do lists, prioritization of tasks,
assignment of tasks, and tasks tracking to
name a few.
There are millions of applications
in this space both paid and free. In the
paid and more known space, Microsoft
has an application called Planner which

integrates To Do and other Microsoft
products such as Lists. Similar features
are available through Google and Apple
with different names. Using these tools
can greatly increase your productivity
by allowing you to prioritize tasks and
delegate those which are appropriate.
These tools can also be used to set
calendar appointments, reminders,
and meetings. When combined with
other applications, productivity can be
exponential.

Closing Thoughts
As attorneys, our job is to serve
clients dutifully and zealously. Part of
that mission should include striving for
improved performance and improved
efficiency. It is always easy to stay
outside of the pool, to feel intimidated,
overwhelmed, or simply not interested.
As lawyers we should always seek
to challenge those feelings and to
improve in the face of such challenges.
Technology is our challenge, and it is our
time to rise to the occasion.
1. As odd as this sounds, some people think the
monitor is the computer and the tower is the
“modem.”
2. For example, for a case called Jones, the filed could
be called “Jones – MTD 72621 [bl].doc.” Jones
would indicate the file, “MTD” motion to dismiss,”
the date followed by the initials of the person who
worked on it. This is just one example.
3. For more information on this see New York State
Bar Association Ethics Opinion 842 (2010).
4. Just in case you were wondering, Excel is a
databasing program designed for tracking and
calculating mathematical values. Although Excel
allows narrative entries, its real strength is in mass data
calculation. Barring certain special circumstances,
lawyers typically would not get into that.

the progress toward a Nation in which
the dedication to its founding principle
is fully expressed in social justice and
equality of opportunity. In his remarks
at the signing of the Juneteenth National
Independence Day Act, President Biden
said that:
[T]he emancipation of enslaved
Black Americans didn’t mark the end
of America’s work to deliver on the
promise of equality; it only marked
the beginning. To honor the true
meaning of Juneteenth, we have to
continue toward that promise because
we’ve not gotten there yet…. And
that’s why we must understand that
Juneteenth represents not only the
commemoration of the end of slavery
in America more than 150 years ago,
but the ongoing work… to bring
true equity and racial justice into
American society, which we can do.
In short, this day doesn’t just celebrate
the past; it calls for action today.
Writing in Mississippi as the
incipient civil rights movement gained
momentum, William Faulkner observed
in 1951 that: “The past is never dead.
It’s not even past.”3
1. 17 F. Cas. 144, 149 (Cir. Court, D. Maryland
1861).
2. 60 U.S. 393 (1856).
3. Faulkner, Requiem for a Nun, Random House (1951).
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Village…
Continued From Page 6

provides legal services for the village
board of trustees, committees of the
village board, village commissions,
zoning or regulatory boards, committees,
various governmental departments,
and village officials. The work may
entail representing the village in court
actions, handling matters on the village’s
behalf before state administrative
commissions, preparing pleadings and
briefs, engaging in trial, preparing
legal opinions, handling real estate
transactions, representing the village in
labor or employment disputes, and of
course, drafting legislation. The duties
of the village attorney are wide-ranging,
diverse, and very consequential. In many
instances, the village attorney plays a
central governmental role in the daily
functioning of a village government.

Role of the Village Prosecutor
Appointed by the mayor and
approved by the board of trustees, the
village prosecutor is professional and
specialized, and serves as prosecutor
before the Village Justice Court. The
prosecutor has several general duties:
prosecuting before the Justice Court
violations of village ordinances and
traffic violations; handling appeals from
Justice Court decisions; and answering
correspondence and telephone
inquiries regarding village Justice
Court matters, including inquiries from
village personnel, defendants, victims,
and witnesses.

Concurrent Jurisdiction of the Village
Attorney and Village Prosecutor
Much debate has centered on the
idea that a duly appointed or retained
village attorney may assume, upon
resolution by the board of trustees,
the role of village prosecutor, and
whether this is a proper delegation of
executive statutory authority. Although
Village Law § 20-2006(2) provides that
a village board of trustees may grant
a village attorney or other attorney
the authority to prosecute violators

Marshall…
Continued From Page 5

the Supreme Court, Marshall was
no longer an owner of the disputed
property, but his brother was. Although
Marshall initially recused himself
from the case, he re-entered the fray
upon deciding that the matter did not
involve a mere land dispute, but raised
constitutional issues involving state
rights, international treaties (the subject
property had initially been owned by
a British subject, but was subsequently
seized by the State of Virginia), and
the review power of the Supreme
Court. The decision in Martin gave the
judgment directly to Marshall’s brother,
and the Court held that it had appellate
review in cases involving treaties and

of village regulations, there is also
language, somewhat ambiguous, that
may indicate that such an attorney
must be designated an “assistant district
attorney.”10 More broadly, the question
has been interpreted as whether the
District Attorney must consent to
the appointment of a prosecutor in a
village. In a 1986 opinion, the Office
of the New York State Attorney
General stated that “the language at
issue [in Village Law §20-2006(2)] does
not prohibit a Village Attorney from
prosecuting village code violations, or
other infractions committed within the
village even though he or she has not
been designated as an Assistant District
Attorney, or other infractions committed
within the village even though he or she
has not been designated as an Assistant
District Attorney.”11 The Attorney
General’s interpretation, however,
focused on the ability of a village board
of trustees to properly compensate the
village attorney for duties over and above
the normal job description.12 The village
attorney’s role is civil based, more rooted
in the representation of the village as
a corporate entity. Rarely are a mayor
and board of trustees so divided that
the village attorney has the possibility
of running afoul of New York Rule of
Professional Conduct 1.7.13
As recognized in People v. Wyner,14
there has been a “long-established and
accepted procedure and practice of
over a century” to have the prosecution
of offenses in lower courts conducted
by local authorities, such as “town
and village attorneys and corporation
counsels,” although district attorneys
always retain the non-delegable
responsibility for prosecuting all crimes
and offense occurring in their respective
counties.15 Specifically on this point,
the Court of Appeals, in People v. Van
Sickle, held that a district attorney is
not required to be “physically present
at every criminal hearing in the
county,” but, rather, “must carry the
responsibility and must set up a system
whereby he [is aware] of all the criminal
prosecutions in his county and either
appears therein in person or by assistant
federal law. Perhaps in an effort to make
the decision appear less partisan, Justice
Joseph Story wrote the decision.
In addition to discussing Marshall
and important decisions of the Marshall
Court, the author engages in some
ruminations that seem only tenuously
connected to Marshall and his legacy.
Some reflections seem to be mere
space fillers in this 258-page book. For
example, the author devotes several
pages to discussing his “favorite,” as well
as “unloved,” amendments. He also
opines on the “best and worst” Founders.
In any event, the author’s personal
musings aside, John Marshall—The Final
Founder is recommended reading if
one seeks a succinct overview of John
Marshall’s life and legacy. And, it is an
important legacy indeed.

or consents to appearance on his behalf
by other public officers or private
attorneys.”16

Conclusion
This brief article touches upon the
very complex jurisdictional prerogatives
and interplay between the traditional
role of the village attorney and the
village prosecutor. What is clear is that
the District Attorney always retains the
jurisdiction to prosecute crimes within
the county, while at the same time, village
governments have the jurisdiction to
prosecute offenses against their code
without the “express delegation” of being
appointed an “assistant district attorney.”
While this is worthy of further analysis
and exposition, it does comport with the
underlying premise of the Municipal
Home Rule law: the affairs, property, and
governance of local governments are
better left to local officials.
1. NYCOM Handbook for Village Officials, at 3.5-3.7
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2. Id. at 3.5.
3. See Village Law §4-400(1)(c)(i).
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16. 13 N.Y.2d 61, 62 (1963); see also People v. Soddano,
86 N.Y.2d 727, 728 (1995) (“District Attorneys…
retain the ultimate, nondelegable responsibility for
prosecuting all crimes and offenses, but they may
allow appearances by public officers or private
attorneys so long as they are kept aware of all the
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interpret federal law or the Constitution); Fletcher v.
Peck, 10 U.S. (6 Cranch) 87 (1810) (first case in which
the Supreme Court invalidated a state law as inimical
to the Constitution); Dartmouth College v. Woodward,
17 U.S. 518 (1819) (Contract Clause applies to
private as well as public corporations); M’Culloch
v. Maryland, 17 U.S. 316 (1819) (Congress has
implied powers derived from those listed in Article
I, Section 8 of Constitution); ); Cohens v. Virginia, 19
U.S. 264 (1821) (Supreme Court can review state
criminal law decisions that involve Constitutional
questions); Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1
(1824) (Supreme Court affirmed Congress’s power to
regulate interstate commerce, and held that by virtue
of the Supremacy Clause, state laws “must yield” to
constitutional acts of Congress).
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