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Supreme Court hears
severance pay case
By Kimberly Atkins
Is a severance package a form of
employment income, or does it
constitute a supplemental unemployment beneﬁt?
e answer makes a big diﬀerence when it comes to income taxes, and it’s now up to the justices of
the U.S. Supreme Court to provide
a deﬁnitive answer.
e court heard arguments Jan.
14 in U.S. v. Quality Stores Inc.,
which stems from a 6th U.S. Circuit
Court of Appeals ruling that severance payments received by employees of a company that ceased operation and went into bankruptcy
were not taxable as income.
e company had reported the
payments as wages on the employees’ W-2 forms and withheld federal income tax.
e employees later sought refunds from the IRS, arguing that
the severance pay constituted supplemental unemployment beneﬁt
(SUB) payments, and was therefore
exempted from income taxes.
e 6th Circuit agreed, and the federal government successfully petitioned the Supreme Court for review.

Eric J. Feigin, assistant to the U.S.
solicitor general, argued that severance pay falls within the deﬁnition of “wages” under the Federal
Insurance Contributions Act and
urged the court to interpret the
deﬁnition “broadly to encompass
the entire employer-employee relationship.”

“

Where the
dispute lies is what
SUB payments are
covered by FICA and
which are not.

”

— Robert S. Hertzberg, Detroit
Justice Samuel A. Alito Jr. asked
if the result would be diﬀerent if the
payments were not linked to employment terms.
“What if the payments were not
keyed to the length of service and to
salary?” Alito asked. “[What if] it
was just a ﬂat severance payment?”
“We still think that would meet
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If

Brenda M. Cotter
was looking for a
challenge when
she took on the
role of general counsel at
Aereo Inc., she didn’t have
to wait long.
When the New Yorkbased tech company
launched its service in
February 2012 allowing
subscribers to view
streams of broadcast television on Internet-connected devices, it was met with
almost immediate praise
from everyone from The
Wall Street Journal to PC
Magazine.
Equally prompt was the
reaction by the four major
television networks: They
sued Aereo in federal court
for copyright infringement.
On April 1, 2013, the 2nd

U.S. Circuit Court of Appeals
upheld a lower court ruling
and rejected the broadcasters’ claims, finding that
Aereo’s streams to subscribers were not “public
performances” and thus did
not constitute copyright infringement.

The case is now headed
for the U.S. Supreme Court.
Meanwhile, for Aereo, the
buzz — and customer base
— continues to grow.
Cotter, whose office is in
Boston, recently spoke to New
England In-House’s Matt Yas.
Continued on page 13

Continued on page 3

W Hotel bankruptcy creates big-ticket question for court
By Brandon Gee
e city of Boston and Prudential
Insurance Co. are locked in an acerbic, multi-million-dollar ﬁght at the
1st U.S. Circuit Court of Appeals that
will have major implications for New
England lawyers involved in large
Chapter 11 reorganizations.
e case, e Prudential Insurance
Company of America v. City of Boston,
is an outgrowth of the Chapter 11
bankruptcy ﬁled in 2010 by the developer of the posh W Boston Hotel
and Residences in the eater
District, and related entities.

Prudential was the primary secured
lender for the $200 million-plus project, and one of the central issues in
the appeal of a 2012 Bankruptcy
Appellate Panel decision is how much
interest it stands to earn on its claim.
e 1st Circuit has yet to weigh in
on the correct approach for determining how — and, importantly,
when — an oversecured lender accrues post-petition interest in a
Chapter 11 case. e issue has divided other courts across the country,
and lawyers say the 1st Circuit’s ruling will have a signiﬁcant impact on
future cases. For an idea of how sig-

niﬁcant, consider that there is a
$26.5 million diﬀerence in the value
of Prudential’s claim depending on
which approach is used.
“I’m not aware of this getting to
the 1st Circuit before now,” said
Boston lawyer Anthony A. Froio,
who is not involved in the case.
“Clearly, they’re being squarely
asked to address this issue. … It’s going to be very important and will be
a very signiﬁcant decision for
debtors’ and creditors’ lawyers in
bankruptcy cases.”
If Prudential’s argument prevails,
Continued on page 12
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Retaliation claim by skycap can proceed
Alleges that FLSA lawsuit
prompted his termination

By Eric T. Berkman
A skycap who was ﬁred because his employer said he solicited tips in violation of company
policy could bring a retaliation claim asserting
that he was actually terminated for his involvement in a Fair Labor Standards Act action
against the company, the 1st U.S. Circuit Court
of Appeals has decided.
At some point before the plaintiﬀ employee’s
termination, the defendant employer’s chief
executive oﬃcer allegedly yelled at managers
to “get rid of” him, complaining that the FLSA
litigation was costing the company money.
e employer argued that the plaintiﬀ produced no evidence that the CEO had a role in
the decision to terminate him or that those
who made the decision were aware of the
CEO’s views. us, the employer maintained,
no reasonable jury could link the CEO’s alleged
retaliatory animus to the ﬁring.
But the 1st Circuit disagreed, reversing a U.S.
District Court judge’s summary judgment for
the employer.
“Here … the retaliatory animus resided at
the apex of the organizational hierarchy,” Judge
William J. Kayatta Jr. wrote for the court. “A
rational juror could conclude that such strongly held and repeatedly voiced wishes of the
king, so to speak, likely became well known to
those courtiers who might rid him of a bothersome underling.”
e 14-page decision is Travers v. Flight
Services & Systems, Inc.
Stepping back?
Plaintiﬀ ’s counsel Brant Casavant said the
1st Circuit over the past few years has been
“raising the bar” with regard to what is required for a retaliation claim to survive summary judgment or a motion to dismiss.
However, Travers represents a step in the
right direction for employees, said Casavant,
a lawyer at Lichten & Liss-Riordan in Boston.
“e 1st Circuit took this case as an opportunity to remind both plaintiﬀs’ and defense
attorneys that a judge can only grant summary
judgment if there are no disputes of fact. Here,
there were plenty of disputes of fact about what
the company’s motives were for terminating
[the employee],” he said.
at is good news for employees because the
1st Circuit is clarifying that retaliation cases will
not be subjected to a higher evidentiary standard or require a greater showing of causation
or motive than any other case, Casavant added.
Boston attorney Jeﬀrey M. Rosin, who along
with colleague Christopher M. Pardo represented
the employer, said the lower court got it right
when it determined that the plaintiﬀ was ﬁred
for soliciting a tip, not for a retaliatory reason.
“It may be true … that [the plaintiﬀ] presented evidence of a retaliatory motive, but he
failed to come up with evidence that he did
not solicit a tip. e record was clear that [he]
and numerous others who solicited tips were
terminated for that reason pursuant to a consistently applied company policy,” said Rosin,
a partner at Constangy, Brooks & Smith.
“We believe the 1st Circuit should have recognized, based on the ‘but-for’ standard, that summary judgment was proper,” Rosin said, referencing the rule in many retaliation cases that an
employee must show that retaliation was the employer’s sole motivation for a negative employment action and not a mere motivating factor.
Robert S. Mantell, a labor-side employment
attorney at Rodgers, Powers & Schwartz in

Boston, said the ruling is a good lesson for
plaintiﬀs’ lawyers that, in cases in which a
manager or other person with authority expresses direct discriminatory animus, they
should take care to determine the scope of that
authority in order to set up a presumption that
subordinates within the authority will have
been inﬂuenced by the manager’s animus.
Additionally, Mantell pointed out that the
court found the employer’s policy against solicitation of tips to be ambiguous and that application of the policy depended on “judgment
and discretion.”
“Courts are sometimes open to ﬁnding an
inference of pretext where extreme punishments are applied to violations of vague policies, which are subjected to discretionary interpretation and application,” Mantell said.
Denise I. Murphy of Rubin & Rudman in
Boston, who represents employers, called the
case a “cautionary tale” for small and mid-size
companies.
“e court made the observation that the
CEO’s attitude permeated the atmosphere of
the company so that subordinates wanted to
do whatever necessary to please him,” she said.
“In smaller companies where business operations are much more intimate, I can understand why there might be a question about
how his attitude would aﬀect the actions of his
subordinates. He certainly seemed — based
on these facts — vocal enough about wanting
to terminate the plaintiﬀ, and that’s going to
happen in a small or mid-sized company
where there’s a very personal and real cost to
them in a suit like the [one] the plaintiﬀ had
been involved in.”
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suit.” e CEO also apparently complained
about how much money the suit was costing
the company.
Nichols, in turn, allegedly told Travers to “be
careful” because “the company would be coming aer” him. Nichols was terminated in April
2010 for an undisclosed reason.
As of September 2010, the FLSA litigation
was still proceeding. On Sept. 3, the defendant
received a complaint from a JetBlue passenger
that Travers had solicited a tip. According to
the Flight Services employee handbook, solic-

“

sider it an important part of their jobs to ﬁgure
out and deliver what the CEO wants,” Kayatta
said. “is CEO, we must assume, bristled so
ﬁercely that he expressly and repeatedly demanded that Travers be ﬁred. … On such a
record, it is neither irrational nor unfair to infer
— if a jury is so inclined — that knowledge of
Weitzel’s directive spread to other managers,
themselves likely reluctant to frustrate the
CEO’s objective.”
e defendant also failed to convince the
court that because Travers committed an of-

[T]he retaliatory animus resided at
the apex of the organizational hierarchy.
A rational juror could conclude that such
strongly held and repeatedly voiced wishes
of the king, so to speak, likely became well
known to those courtiers who might rid him
of a bothersome underling.

”

— Judge William J. Kayatta Jr.
But that might not be the case in a large
company, where CEOs typically are far removed from day-to-day operations in management and where human resources personnel are not usually closely aligned or in
communication with the CEO, Murphy said.
Alleged retaliation
Plaintiﬀ Joseph Travers started working as
a skycap for defendant Flight Services &
Systems, Inc., in 2004.
In April 2008, the plaintiﬀ and 10 other employees ﬁled suit against JetBlue Airways, alleging the airline violated the FLSA by failing
to pay minimum wage. Travers and his coplaintiﬀs amended the complaint a year later
to include Flight Services as a defendant.
During the litigation, Travers apparently acted as the leader among the plaintiﬀs, recruiting
others to join the suit, coordinating with counsel, and serving as ﬁrst named plaintiﬀ on the
complaint.
According to Travers’ former supervisor,
Robert Nichols, Flight Services CEO Robert
Weitzel repeatedly yelled at him to “get rid of ”
Travers and “talk [him] into dropping the law-

itation of tips was grounds for termination.
e passenger claimed that Travers informed her a tip was “required just as you
would tip in a restaurant” and that he got angry
when she tipped him $1. Travers, however,
claimed he merely informed her of the $2
JetBlue bag fee and that a tip was optional, saying, “I apologize if you don’t like the service.”
ree weeks later, a Flight Services general
manager ﬁred Travers following approval by the
director of human resources. e only stated
reason for the termination was tip solicitation.
Travers ﬁled a retaliation suit against Flight
Services in U.S. District Court in January 2011.
Judge George A. O’Toole Jr. granted summary
judgment to the defendant.
Dispute over facts
e 1st Circuit rejected the defendant’s argument that because the plaintiﬀ produced no
evidence showing that the CEO had a role in
the decision to terminate him, no reasonable
jury could ﬁnd a causal connection between
his discriminatory animus and the ﬁring.
“A CEO sets the tone and mission for his
subordinates, many of whom presumably con-

fense that would have resulted in his termination anyway, he could not meet the applicable
“but for” causation standard.
“[T]he question is not whether a reasonable
jury could ﬁnd that Flight Services would have
ﬁred Travers even in the absence of retaliatory intent,” Kayatta said. “Rather, the question pertinent
to our review of summary judgment is whether
no reasonable jury could ﬁnd otherwise.”
Based on the evidence presented, the judge
said, it was plausible that Travers’ conduct,
“while perhaps edging beyond what was expressly permitted, did not indisputably cross
into what was clearly prohibited.”
In addition, the record did not show that the
defendant terminated every employee accused
of tip solicitation, he said.
Accordingly, the 1st Circuit reversed
O’Toole’s summary judgment for the defendant, with Kayatta noting that “there remains
a genuine dispute as to whether the people
who decided to ﬁre Travers acted with awareness of the CEO’s desire to retaliate, and if so,
whether Travers would have been ﬁred anyway
for reasons other than pursuit of his rights under FLSA.”
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Hearsay
The power of
wage-and-hour
An ambiguity in the Massachusetts Wage
Act has been unfairly jacking up settlements, according to certain members of the
labor and employment bar who believe the
issue needs to be fixed.
Seyfarth Shaw’s Lynn A. Kappelman says
a client in a recent state court case offered
“make-whole relief ” to settle a wage-andhour claim pre-suit but was pressured to offer even more because the statute
— G.L.c. 149, §148
— makes awarding treble damages
mandatory.
“We do have a
wage law that’s
pretty aggressive,”
the Boston lawyer
says. “If you get it
GERALD L. MAATMAN JR.
wrong and the
plaintiff sues, they
get treble damages. But it’s not clear on
whether treble damages are required if you
offer make-whole relief pre-suit. At what
point does the right to treble damages kick
in? I can’t imagine that the Legislature intended for employers to be punished when
they offer make-whole relief.”
According to a recent report released by
Seyfarth Shaw, wage-and-hour class action
litigation was on the rise and continued to
significantly outpace discrimination class
action filings in 2013. The report says that
wage-and-hour “class actions filed in state
court also represented an increasingly important part of this trend,” and listed
Massachusetts as one of six states where the
filings are “most pronounced.”
Calling the state “a hotbed and growth
area for wage-and-hour class actions,”
Gerald L. Maatman Jr., editor of the
Seyfarth report, says a case filed in
Massachusetts that settles, “typically” settles for more money than elsewhere in the
country.
While the trend may be exacerbated in
the Bay State, the class actions also are on
the rise nationally and in federal courts. For

mbbp.com

example, the number of class actions filed
under the Fair Labor Standards Act increased from 7,672 in 2012 to 7,882 in 2013.
Wage-and-hour cases have supplanted discrimination cases as the most common type
that employers face, Maatman says.
“This is much different than eight years
ago when discrimination dominated,” he
says. “Today, probably eight of 10 times an
employer gets sued it involves a workplace
wage-and-hour issue. These filings have increased at a pretty precipitous rate. Every
year for eight years they’re going up.”
Kappelman says recent U.S. Supreme
Court rulings continue to nudge plaintiffs’
lawyers toward wage-and-hour litigation.
Decisions in Wal-Mart v. Dukes and Comcast
v. Behrend have made it harder for plaintiffs
to establish the commonality required to certify a class.
That’s forced people bringing discrimination class actions to “reboot,” Kappelman says.
Meanwhile, Maatman points out that
many are turning to wage-and-hour, where
a flaw in payroll practices is far more
straightforward, easier to prove, and usually
affects employees across a company in similar, readily quantifiable ways.
“If you’re going to invest in compliance
dollars, focus on this,” Maatman advises
in-house lawyers. “The way in which you
pay people is a primary concern and focus of plaintiffs’ lawyers. It’s a much easier way to make money, the barriers to entry are low, and success begets copycats
and more filings.”
— BRANDON GEE

A fond
farewell?
Changes are afoot at the Massachusetts
Department of Industrial Accidents, but
those in charge insist they have nothing to
do with any of the well-documented problems plaguing the agency.
A Dec. 30 story in Massachusetts
Lawyers Weekly reported on an unusually
ugly MCAD suit brought by Administrative
Judges Kalina K. Vendetti, Cheryl A.
Jacques and Cristina Poulter. e three

Supreme Court hears
severance pay case
Continued from page 1

the basic deﬁnition of ‘wages’ under
FICA,” Feigin said.
Robert S. Hertzberg, a partner in
the Detroit oﬃce of Pepper
Hamilton arguing on behalf of the
employees, pointed out that the government concedes that at least some
forms of severance packages fall outside of FICA’s reach.
“Where the dispute lies is what SUB
payments are covered by FICA and
which are not,” Hertzberg said. “If the
payments meet the deﬁnition of SUB
payment under the statute, then they

are not wages and not subject to FICA.”
Justice Ruth Bader Ginsburg
pointed out the other side of the employees’ argument.
“ere are some severance payments that do count for FICA purposes, isn’t that so?”
“‘Severance’ is a generic term, but
payments such as dismissal payments, are treated as wages for FICA
purposes,” Hertzberg said. “We believe the deﬁnition is diﬀerent for supplemental unemployment beneﬁts.”
A decision is expected later this
term.
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women accuse DIA leadership of gender
discrimination, illegal pay disparities, unfair parking privileges, perjury and lack of
due process.
“If people had any idea how the DIA was
treating the
judges they appear before, they’d
be stunned.
ey’d be totally
stunned,”
Vendetti told
Lawyers Weekly
at the time.
As the discrimination suit plays
out, two of the ofJOANNE F. GOLDSTEIN
ﬁcials at the center
of the allegations have moved on.
Joanne F. Goldstein, secretary of the
Executive Oﬃce of Labor and Workforce
Development, announced on Jan. 17 that she
was departing the public sector to become an
associate vice president at Northeastern
University. Her last day on the job was Jan.
30, when she was replaced by Rachel
Kaprielian of the Registry of Motor Vehicles.
Goldstein’s announcement was followed
by news that DIA Director Philip L. Hillman
was leaving on Feb. 18. Hillman has taken
his talents to the Massachusetts Housing
Authority, where he now serves as chief administrative oﬃcer.
Robert Oring Jr., legislative director of
the Executive Oﬃce of Labor and
Workforce Development, insists the ongoing MCAD matter played no role in
Hillman’s departure.
“It’s a great opportunity,” he says. “at’s
why he [le].”

While the involved participants are remaining silent, a person in the know calls
the DIA a “mess.”
e source, who asks not to be identiﬁed
for fear of reprisal, says the powers-that-be
at the agency continue to come
down on anyone
who speaks out
against them.
“is isn’t an
easy place to be
working,” the
source says.
“Everyone is
walking around
on pins and
RACHEL KAPRIELIAN
needles.”
A number of witnesses have told Lawyers
Weekly that Jacques, Vendetti and at least
one other judge who raised concerns about
agency leadership received negative performance reviews for the ﬁrst time in their
DIA tenures. Jacques’ six-year term is up for
review in March; it is unclear whether she
will be reappointed.
“I am deeply disappointed by what is
clearly retaliation for having joined with fellow women judges in raising a legitimate legal concern about pay inequity,” Jacques said
in a written statement. “Aer ﬁve years of
exemplary performance reviews, it deﬁes
common sense that it is a coincidence that I,
along with other judges who have spoken up
about this concern, have inexplicably received downgrades in our performance reviews for 2013.”
Vendetti could not be reached for comment prior to deadline.
— DAVID E. FRANK
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Insurer can’t get full benefit reimbursement
By Thomas E. Egan
An insurance company that paid workers’
compensation beneﬁts to an injured plaintiﬀ
is not entitled to full reimbursement from a
settlement of a third-party liability suit, a U.S.
District Court judge in Rhode Island has determined.
e plaintiﬀ argued that he owed the insurer
less than the entire settlement amount because
the settlement included money for things such
as his extensive pain and suﬀering that were
not compensated by the insurer.
Judge John J. McConnell Jr. agreed.
“[T]he workers’ compensation carrier is not
entitled to reimbursement for money paid to
[the plaintiﬀ] for which it did not make a corresponding workers’ compensation payment,”
the judge wrote.
e eight-page decision is Vellucci v. Miller,
et al.
John A. Baglini of Providence, R.I., represented the plaintiﬀ. e insurance company
was defended by Lauren Motola-Davis of
Providence.
Third-party settlement
On Sept. 18, 2004, while employed by Aspen
Aerogels, Inc., plaintiﬀ Frank A. Vellucci was
injured in an accident. He received workers’
compensation from Ohio Casualty Insurance
Co., the workers’ compensation carrier of
Aspen’s parent corporation.
Ohio Casualty paid the plaintiﬀ a total of
$763,762.45, comprised of $497,848.07 for
medical payments and $265,914.38 for indemnity beneﬁts (lost wages).
e plaintiﬀ elected to accept the workers’
compensation award from the insurer and ﬁle a
lawsuit against parties other than his employer.

Two of those parties oﬀered to settle with
the plaintiﬀ for $150,000. at amount was
deposited in the Rhode Island Superior Court
Registry pending the outcome of the dispute
with the insurance company, which claimed a
lien on any third-party recovery obtained by
the plaintiﬀ. e insurer claimed to be owed
the full amount of the settlement.
e plaintiﬀ’s position was that the insurance
company was entitled to reimbursement only

“

”

One cannot
get reimbursed for
something that it
did not pay.
— Judge John J. McConnell Jr.

for the portion of the settlement that corresponded with the compensation paid by the insurer. us, his argument went, Ohio Casualty
was not entitled to reimbursement for the portion of the third-party settlement attributed to
pain and suﬀering because Ohio Casualty did
not compensate him for pain and suﬀering.
‘Reimbursement’ defined
“[T]his Court agrees with Mr. Vellucci’s interpretation of the state statute and the legal
basis for his complaint,” said McConnell,
whose resolution of the parties’ dispute was
based on the statutory language.
“Under R.I. Gen. Laws § 28-35-58, Mr.

Vellucci must ‘reimburse’ the workers’ compensation carrier ‘to the extent of the compensation paid,’” he said.
“Here, the word ‘reimburse’ is deﬁned by
Black’s Law Dictionary as ‘[t]o pay back, to
make restoration, to repay that expended; to
indemnify, or make whole,’” the judge noted.
“Reimbursement therefore is limited to what
has been expended or paid. One cannot be reimbursed for something that it did not pay.”
Vellucci’s third-party recovery included compensation to him for pain and suﬀering resulting
from his injury as well as “‘un-reimbursed lost
wages beyond the 66 2/3 Mr. Vellucci received
as weekly indemnity beneﬁts,’” McConnell said.
“His compensation from the workers’ compensation insurer did not include those damages;
therefore, under the plain language of §28-3558, Ohio Casualty is not entitled to reimbursement of 100% of the $150,000 recovery Mr.
Vellucci received in settlement from two of the
third-party defendants.”
e judge pointed out that the Massachusetts
Appeals Court ruled likewise in Curry v. Great
American Insurance Company in 2011. In
Rhode Island, as in Massachusetts, pain and
suﬀering is not compensable under the state
workers’ compensation law.
“e case before this Court has an analogous
set of facts involving a similar state statute,” he
stated.
McConnell cautioned, however, that Ohio
Casualty was entitled under the statute to some
portion of the third-party settlement amount
because the settlement did include compensation for “medical bills and indemnity beneﬁts.”
us, he said, a trier of fact must determine
the appropriate apportionment if the parties
cannot otherwise agree.

Justices take dim view of recess appointments
By Kimberly Atkins
e U.S. Supreme Court has cast serious
doubt on President Barack Obama’s constitutional authority to install three members on
the National Labor Relations Board without
Senate approval in 2012.
During an extended oral argument in NLRB
v. Noel Canning, No. 12-1281, several justices
suggested that the Obama administration’s contention that it had the power to make recess appointments to the agency during a brief break
taken by lawmakers is at odds with the language
of the Appointments Clause. at constitutional
provision, Article II, §2, clause 3, reads: “e
President shall have Power to ﬁll up all Vacancies
that may happen during the Recess of the
Senate, by granting Commissions which shall
expire at the End of their next Session.”
e court spent most of the more than 90
minutes of argument parsing the deﬁnition of
the words in that short sentence to determine
if the framers of the Constitution intended to
allow the president to unilaterally install nominees through recess appointments during
short breaks within a congressional session,
as many presidents have done, or if such appointments can only be made during formal
recess periods in between sessions.
e justices hinted strongly that the constitutional text called for the latter interpretation,
which would lead to a legal quagmire.
“What do you do when there is a practice
that ﬂatly contradicts the clear text of the
Constitution?” asked Justice Antonin Scalia.
e Obama administration argued that the

latter interpretation would turn on its ear a
practice that goes back to the ﬁrst president.
In the present case, the NLRB was on the
brink of falling below the statutory minimum
quorum of three members needed for the
board to act. Meanwhile, Senate Republicans
was holding up votes on pending NLRB nominees, citing decisions issued by the board that
GOP lawmakers saw as overtly pro-union.
To prevent the president from making recess
appointments, lawmakers also gaveled in periodic pro forma sessions during scheduled
recesses to keep Congress technically in session even when no businesses was being conducted.
Despite these eﬀorts, during a brief break
on July 4, 2012, President Obama used the recess appointment power to install three members to the NLRB as well as a director to the
Consumer Financial Protection Bureau.
Several businesses who received adverse rulings from the board when it consisted primarily of recess-appointed members — including canning and bottling company Noel
Canning — challenged the authority of the recess appointments.
In 2012, the U.S. Court of Appeals for the
D.C. Circuit ruled that those appointments
were unconstitutional, calling the period of
time during which the president’s appointments were made “an imaginary recess,” not
the intersession recess the framers had in mind
when they draed the Appointments Clause.
e agency continued to operate despite the
decision. While the Senate later conﬁrmed
enough nominees to bring the NLRB to its full

ﬁve-member capacity, the validity of hundreds
of rulings that were made with recess appointed members hangs in the balance, as do questions about the limits of executive and congressional powers.
Text vs. practice
At oral argument, Solicitor General Donald B.
Verrilli Jr. argued that Noel Canning’s narrow interpretation of the Appointments Clause “would
repudiate the constitutional legitimacy of thousands of appointments by presidents going back
to George Washington” and “diminish presidential authority in a way that is ﬂatly at odds with
the constitutional structure of the framers.”
Scalia questioned whether that made a diﬀerence in a case of constitutional construction.
“Let’s assume that the text is clearly against
you,” he said. “Should I say, ‘Yes, it says something else, but the practice for over 200 years
has been something diﬀerent and it’s the practice that must prevail?’”
“The practice gives meaning to the
Constitution,” Verrilli replied.
Justice Ruth Bader Ginsburg questioned
whether the original intent of the provision —
to allow the president to place people in important executive positions at times when
Congress was unable to convene for conﬁrmation votes — applies in the modern era.
“Historically, Congress met and they met continuously, and then they went on horseback
back home [for] six months or nine months,”
Ginsburg said. “Today there is nothing like that.”
Verrilli said that the framers contemplated that
shorter recess periods might occur, but Justice
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Anthony M. Kennedy expressed concern that
the government’s interpretation was too broad.
“Your argument, it seems to me, is in search
of a limiting principle,” Kennedy said, questioning how short a qualifying recess could be. “A
lunch break? A one-day break? … A three-day
break, a one-week break, a one-month break?
How do you resolve that problem for us?”
Justice Samuel A. Alito Jr. pointed out that
the vacancies in question were not a result of
an emergency or sudden vacancy, but rather
political gridlock. He questioned whether the
founders intended to give the president such
broad authority in such a situation.
“You are making a very, very aggressive
argument in favor of executive power now
and it has nothing whatsoever to do with
whether the Senate is in session or not,” Alito
said. “You’re just saying when the Senate
acts, in your view, irresponsibly and refuses
to confirm nominations, then the President
must be able to fill those positions.”
Continued on page 8
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Aiding and abetting claim against supervisor allowed
Motion to dismiss
denied in USDC

By David E. Frank
A U.S. magistrate judge has ruled that a college professor can move forward with a lawsuit
accusing her supervisor — who allegedly sexually harassed her at work — of aiding and
abetting employment discrimination.
e supervisor argued that the aiding and
abetting count must be dismissed as a matter
of law because the professor’s complaint
failed to plead facts separate and distinct
from her discrimination and unlawful retaliation claims.
But Judge Kenneth P. Neiman in Massachusetts disagreed, denying a motion to dismiss brought by the defendant supervisor and
co-defendant Bay Path College, or BPC.
“While the bulk of the factual material supporting Plaintiﬀ ’s main claims of discrimination against [the supervisor] focuses on unwelcome verbal threats and sexual contact, the
complaint also contains other allegations,”
Neiman wrote, “particularly those relating to
BPC’s investigation of Plaintiﬀ ’s claims of sexual harassment and the role [the supervisor]
played in that investigation, plausibly demonstrating [her] supporting role in BPC’s discrimination.”
Neiman’s ﬁndings were recently adopted by
U.S. District Court Judge Michael A. Ponsor,
who was assigned to oversee the case.
e 32-page decision is Zhao v. Bay Path
College, et al.

The plaintiff was a full-time assistant professor
of mathematics at Bay Path College.

Splitting up claims
Bonita M. Riggins, counsel to the plaintiﬀ,
said the judge issued a 90-day stay. e Florida
lawyer, who is handling the case with Wendy
A. Kaplan of Boston, said she is hoping to sit
down with opposing counsel for mediation
during that period.
Riggins said the judge’s ruling was warranted based on the facts contained in her complaint.
“Just like any other case, when you have separate causes of action, you are permitted to bring
the claim,” she said. “Even though they sometimes

overlap and the facts are the same, the judge’s ruling recognized that both claims are perfectly valid.”
Anne C. Rosenberg of Cunningham,
Machanic, Cetlin, Johnson & Harney in Natick,
Mass., represented the defendant in a 2012
federal District Court case cited by Neiman,
Fisher v. Town of Orange.
Rosenberg said the defense in Zhao properly
sought to challenge the claim before Neiman
but was unsuccessful due to the low standard
of proof needed to survive a dismissal motion.
Viewing the facts in the light most favorable
to the plaintiﬀ, the judge found that the aiding

and abetting allegations related to the school’s
allegedly inadequate investigation and improper conduct, while the rest of the suit was
focused on the discrimination, she said.
“I would’ve made the same argument as the
defense did [in Zhao] if I were in their place, but,
unfortunately, at a motion to dismiss stage, as
long as there are suﬃcient facts pleaded, they
can get over that initial hurdle,” Rosenberg said.
“at’s the problem that we had in the Fisher
case, where the plaintiﬀ actually pleaded just one
word that essentially got her over the hurdle.”
Continued on page 9
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NLRB opts against appealing notice posting rule
By Kimberly Atkins
Ending a legal battle over one the most controversial labor law regulations in recent history, the National Labor Relations Board has
abandoned plans to seek high court review of
two appellate decisions striking down the
agency’s notice posting rule.
According to a statement released Jan 6, days
aer the deadline for ﬁling a petition for certiorari with the U.S. Supreme Court, the board
“decided not to seek Supreme Court review of
two U.S. Court of Appeals decisions invalidating the NLRB’s Notice Posting Rule, which
would have required most private sector employers to post a notice of employee rights in
the workplace.”
e announcement concludes a years-long
dispute between the agency and business
groups, including the U.S. Chamber of
Commerce, who claimed that the agency was
engaging in aggressive eﬀorts to extend its
reach in workplaces, including those without
unionized employees.
“It really was a complete change of course for
the NLRB from the type of agency that it was,”
said Benjamin P. Glass, a shareholder in the
Charleston, S.C., oﬃce of Ogletree, Deakins,
Nash, Smoak & Stewart who represented the
Chamber in the 4th U.S. Circuit Court of Appeals
case Chamber of Commerce of the United States
v. NLRB, which struck down the rule.
“e agency was designed to resolve disputes between union organizers and employers in order to maintain stability in the workplace,” he said. “e notice posting rule and a
number of other actions by the board in the
last couple of years really seemed to signal that

the NLRB was becoming more of an advocate
for union rights.”
e rule required employers to place 11-by17-inch posters in their workplaces notifying
workers of their rights under the National
Labor Relations Act — speciﬁcally the rights
to act together to improve wages and working
conditions, to unionize, to bargain collectively
with their employer or to refrain from any of
these activities.

“

seminate a message that they did not create.
“[T]he Board’s rule requires employers to
disseminate such information, upon pain of
being held to have committed an unfair labor
practice,” wrote Judge A. Raymond Randolph.
“e right to disseminate another’s speech
necessarily includes the right to decide not to
disseminate it.”
But the 4th Circuit went further, ruling in
June of 2013 that the NLRA does not give the

”

Employers were dead-set against the poster
from the beginning. It went far beyond what
was necessary to educate employees about what
their rights are under the NLRA.
— Howard K. Kurman, Baltimore

Failure to comply with the rule would have
been deemed an unfair labor practice and
would have resulted in the tolling of the
statute of limitations for charges of other unfair labor practices and a presumption of antiunion animus that would weigh against the
employer in board proceedings.
e rule was ﬁnalized in 2011, but was never enforced due to repeated delays resulting
from the pending legal challenges, including
federal lawsuits ﬁled by employers and business groups.
In May of 2013 the D.C. Circuit held in
National Association of Manufacturers v. NLRB
that the rule infringed on employers’ rights under §8(c) of the NLRA by forcing them to dis-

board the rulemaking authority to impose
such a regulation on employers. e court held
that the board is empowered only to respond
to unfair labor claims and conduct elections.
“[T]he rulemaking function provided for in
the NLRA, by its express terms, only empowers the Board to carry out its statutorily deﬁned
reactive roles in addressing unfair labor practice charges and conducting representation
elections upon request,” wrote Judge Allyson
K. Duncan for the unanimous panel in
Chamber of Commerce. “Indeed, there is no
function or responsibility of the Board not
predicated upon the ﬁling of an unfair labor
practice charge or a representation petition.”
Now that ruling will stand, and could serve

as the basis for future challenges should the
board issue new rules that employers claim exceed its authority.
“I do think this means federal appellate
courts will be looking carefully at the rulemaking promulgated by the board in the Obama
administration,” said Howard K. Kurman, a
principal in the Baltimore oﬃce of Oﬃt
Kurman, who represents employers.
Glass said he does not believe the board’s
decision not to petition for certiorari represents any major shi in policy.
“I would like to think that maybe this is an
indication that the board is being more deliberate about what their role is and how they are
best suited to ﬁll that role,” Glass said. “But I’m
cynical enough aer 20 years in this business
to question whether it will truly be a change
in the direction that board is taking.”
e NLRB said in its statement that it will
continue eﬀorts to educate workers about their
rights under the NLRA, and pointed out that
employers are still free to voluntarily post the
notice, which can be found on the NLRB’s website, in their workplaces.
“e NLRB remains committed to ensuring
that workers, businesses and labor organizations are informed of their rights and obligations under the National Labor Relations Act,”
the statement read. “erefore, the NLRB will
continue its national outreach program to educate the American public about the statute.”
Kurman called the idea that employers voluntarily post the notice “ridiculous.”
“Employers were dead-set against the poster
from the beginning,” he said. “It went far beyond
what was necessary to educate employees about
what their rights are under the NLRA.”

Minority shareholder can quit, start own company
By David E. Frank
A plaintiﬀ majority shareholder who owned
an actuarial ﬁrm could not assert a breach of
ﬁduciary duty claim against a minority shareholder who le to start her own business, a
Massachusetts Superior Court judge has ruled.
e plaintiﬀ argued that the defendant’s resignation le the company unable to service
many of its clients in the public sector, an area
in which the minority shareholder specialized.
But Judge Patrick F. Brady found that the
plaintiﬀ could have taken steps to continue
providing services to the clients aer the defendant resigned.
Contrary to the plaintiﬀ’s claims, the defendant’s departure “did not leave [the company] totally unable to carry out the public sector contracts
which she had entered into,” the judge wrote. “[e
plaintiﬀ] could have hired someone to carry out
her responsibilities for public sector work; or, if he
desired, perhaps with some extra eﬀort to get up
to speed since most of his work was with private
beneﬁt plans, complete the work himself.”
e 11-page decision is Ricci Consultants,
Inc. v. Bournival.
‘Woe is me’
Matthew J. Ginsburg of Andover, Mass., who
represented the defendant, said a minority
shareholder is not obligated to stay with the
same company forever.
“at sounds very basic, but the position
taken by the other side really provided no endpoint for my client,” Ginsburg said, noting that
the plaintiﬀ established a scenario such that
no matter when the defendant chose to resign,
the plaintiﬀ could claim he would no longer
be able to service existing customers.
e Gilbert & Renton lawyer acknowledged that, under Massachusetts law, share-

holders in close corporations owe a ﬁduciary
duty to their partners. But those ﬁduciary duties are not limitless, Ginsburg said, nor do
they permit a shareholder to hold another
shareholder hostage by preventing that person from resigning.
“ere must be eﬀorts on the part of the majority shareholder at self-help,” he said. “You
can’t simply sit back and say, ‘Woe is me,’ and
take a position that the minority shareholder
is forbidden from ever leaving or is prohibited
full stop from doing business with former
clients of the ﬁrm.”
Ginsburg said his client provided ample notice of her intention to resign. She also made
eﬀorts to discuss with the plaintiﬀ how the two
should move forward with their clients. e
plaintiﬀ, however, refused to engage in a dialogue and instead sent a letter to the clients informing them that the company could no
longer service them, he said.
“He did nothing to recognize the reality of
the situation,” Ginsburg said. “He refused to
either ﬁnd a way to hire someone to replace
her or to get up to speed himself by taking the
mantle with the clients.”
Richard M. Gelb of Boston represented the
plaintiﬀ early in the dispute. ough he withdrew from the case well before Brady’s ruling,
he said the suit speaks to the need for parties
to create written buy-out agreements at the
front end of a business relationship.
e subject of ﬁduciary duties will never even
arise when such a document exists, he said.
“But if you don’t have a mechanism, the
question of whether there is a duty is fact-intensive and decided on a case by case basis,”
Gelb said. “Any situation where the judge has
to interpret people’s conduct and behavior creates problems and just makes it much more
diﬃcult for everyone involved.”

David B. Mack, successor counsel to the
plaintiﬀ, could not be reached for comment
prior to deadline.
Bad break
Defendant Linda Bournival entered into an
employment agreement in 2006 with plaintiﬀ
Stephen Ricci at Ricci Consultants, Inc. RCI
provides actuarial services for those with private pensions and retirement plans.
Because Bournival had more experience
dealing with public sector retirement systems,
both parties agreed she could substantially
contribute in that area.
An employment agreement contemplated
that the two would begin discussions the following year about Bournival becoming a shareholder. It also provided that the value of the enterprise for the purchase of shares was $450,000.
e pair worked together reasonably well for
several years. Although Bournival expressed concern over the failure to address and negotiate a
shareholder agreement, none was ever draed.
Ricci refused to change the ﬁnancial
arrangements, even though Bournival believed
she was doing much more of the work.
Following a series of hostile emails in April
2011, Bournival told Ricci she was leaving.
In response to Bournival’s request for the return of the money she had paid for her stock,
Ricci said he would shut down the ﬁrm “rather
than pay her a dime.” He warned her that if she
caused RCI harm, “the ﬁrm is prepared to take
whatever action is necessary.”
Because Bournival had work in progress and
clients whose needs had to be met, she oﬀered to
meet with Ricci about transitioning the cases.
She continued to work on RCI matters until
May 9, 2011, when she tendered her formal
resignation. Her attorney wrote to Gelb, the
company’s counsel, with a proposed partner-

ship termination agreement and threatened a
minority shareholder derivative suit.
Ricci responded by ﬁling a breach of ﬁduciary duty claim in Norfolk Superior Court.
When Bournival proposed that she could
continue working on RCI’s public sector client
matters under a fee-sharing agreement, Ricci
did not respond.
On June 7, 2011, Ricci sent letters to clients
informing them of Bournival’s resignation and
advising them that RCI could no longer satisfactorily serve them.
He also informed the clients about RCI’s lawsuit against Bournival “based on her conduct.”
at communication prompted an improper
interference counterclaim against Ricci and
the company. A jury eventually awarded
Bournival $19,758 on that count.
‘I reject it’
In denying Ricci’s breach of ﬁduciary duty
claims, Brady said the law imposes a broad
duty on shareholders of closely held corporations to act with the utmost good faith and loyalty toward one another.
But the judge said the duty did not compel
Bournival to continue working for RCI. ere
was no employment or non-compete agreement that prevented her from leaving and
earning a living with her actuarial skills.
e judge noted that all of Bournival’s work
for former clients occurred aer RCI had abandoned them through Ricci’s June 7, 2011, letter.
“It is not a seizure of a corporate opportunity
to service customers where the corporation
has disclaimed any intention or ability to do
further work for that client,” Brady said. “RCI’s
argument that by leaving, Bournival le RCI
in a position where it could not serve certain
clients and was thus a breach of ﬁduciary duty
reaches too broadly and I reject it.”
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Email communications result in hard lessons for some
By Brandon Gee
While the speed and convenience of electronic mail are unquestioned, many still consider what they say in email unoﬃcial until
conﬁrmed in a signed hard copy.
But if you or your clients are ﬁring oﬀ ﬁrst-impression responses to emails from a phone on a
commuter train — believing you’ll have a chance
to talk to stakeholders and revise your response
more formally the next morning — a host of rulings suggest that you’re asking for trouble.
Decisions in Massachusetts state and federal
courts in recent years have established that
email conversations are weighty enough, for
example, to satisfy the statute of frauds and
make an unsigned purchase and sale agreement enforceable; bind parties to a settlement
agreement that had yet to be formally executed; and fulﬁll the notice provision of a contract,
even though the contract did not include email
in a list of permitted methods for providing
the notice.
On the ﬂip side, a Superior Court judge in
2013 ruled than an email purporting to accept
an oﬀer was not binding because the oﬀer stated
that it needed to be signed and returned. So, attorneys and their clients also can make the opposite mistake of relying too heavily on email.
When navigating such fraught waters, experts say caution and exactitude are paramount.
“I try to make it a practice, when it comes
to important emails, not to send it until I’ve
thoroughly thought about it, written a dra
and checked with the client,” said Keith E.
Glidden of Verrill Dana in Boston. “at’s especially true since emails are the preferred
communication of modern business as well as
modern litigation. It seems like very rarely do
we ever send written letters any more. I’ve had
settlement discussions over email this month
and last month.”
Massachusetts’ adoption of the Uniform
Electronic Transactions Act in 2004 cemented
the validity of electronic contracts and signatures, but gray areas still exist — for example,
when judges try to draw lines between informal and binding email conversations or when
additional ﬁnal documentation is discussed
over email but never executed.
Alan E. Lipkind of Burns & Levinson in
Boston also advises a look-before-you-leap approach.
“I think people have always been cautious
on paper, but need to get that way with emails
and text messages,” he said. “It’s a diﬃcult balance because you don’t want to stiﬂe [communication between] the people out there in the
world of business, but when people are getting
close to a transaction and they consult with us,
we tell them to be very cautious about what
they put in writing. … If you’re not cautious,
you’re opening yourself up to a dispute.”
Learning the hard way
It’s a lesson several litigants — and even their
lawyers — have learned the hard way.
Last June, U.S. District Court Judge
Nathaniel M. Gorton ruled in Hansen v. Rhode
Island’s Only 24 Hour Truck & Auto Plaza Inc.,
et al. that an informal email exchange between
the opposing parties was suﬃcient to constitute a binding settlement agreement. A receiver had been appointed for the defendant business aer the email exchange and tried to back
out of the deal before the agreement could be
memorialized in a formal document.
“Both parties clearly expressed mutual assent to the terms when plaintiﬀ ’s counsel
wrote [in an email] that ‘[the plaintiﬀ] will accept [the defendant’s] settlement oﬀer’ and defendants’ counsel responded ‘Glad we were
able to get it done,’” Gorton wrote.

Lipkind represented the plaintiﬀs in the
Massachusetts Superior Court case Feldberg,
et al. v. Coxall. His clients were the prospective
buyers in a real estate transaction that went
sideways aer the parties had agreed to the
deal via email.
While the defendant seller claimed the email
exchange did not satisfy the statute of frauds
— which requires real estate and certain other
contracts to be in writing and signed — Judge
Douglas H. Wilkins denied a motion to dismiss
in 2012, reasoning that an email’s “signature

“

ods were meant to be the only methods of notice permitted,” he also ruled that “even in cases
when a contract contains explicit limiting language, courts have upheld notice given in a
way technically not allowed but in the spirit of
the notice provision.”
But while Bauer agrees that an email likely
will satisfy as suﬃcient notice in such situations as long as there is “no dispute about time
or delivery,” he still advises lawyers to accept
oﬀers and provide notice in the manner proscribed.

most judges will increasingly disregard delineations between diﬀerent forms of written
communication, as in some of the cases discussed above.
“We’re going to be seeing more and more of
these kinds of cases coming down the pipeline,”
Vetstein said. “Judges are certainly aware of
how technology has changed in real estate. e
reality is the vast majority of deals are negotiated via email now. … e courts are going to
look less at the formality and more at what was
said and the intention of the parties.”

”

I think people have always been cautious
on paper, but need to get that way with emails
and text messages. … If you’re not cautious,
you’re opening yourself up to a dispute.
— Alan E. Lipkind, Boston

block” or “‘from’ portion” may have satisﬁed
the signature requirement.
e case ultimately settled out of court.
“[T]he courts have not yet set forth rules of
the road for the ‘intersection between the seventeenth-century statute of frauds and the
twenty-ﬁrst century electronic mail,’” Wilkins
wrote. “e parties’ conduct here in using email to conduct the negotiations in this case
arguably constitutes an agreement to conduct
transactions by electronic means.”
While Wilkins painted the issue as one of
ﬁrst impression, Massachusetts Superior Court
Judge Dennis J. Curran went a step further in
2013 on a motion for summary judgment in
Corporate Development Associates Inc. v.
Staples Inc., ruling that the Uniform Electronic
Transactions Act “made it clear that an electronic record may satisfy any law that requires
a written memorandum.”
“As a result of the adoption of the Uniform
Act, courts have ruled that multiple emails between the parties, so long as they contain all
the essential terms, may create a binding contract and satisfy the statute of frauds,” Curran
continued.
Nonetheless, Curran rejected the plaintiﬀ ’s
argument that a particular email exchange at
issue in the case constituted a binding agreement because it did not evidence “a meeting
of the minds on the essential terms of the
transactions between the parties.”
Dot the I’s
“e question the court has to answer is,
‘Did the email messages indicate an intent to
be bound?’” said John R. Bauer of Birnbaum
& Godkin in Boston. “As long as they show that
they intended to be bound, it’s enforceable.”
Bauer said that can be true even in situations
in which an email conversation references the
pending execution of a more formal agreement, or when a contract states agreement or
notice needs to be provided in a form other
than email.
In the 2011 summary judgment decision in
Grimm, et al. v. Venezia, Massachusetts
Superior Court Judge Christopher J. Muse
ruled that an email satisﬁed a notice provision
in a purchase and sales agreement even though
the provision stated that “all notices and mailings of any nature contemplated hereunder
shall be suﬃcient if in writing and delivered
in hand or if mailed, by certiﬁed mail, return
receipt requested, postage prepaid, sent by facsimile, supported by printed receipt to noticed
party or sent by overnight delivery service.”
While Muse found that “there is no such
limiting language to suggest that these meth-

“As a best practice, you want to dot the ‘I’s
and cross the ‘T’s,” he said. “You don’t want to
have to litigate the issue of notice if you can
avoid it.”
at lesson is driven home by a 2013
Massachusetts Land Court decision in Host v.
Gray, in which the plaintiﬀ charged the defendant with breaching an agreement to sell real
property. Judge Harry M. Grossman found that
no valid enforceable contract had been proven
by the plaintiﬀ and granted the defendant’s
motion for summary judgment.
e plaintiﬀ buyer made an oﬀer, which the
defendant seller conditionally accepted
through an email from his broker before ultimately refusing to move forward with the deal.
Grossman rejected the plaintiﬀ ’s claims because the plaintiﬀ “speciﬁed the precise manner in which defendant was to accept,” namely,
that the oﬀer should be signed and returned.
“e plaintiﬀ was entitled to specify the
manner of acceptance, but once doing so, he
is then bound by that requirement,” Grossman
wrote. “When the defendant failed [to] accept
in the requisite manner prior to the deadline,
the oﬀer, by its own terms, was deemed rejected and no contract was thereaer formed.”
Best practices
Richard D. Vetstein of Framingham, Mass.,
said the enforceability of agreements reached
electronically is an especially “hot area” in real
estate and business transactions. Vetstein said
he even gets questions from agents and brokers
about whether they can hold someone to statements made via text message, and he suspects

ISTOCK.COM

As such, Vetstein said he advises his clients
that anything they put in writing could come
back to bite them in one way or another. He
also recommends that they consider appending a disclaimer to their emails that states:
“Emails sent or received shall neither constitute acceptance of conducting transactions
via electronic means nor shall create a binding contract in the absence of a fully signed
written contract.”
“e courts haven’t decided whether or not
that’s really going to matter or mean anything,”
Vetstein said, “but my view is it can’t hurt. e
worst it can do is annoy someone when they
see it. But the courts are going to look at what
was said, when it was said, and how it was said.
So it’s really a case-by-case thing.”
Bauer agreed and noted, for example, that
when a lawyer has an automatic boilerplate
disclaimer appended to every email stating
that nothing in the email constitutes legal advice, but then proceeds to provide legal advice
in the email, that attorney is not likely to receive a pass if the question comes up in court.
It’s necessary to be cautious and explicit in
each individual email communication if one
doesn’t want to be legally bound, he said.
“If a party is exchanging emails and it wants
to make clear that it doesn’t want to be bound,
that needs to be made clear in the email,” Bauer
said. “If a lawyer is negotiating on behalf of a
client and needs to get back to a client to go over
the terms of the agreement, the lawyer needs to
say so. Lawyers need to be very careful in email
to say these are probably acceptable terms, but
I need to run them by my client.”
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Case promises to influence relief available to startups
By Brandon Gee
e Massachusetts Supreme Judicial Court
heard arguments Dec. 2 in a business trade secret
lawsuit that is expected to inﬂuence the scope of
damages and injunctive relief available to startup
companies that have yet to turn a proﬁt.
In LightLab Imaging Inc. v. Axsun Technologies
Inc., et al., Superior Court Judge Margaret R.
Hinkle, sitting in the Business Litigation Session,
excluded the plaintiﬀ’s expert testimony on future lost proﬁts on the grounds that the methodology was speculative, and ruled that permanent
injunctions may protect only speciﬁc trade secrets the defendants already had used.
e SJC solicited amicus briefs on both points,
and while no outside parties weighed in, Boston’s
Christopher P. Sullivan said the issues are “fascinating” and will inﬂuence whether and to what
extent a startup company can collect damages
on predicted future lost proﬁts.
“is case is all about a company that had a
lot of hope and promise, but didn’t have any
proﬁts,” said Sullivan, a partner at Robins,
Kaplan, Miller & Ciresi. “e question becomes, if all you have is hope and promise,
whether you can’t get a lot of monetary damages because you haven’t proven your damages
in any sort of concrete way, and maybe the factual assumptions underlying the expert’s opinion are too speculative. at’s tough for startups with promising technology and no proﬁts.”
e case also could inﬂuence to what extent
competing businesses will be deterred from
wrongdoing such as breach of contract, misappropriation of trade secrets and tortious interference when the victim does not have a
track record of proﬁts.
In LightLab, a jury found the defendants liable. Hinkle also ruled that the defendants
misappropriated trade secrets and willfully violated Chapter 93A.
However, the judge limited her permanent
injunction to protect only three trade secrets
the defendants already had wrongfully used
and excluded an economist’s expert testimony
on future lost proﬁts that LightLab valued at
between $89 million and $115 million.
LightLab was le with just $600,000 in damages, based on the defendants’ failure to adhere
to an existing contract and violation of Chapter
93A. It also recovered $4.5 million in attorneys’
fees and costs.
“at really isn’t much of a deterrent to the
bad guy,” Sullivan said. “You put the plaintiﬀ in
a position where they’re not going to get a lot of
money damages and their injunctive relief is really limited. If you’re saying we’re not going to
give you monetary damages and we’re not going
to give you injunctive relief, what’s the point [of
bringing suit]? at seems to me to be the best
place defendants could possibly hope to be.”
But business litigator Bruce H. Raymond
said just because it might be harder for a startup to prove future lost proﬁts does not mean
a judge should abdicate his gatekeeper obligations and allow mere speculation. Raymond
also supports Hinkle’s handling of the request
for injunctive relief.
“Generally, trade secret law in Massachusetts
supports the requirement that a plaintiﬀ must
prove use, before injunctive relief may be granted,” he said.
Principal of Raymond Law Group, which
has oﬃces in Boston and Connecticut,
Raymond said lawyers should pay attention to
the outcome of LightLab as trade secret litigation is likely to continue to expand based on
the increasing value of intellectual property to
all businesses, especially technology startups.
“ere’s not a lot of caselaw on future lost
proﬁts and the admissibility of an expert opin-

ion on that,” Raymond said. “is is an area
that will be of import because the law is not
always the same across all business contexts.
Courts have wide latitude to fashion remedies
appropriate to the facts of the case. is case
will certainly give us some helpful advice on
how to handle these cases.”

“

tion and that she did not actually require the
plaintiﬀ to show prior use or disclosure of a
trade secret to merit one.
“Rather, the court found that LightLab failed
to show that an injunction was needed to prevent future use or disclosure — a ruling
LightLab does not meaningfully challenge on
appeal,” the defendants’ brief states.

”

The question becomes, if all you have is
hope and promise, whether you can’t get a lot of
monetary damages because you haven’t proven
your damages in any sort of concrete way.
— Christopher P. Sullivan, Boston

‘Troubling implications’
In its brief to the SJC, LightLab argues that
its expert on future lost proﬁts damages, economist Roy Weinstein, used a “generally accepted methodology” and was inappropriately excluded on Daubert/Lanigan grounds.
“Although the methodology relies, in part,
on judgment and experience, judgment and
experience are frequently the basis for reliable
expert testimony and essential in a future lost
proﬁts opinion,” the brief states.
LightLab argues that factors Hinkle ruled
speculative were to be accounted for in testimony the judge had yet to hear. e brief also
contends that “use” is not “a perquisite to injunctive relief to protect trade secrets.”
“Injunctions are meant to stop wrongful
conduct before it occurs,” the brief states. “e
circumstances warranted such injunctions because defendants had already used some
LightLab secrets, Axsun agreed to the conﬁdentiality clause but breached it, Volcano
knowingly induced the breach, and all the secrets shared with Axsun were at risk.”
During oral arguments, LightLab lawyer
Kenneth R. Berman of Nutter, McClennen &
Fish in Boston said that Hinkle’s concerns
about Weinstein’s testimony should have affected only the weight, not the admissibility,
of the evidence, and should have been explored
through cross-examination.
Combined with her decision not to issue broad
injunctive relief, Hinkle le the company with
little meaningful recourse, Berman argued.
“e defendants’ behavior here was about
as bad as one could imagine,” Berman told the
SJC. “It put LightLab’s business future and conﬁdential information at serious risk, and the
judge set impossible standards for the relief
that should have issued, allowing the wrongdoers to escape unscathed. If those are the
standards, this will have profound and troubling implications for universities, research
partnerships, emerging technology companies
and the Massachusetts innovation economy.”
‘Critical missing components’
On behalf of the defendants, Boston’s
William F. Lee countered that Hinkle did not
abuse her discretion to exclude the most speculative portions of Weinstein’s testimony. e
defendants’ brief states that the economist’s
testimony was “based on self-serving litigation-driven forecasts.”
“Here, there are two critical missing components,” the WilmerHale partner told the SJC
during oral arguments. “ey had never made
a proﬁt, ever, and, as of the time of brieﬁng to
this court, they could not identify a single sale
that had been lost.”
Lee also argued that LightLab misconstrued
Hinkle’s reasoning on denying a broad injunc-

Lee said LightLab simply failed to prove that
any of the items it sought to enjoin were trade
secrets and made a mistake by requesting an
injunction too vague to be enforceable.
Lee declined to be interviewed for this story, and Berman could not be reached before
deadline.
Cutthroat competition
LightLab is a medical device company specializing in systems that image human coronary arteries for diagnosis and treatment. With Axsun
Technologies, it jointly developed what it calls a
“breakthrough” laser used in its imaging systems.
In 2007, the companies entered into a contract through 2014 that required Axsun to continue supplying LightLab, and no one else,
with the laser.
According to the briefs, LightLab was the
world’s sole supplier of optical coherence tomography systems for imaging human coronary arteries. It was a market that LightLab

competitor Volcano Corp. hoped to break into,
and, in December 2008, Volcano announced
it had acquired Axsun.
LightLab sued Axsun and Volcano the next
month asserting claims for breach of contract,
tortious interference with contract and advantageous relations, trade secret misappropriation
and violation of Chapter 93A. LightLab’s contract
with Axsun had speciﬁcally prevented Axsun
from selling high-performance lasers to Volcano.
According to LightLab’s briefs, Axsun “betrayed” LightLab and gave away LightLab secrets “to induce Volcano to buy Axsun.”
“Volcano induced Axsun to deliver those secrets,” LightLab’s reply brief to the SJC states.
“Satisﬁed with what it saw, Volcano then
bought Axsun to access LightLab’s technology,
obtain lasers in violation of LightLab’s exclusive
rights, and end LightLab’s development relationship with Axsun.”
A jury returned a verdict on liability for
LightLab, ﬁnding that Axsun violated the conﬁdentiality provision in its contract with LightLab
and that Volcano had misappropriated LightLab’s
trade secrets and interfered with its contract.
Hinkle found that the conduct was knowing
and willful and, accordingly, awarded double
punitive damages under Chapter 93A.
However, the judge was not willing to consider damages for losses incurred aer the
term of LightLab’s contract with Axsun, which
terminates in 2014.
Raymond said the message for Massachusetts
lawyers is that having an expert does not mean the
expert is going to be aﬀorded great latitude when
testifying to issues the court ﬁnds speculative.
“Here, the court thought it was in the area
of speculation and thus did not allow the expert to put the opinion forward. e law protects that. e trial judge is supposed to be the
gatekeeper,” he said.
Weinstein’s prediction — largely based on
Continued on page 10

Justices take dim view
of recess appointments
Continued from page 4

‘Destroying’ the
Appointments Clause?
Noel J. Francisco, a partner in the
Washington oﬃce of Jones Day, argued
on behalf of Noel Canning that the government’s position runs roughshod over
the Advice and Consent Clause.
“e government’s position [would]
eviscerate that check, creating a unilateral
appointment power available for every
vacancy at virtually any time with advice
and consent to be used only when convenient to the president,” Francisco said.
Ginsburg suggested that argument
“would destroy the Recess Clause. Under
your argument it is totally within the
hands of the Senate to abolish any and
all recess appointments.”
“at reﬂects the fact that the recess
appointment power is a contingent one,”
Francisco replied. “It arises only when
the Senate chooses to trigger it by ending
its session and beginning its recess. So
the Senate always has the power to prevent recess appointments.”
Justice Elena Kagan questioned
whether hundreds of years of practice,
including decades of the use of recess ap-

pointments in periods of partisan strife,
could be so easily dismissed.
“e idea that we would wake up one
ﬁne morning and chuck all of that because all of a sudden we happened to
read the clause … that at least needs to
be defended,” Kagan said.
Francisco disagreed. “e political
branches of the government have no authority to give or take away the structural
protections of the Constitution,” he said.
Miguel Estrada, a partner in the
Washington oﬃce of Gibson, Dunn &
Crutcher represented Senate Republican
Leader Mitch McConnell, R-Ky., and other
lawmakers who joined the case as amicus
curiae in support of Noel Canning.
Estrada argued that the record deﬁes
the president’s contention that the Senate
was in recess, under any deﬁnition, when
the appointment were made.
“[e] oﬃcial record of the Senate …
says the Senate was called to order and
then adjourned,” said Estrada, referring
to the pro forma sessions. “It doesn’t say:
Two guys who happened to be Senators
met at a bar and had a beer.”
A decision is expected later this
term.
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Aiding and abetting claim against supervisor allowed
Continued from page 5

While the evidentiary standard is low,
Rosenberg said, a plaintiﬀ must assert in a
complaint that a defendant had the requisite
intent to discriminate.
“en they have to prove that the defendant
committed individual and distinct wrongs that
are separate from the plaintiﬀ ’s main claim,”
she said. “ey also have to establish that the
defendant knew of his or her supporting role
in this eﬀort, which was intended to deprive
the plaintiﬀ of a right under 151B.”
Harold Lichten, an employee-side attorney
from Boston, was plaintiﬀs’ counsel in a 2012
Supreme Judicial Court aiding and abetting
case involving allegedly biased police-oﬃcer
promotion exams.
In that case, Lopez v. Commonwealth, which
was cited by Neiman, the SJC dismissed the
aiding and abetting claim on grounds that a
plaintiﬀ must show a defendant committed a
wholly distinct wrong separate from the underlying discrimination claim, Lichten said.
“I think that what [Neiman] is saying is that
… because the [school] could be liable on its
own for not taking proper action to quell the
sexual harassment, and since that’s an independent act of discrimination, that means [the
supervisor] could be liable for aiding and abetting that illegal conduct,” said Lichten, a lawyer
at Lichten & Liss-Riordan.
Jessica L. Herbster of Schwartz Hannum in
Andover, Mass., who represents the defendants, could not be reached for comment before deadline.
Job gone bad
e plaintiﬀ was hired as a full-time assis-

tant professor of mathematics at BPC in 2005.
Her supervisor, up until 2010, was defendant
Gina Semprebon.
At the outset of the plaintiﬀ ’s employment,
Semprebon allegedly told her she was close
friends with the school president and that she
had used her inﬂuence to facilitate the plaintiﬀ ’s hiring.
According to the plaintiﬀ ’s complaint,
Semprebon impressed upon the plaintiﬀ that
BPC was a small college and that the plaintiﬀ
would need her protection.
In 2006, the plaintiﬀ said, Semprebon came
to her oﬃce to profess her sexual and romantic
feelings toward her. e plaintiﬀ responded that
she was married and rebuﬀed Semprebon’s advances, according to the complaint.
In January 2007, “overcome by confusion
and fear regarding her future at BPC given
Semprebon’s stated and apparent authority and
power over [her] professional life,” the plaintiﬀ
gave in to the sexual advances, she said. In May,
Semprebon pressured the plaintiﬀ into joining
her at a conference in Europe, where she was
subjected to repeated unwelcome sexual contacts, the plaintiﬀ alleged.
When the plaintiﬀ tried to end the situation,
Semprebon allegedly reminded her of her inﬂuence and implied that she would use her position to instigate her downfall, according to
the plaintiﬀ.
e plaintiﬀ reported her workplace problems to the dean in late 2007, but said she was
too fearful to report any sexual conduct. She
also requested that the school separate the
math department from the science department so she could “get away from” Semprebon.
e sexual contact continued the following

academic year until the plaintiﬀ confronted
Semprebon and refused to engage in sexual
contact with her.
From that point on, the plaintiﬀ alleged,
Semprebon mistreated her and created a hostile work environment. Even aer the plaintiﬀ
disclosed the sexual contact, the school failed
to properly investigate the claims, she said. She
alleged in her suit that Semprebon continued
to play an active role in that investigation.
When the school ﬁred her in November
2011, the plaintiﬀ ﬁled a charge of discrimination with the Equal Employment Opportunity
Commission and the Massachusetts Commission Against Discrimination. e case was removed federal court in January 2012.
‘If proven’
In denying the supervisor’s motion to dismiss, Neiman noted that courts are generally
supposed to construe Chapter 151B liberally
to accomplish its stated goal of discouraging
discriminatory conduct.
He said the language included in G.L.c.
151B, §4(5) expressly prohibits people from
aiding, abetting or inciting the commission of
any conduct barred under the statute.
e judge said the plaintiﬀ’s complaint contained distinct factual allegations supporting
the discrimination claims against both the
school and supervisor, thereby facilitating the
independent aiding and abetting claim.
“ese events, it should be remembered, involve multiple participants,” Neiman said.
“If Plaintiﬀ is able to prove that BPC refused
to adequately investigate her claims, as she alleges, [the supervisor’s] role in BPC’s investigation, if proven, would involve acts separate

from those forming the direct discrimination
claim against her,” he added.
e judge also rejected the defendants’ argument that the common law claims were
barred by the exclusivity provision of Chapter
151B insofar as they were founded on the same
allegations as the plaintiﬀ ’s statutory discrimination and retaliation claims.
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Injunction to enforce non-compete agreements denied
More facts needed
to show parties are
direct competitors

By Eric T. Berkman
A company that provides recordkeeping and
administration services for qualiﬁed tuition
plans was not entitled to a preliminary injunction blocking a former employee from going
to work for a company that performs similar
functions, a U.S. District Court judge has ruled.
e defendant employee had signed a noncompetition agreement barring him from
working for a competitor for 12 months aer
separating from the plaintiﬀ employer. But
within four months of being laid oﬀ, the defendant accepted a job with a company in another state that also provides recordkeeping
and administration services for so called
Section 529 plans.
e defendant’s new employer administered
“529 prepaid plans,” which enable accountholders to purchase “credits” or “units” at participating colleges. e plaintiﬀ, meanwhile,
administered “529 savings plans,” which allow
accountholders to choose among investment
options that then invest contributions on the
accountholders’ behalf.
Accordingly, the defendant argued, the
plaintiﬀ failed to demonstrate a likelihood of
proving that his new employer was a direct
competitor as required for enforcement of the
non-compete.
Judge Denise J. Casper in Boston agreed.
“[e plaintiﬀ] claims that recordkeeping
for 529 plans ‘involves the same basic tasks:
processing checks, processing enrollments,
and processing redemptions,’” Casper wrote,
denying the plaintiﬀ ’s motion for a preliminary injunction. “While [the plaintiﬀ] argues
that ‘[f]rom a recordkeeping perspective …
[the] distinction between the two types of
Section 529 plans is insigniﬁcant,’ the Court
cannot say on this record that the above tasks
are identical, or even suﬃciently similar to
constitute competition.”
e 29-page decision is Upromise, Inc., et al.
v. Angus, et al.
Lack of overlap
Defense counsel Martha J. Zackin of Bellow
Welsh in Boston said the decision sends a message to employers that non-compete agreements must be “very carefully tailored” and
invoked only when appropriate to restrain truly improper competition.
“When I was looking at cases in order to prepare our papers, I saw a lot of decisions where
if there was a small overlap [between what the
former employer and the new employer do],
the individual would be restrained from doing
business within the small overlapped segment
but not from working for the company entirely,” Zackin said. “is is a step beyond because
there was no overlap at all.”
Zackin noted that there had been no solicitation of clients, no retention of conﬁdential
information, and — given the diﬀerences be-

tween the two businesses — “the technology
and information is of no value to this other
company, which is why [the defendant employee] went there.”
Plaintiﬀs’ counsel Neil V. McKittrick of
Boston emphasized that Casper did not ﬁnd
that the two companies are not competitors for
the purposes of applying the non-competition
agreement; she merely determined that there
needs to be further development of the facts in
discovery before the issue can be decided.
“Of course, [my client] does not agree that
there were actual facts in dispute as to whether
[the plaintiﬀ] and [defendant] were competitors,” said McKittrick, a lawyer at Ogletree,
Deakins, Nash, Smoak & Stewart.
He further noted that the judge denied the defense motion to dismiss on all grounds asserted.

ingness to recognize nuances within an industry in evaluating competition.
“Further, the court seemed to view the issue
of competition from the perspective of
whether the two companies were doing the
same thing at the same time, rather than from
the perspective of whether a potential customer would be choosing between one product or another,” Lynch said.

Breached agreement?
Plaintiﬀ Upromise, Inc., which provides
recordkeeping and administrative services to
Section 529 savings plans, hired defendant
Peter Angus to serve as a temporary technical
projects manager in June 2002.
at August, Angus entered into an employ-

In May 2013, Angus informed UII’s president that he had accepted an oﬀer to serve as
president of Intuition’s savings division. About
a week later, Upromise sent letters to both
Angus and Intuition expressing concern that
he would be violating his non-competition
agreement by working for Intuition.
Over the next couple of months, Angus —
through his attorney — apparently negotiated
a settlement agreement with Upromise, at one
point stating that he was “on board with” a
dra that Upromise proposed. However, because Upromise demanded that Intuition also
participate in the settlement, which Intuition
apparently did not agree to do, Angus never
signed the agreement.
UPromise ultimately ﬁled an action in U.S.
District Court alleging that Angus breached

Boston employment lawyer Brian P. Bialas said
the ruling demonstrates that, for federal cases
in Massachusetts, it is not enough for employers
to prove that they might win in order to get a
preliminary injunction. Instead, they must be
prepared to demonstrate a substantial likelihood
of success on the merits.
Boston employment lawyer Brian P. Bialas,
who handles non-compete cases, said the ruling shows that, for federal cases in Massachusetts, it is not enough for employers to
show that they might win in order to get a preliminary injunction. Instead, they must be prepared to demonstrate a substantial likelihood
of success on the merits.
“A mere battle of aﬃdavits where the former
employer said that the former employee is
competing with the former employer at his
new job, but the former employee says that he
is not, just isn’t enough to get a preliminary injunction,” the Foley Hoag attorney said.
e former employer must give enough detail in its aﬃdavits to show the court exactly
how the former employee is competing with
it, including information that the employee
cannot meaningfully contradict, Bialas added.
Bialas said he also found it interesting that
the plaintiﬀ was arguing that, should the court
not grant a preliminary injunction, it should
still enforce a settlement agreement that would
allow the former employee to continue to do
much of what the plaintiﬀ claimed he could
not do under the non-competition agreement.
“Overall, judges try to be fair when they decide motions for preliminary injunctions, so
a former employer in a non-compete case
should not claim that the former employee
would cause irreparable harm to the former
employer but then act as if he wouldn’t,” Bialas
said. “A good judge will notice the inconsistency and not reward it.”
Shannon Lynch, an employment attorney
at Beck, Reed, Riden in Boston, said the decision indicates the federal District Court’s will-

ment contract with Upromise that included a
non-competition provision under which he
agreed that if he le the company at any point, he
would not work for a competitor for 12 months.
In 2004, Angus was transferred to Upromise
Investments, Inc., or UII, a Upromise subsidiary, to handle client service functions.
Four years later, he entered into another employee contract in exchange for a $150,000 retention bonus. at contract incorporated his
earlier non-compete by reference.
In February 2013, Upromise laid oﬀ Angus.
at same month, he signed a $450,000 severance agreement that acknowledged he was
still bound by the 2002 non-competition
agreement.
Aer Angus le Upromise, he apparently
considered starting his own business that
would provide savings plan-related services to
the state of Texas. He allegedly contacted defendant Intuition Systems, Inc., which also provides administrative and recordkeeping services to Section 529 plans — though it services
prepaid plans rather than savings plans — to
see whether it would be interested in preparing
a joint bid for the Texas opportunity.
at ultimately led to discussions about
Angus joining Intuition as an employee.
During the conversations, Angus apparently
explained to Intuition’s chief executive oﬃcer
that he could not disclose conﬁdential information about his former employer and could
not solicit or provide services similar to UII
until February 2014.
Angus claimed he did not believe working
on prepaid plans with Intuition would violate
his non-compete agreement with Upromise.

his non-competition agreement and that
Intuition tortiously interfered with advantageous business relations.
e plaintiﬀ also moved for a preliminary
injunction preventing Angus from working
for Intuition for a year or, in the alternative, to
enforce the negotiated settlement agreement
and enjoin Angus from working for Intuitive.
Unlikely competitors
Casper denied the plaintiﬀ ’s motion for a
preliminary injunction, stating that she could
not ﬁnd on the record alone that Upromise
and Intuition compete against one another.
At a minimum, Casper said, the defendants
had cast suﬃcient doubt as to whether the
recordkeeping functions for each type of plan
were similar enough to constitute competition.
As a result, she said, she could not determine
the likelihood of the plaintiﬀ ’s success on the
merits without making a factual determination of her own.
“Such determination is better le decided
on a developed, undisputed record at the summary judgment state or by a factﬁnder at trial,”
Casper said, denying the motion for a preliminary injunction.
Casper also rejected the plaintiﬀ ’s request
that she order speciﬁc performance of the settlement agreement, ﬁnding that Upromise had
not shown a reasonable likelihood of success
in proving that Angus had actually accepted
the terms of the agreement.
e judge went on, however, to deny
Intuition’s motion to dismiss the plaintiﬀ ’s
complaint for lack of personal jurisdiction and
for failure to state a claim.

Case promises to influence relief available to startups
Continued from page 8

forecasts supplied by the plaintiﬀ itself — that
the company stood to lose between $89 million
and $115 million through 2038 apparently was
too big a leap for the judge.
“What the trial judge said here is where you
have a startup … you don’t really have any track
record to go on. So what you’re dealing with is
more of a speculative situation,” Sullivan said.
“ose are tough assumptions to swallow, and I

really think that’s what this boils down to. It makes
proving your damages very, very diﬃcult.”
If the SJC ﬁnds that Hinkle did not err in excluding the expert testimony, Sullivan expects
the justices may at least articulate a framework
allowing for broader injunctive relief for companies whose ability to recover future lost proﬁts
is impeded by an inability to prove past proﬁts.
“It will be interesting to see if the SJC will
use this case to set forth clearly what it believes

the law is or if it … limits its holdings to the
facts of this case,” Sullivan said. “e SJC could
use this case as a vehicle to better deﬁne how
the law should operate when it comes to a
startup with very little proof of proﬁtability
and whether that lack of monetary damages
should aﬀect the scope of injunctive relief.”
Raymond said that “the most signiﬁcant potential ruling” would be if the SJC increased
the scope of injunctive relief.

“If the court decided that use of a trade secret is not a required element, I think that
would be at odds with the majority of courts
considering this issue,” he said. “To take it may
be wrong, but if you don’t use the trade secret,
it’s not appropriate to subject it to an injunction. at’s the trigger for the court to be able
to issue an injunction order.”
A decision from the SJC is expected early
this year.
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Company president couldn’t terminate VP brother
By Eric T. Berkman
e president of a closely held family corporation needed board approval to terminate
his brother, the vice president of the company,
a Massachusetts Superior Court judge has
ruled in a case of ﬁrst impression.
e corporation argued that its president,
Bryan Weadock, sought to ﬁre his brother Daniel
— who served as vice president of the company
and managed the International, a golf club in
Bolton, Mass., that the company operated — in
his capacity as an employee and not in his capacity as a board-appointed oﬃcer. Accordingly, the
corporation contended, Bryan did not need explicit board approval to eﬀect the termination.
But Judge Janet Kenton-Walker, sitting in
Worcester Superior Court, disagreed.
“[T]he court discerns no record support for
the proposition that Daniel’s role as vice president was distinct from his role as manager of
the International, and [the corporation points]
to none,” said Kenton-Walker, denying the
company’s motion for summary judgment.
“[B]y assigning Daniel the responsibility of
managing the day-to-day operations of the
International at the same [time] they elected
him as vice president, the directors were necessarily deﬁning the duties of vice president to
include managing the International,” KentonWalker said.
e 12-page decision is Arklow, Inc., et al. v.
Weadock (and a companion case).
‘Just and appropriate’ relief
John O. Mirick of Worcester, Mass., who represented Vice President Daniel Weadock, noted
that when lawyers dra prayers for relief, they
oen include the phrase: “and such other order
as the Court deems just and appropriate.”

“is decision is a reminder that such prayers
for relief are not simply formulaic incantations.
In the absence of controlling precedent, the
court looked to general principles of corporate
law and made a decision that is ‘just and appropriate,’” said Mirick, who practices at Mirick,
O’Connell, DeMallie & Lougee.
Juliet A. Davison of Boston, the attorney for
the Weadock brothers’ mother, Florence —
who serves as one of two board members
alongside Bryan and intervened in the suit on Daniel’s
behalf — said the case stands
for the proposition that
whatever the board does,
only the board can undo.
“While that might seem
like an obvious legal proposition, this case was very
hard-fought over the course
of a year, and this is the ﬁrst
holding in Massachusetts
that establishes that principle,” Davison said.
Davison also applauded the court for rejecting
the corporation’s technical legal argument based
on governing documents and looking instead to
how the company was run as a practical matter.
Bowditch & Dewey attorney Michael P.
Angelini, who represented the corporation,
said the judge was correct on the law but he
disagreed with her factual determination.
“e case very squarely stands for the
proposition that one oﬃcer doesn’t have the
right to terminate the position of another oﬃcer,” the Worcester lawyer said, noting that
Bryan terminated Daniel as manager of the
business but never terminated him as vice
president. “But I think the judge was incorrect
in determining, to the extent she did, that there
was a congruence between a person’s status as

an oﬃcer and as an employee.”
Burlington, Mass., business litigator David
B. Mack, who handles corporate governance
issues but was not involved in the case, said
the decision is noteworthy in that it places limits on the well-accepted premise that the president of a corporation has the power to hire
and ﬁre at-will employees.
Here, the judge said that in a situation in
which the employee is also an oﬃcer appointed

“

Weadock, mother of Bryan and Daniel, owns
a 53-percent interest in the partnership. e
rest of the partnership is split between her four
children and another individual.
Co-plaintiﬀ Arklow, Inc., a closely held family
corporation, manages the operations and aﬀairs
of the partnership, including the operation of
the International. Florence, who serves as corporate secretary, is a 50-percent shareholder of
the corporation, as is Bryan, the president.

”

In the absence of controlling
precedent, the court looked to general
principles of corporate law and made a
decision that is ‘just and appropriate.’

— John O. Mirick, Worcester, Mass.
by the board and his responsibilities as oﬃcer
and employee are identical, the power to remove the individual vests with the board and
not the president, Mack said.
“If the corporation had deﬁned Daniel’s duties as an employee in some document so that
it distinguished them from his duties as an
oﬃcer, the result may have been diﬀerent,” the
O’Connor, Carnathan & Mack attorney continued. “But it’s not uncommon in closely held
businesses for individuals to wear multiple
hats and to forego the formality of deﬁning the
roles of each, and it oen proves costly to one
side or both in the event a dispute arises.”
Attempted termination
Plaintiﬀ Arklow Limited Partnership owns
the International. Intervenor Florence

During a directors’ meeting on Nov. 21, 2005,
Florence and Bryan elected defendant Daniel as
vice president and placed him in charge of managing day-to-day operations of the International.
At some point Bryan apparently grew displeased with his brother’s management of the
club and, on Jan. 10, 2013, had the Bolton constable deliver a termination letter to Daniel
and another employee.
e letter instructed Daniel to leave the ofﬁce, building and grounds of the club immediately and turn over his keys and credit cards,
as well as the club’s computer. It also stated that
Daniel was no longer to enter the property at
any time without Bryan’s permission.
Daniel refused to comply with the letter. e
following day, Bryan ﬁled an action in Superior
Continued on page 13

Competitor can’t be held liable for tortious interference
By Thomas E. Egan
A Rhode Island Superior Court judge has
ruled that an independent contractor who was
responsible for generating new business for a
Rhode Island company could not be sued for
tortious interference aer leaving to start a
competing ﬁrm.
The Rhode Island company, in the business of providing credit card transaction
processing services, argued that because the
independent contractor took clients with
him, he should be deemed to have tortiously
interfered with the contractual relationships
that existed between the company and its
clients.
Judge Michael A. Silverstein disagreed and
awarded summary judgment to the independent contractor.
“To punish a competitor business for trying
to solicit clients, and thereby advancing its own
self-interest, would go against the weight of
the factors laid out in the Restatement
[(Second) of Torts],” the judge wrote.
e company also alleged that the independent contractor violated a restrictive
covenant contained in the parties’ signed
agreement.
Silverstein found that summary judgment
could not be granted because of a dispute over
whether the independent contractor’s signature was a forgery.
e 18-page decision is Precision Payments,
Inc., et al. v. East Commerce Solutions, Inc.
Providence, R.I., attorney Jeﬀrey B. Pine represented the company. e independent contractor was defended by Providence lawyers
Brian LaPlante and Michael J. Jacobs.

Shifting loyalties
East Commerce Solutions, Inc. was a sales
agent — or “member service provider” as referred to in the industry — for credit card processors, including Elavon, Inc. Under a contract between them, East Commerce would solicit
merchants and set the merchants up so that they
had the capability of accepting payment by credit
card. Elavon would then be the processor of the
credit card payments made to those merchants.
At a conference in November 2009, Joel King
approached East Commerce’s chief executive
oﬃcer, Edward Medeiros. e two agreed to
terms whereby King would work directly for
East Commerce.
King was responsible for generating new
business by soliciting merchant applications and
agreements for credit card transaction processing. If a merchant terminated a relationship with
it, East Commerce could charge a cancellation
fee per the clause contained within the merchant receipt, which stated “Cancellation of your
account may result in a cancellation fee.”
In early 2010, King gave thought to forming
his own business. In August of that year, he
formed Precision Payments, Inc., a company
similar in nature to East Commerce.
By late 2010, King stopped submitting client
merchants to East Commerce and instead began soliciting merchants for Precision
Payments, including merchants whom he had
previously secured as clients for East
Commerce. In all, 56 merchants that King had
procured for East Commerce terminated their
relationship with East Commerce and engaged
the services of Precision Payments.
Once East Commerce discovered the conduct of King, they stopped paying commis-

sions and residuals owed to him.
King and Precision Payments responded by
bringing suit for monies due and owing. eir
complaint also alleged overcharging “termination fees” of former East Commerce, and
now Precision Payments, clients.
East Commerce ﬁled a counterclaim alleging tortious interference with prospective and
existing contractual relationships, breach of
contract and unjust enrichment.
Industry norm
In defending against the tortious interference
counterclaim, the independent contractor asserted that East Commerce oen solicited new
businesses, and in doing so would pay termination fees owed by its new clients. us, he argued, East Commerce could not claim that the
practice of soliciting someone else’s existing
clients was the cause of tortious interference
when it engaged in the very same conduct.
“If East Commerce were to prevail then, according to Plaintiﬀs, it would chill the industry
norm and practice that are required for competition to exist among credit card processing
companies: for example, no merchant would
leave his or her current processing servicer because of the threat of having to pay a termination fee,” Silverstein said.
e judge found that East Commerce allowed
its own employees to solicit other accounts and
oﬀered to pay any early termination fees associated with the pursuit of those accounts.
“[T]his course of conduct is common in the
credit card processing industry, and a practice
that Defendant engages in regularly,” he stated.
“[T]he ﬁh Restatement factor, which seeks
to balance the social interests of the parties,

would be oﬀended should the Court ﬁnd that
this type of conduct amounts to intentional
and unjustiﬁed interference,” Silverstein said.
“A ﬁnding that Plaintiﬀs tortiously interfered
would upset the balance in the industry.”
In support of its breach of contract counterclaim, East Commerce contended that — regardless of the validity of the restrictive covenant
that the independent contractor denied signing
— he violated his duty of loyalty by soliciting
merchants away from East Commerce while still
in the employ of East Commerce.
“While an independent contractor may not
always owe a duty of loyalty, he or she will
when he or she is also considered an agent,”
the judge said. “erefore, for an independent
contractor to owe a duty of loyalty, he or she
must also be considered an agent.”
Silverstein concluded that no agency relationship existed between King and East Commerce.
“While East Commerce asserts a number
of factors — including providing training
and supplying leads — that it contends created an agency relationship, it fails to substantiate how these factors relate to King,”
the judge said.
“King worked free of oversight from East
Commerce, was paid by commissions earned,
was not provided oﬃce space, and scheduled
his own hours,” Silverstein continued. “All of
this, combined with the fact that the Alleged
Signed Agreement (the validity of which is contested) stated that an agency relationship was
not established, clearly indicates that King was
an independent contractor of East Commerce
and not an agent. erefore, King owed no duty
of loyalty to East Commerce by virtue of his relationship to East Commerce.”
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W Hotel bankruptcy creates big-ticket question for court
Continued from page 1

there will be no money le in the estate to compensate the hotel developer’s other creditors,
including Boston taxpayers, as the city gave
the developer an emergency $10.5 million loan
to prevent the project from falling through at
the 11th hour.
“Prudential has been paid the entire $180
million principal balance of its claim along
with interest since June 2011,” states a brief
ﬁled by the debtors with the 1st Circuit. “Not
content with this result, Prudential wants
more. It seeks all the remaining value from
these Debtors to the exclusion of all others, including the City, creditors and interest holders
who enabled the Hotel and Residences to be
completed and sold.”
Lawyers for the debtors, Prudential and the
city of Boston all declined to comment while
the 1st Circuit’s decision is pending.
Flip-floppers
e case has seen the involved parties, and
even U.S. Bankruptcy Court Judge Joan N.
Feeney, change their positions on the value of
the W Hotel over the course of the proceedings.
ree months into the bankruptcy case,
Prudential ﬁled a stay relief motion, arguing
that its claim was undersecured by its collateral
and seeking permission to foreclose.
Feeney, however, concluded that the total
value of Prudential’s collateral was worth $19
million more than its claim. Most importantly,
Feeney set the value of the hotel at $65 million
as of the petition date; the parties had stipulated to the value of other collateral.
While Prudential was denied its stay relief
motion, the decision seemingly came with a
silver lining because, under §506 of the
Bankruptcy Code, an oversecured creditor is
entitled to receive post-petition interest, fees,
costs and other charges.
Any doubt as to Prudential’s oversecured
status was erased when, two months later, a
buyer oﬀered to purchase the hotel for $89.5
million, establishing its value to be much higher than anyone expected.
Prudential’s claim also was being reduced
over the course of the case by adequate protection payments and the proceeds of W
Boston Hotel and Residences condominium
sales, further increasing the degree to which
its collateral out-valued its claim.
When Prudential ﬁled a motion for interest
fees and costs, the parties essentially ﬂipped
the positions they had taken while arguing the
stay relief motion. Prudential, which had previously argued it was undersecured in hopes
of foreclosing, now claimed it had been oversecured throughout the entire case in hopes
of accruing interest from the petition date.
“Prudential repeatedly insisted that it was
not oversecured as of the Petition Date,” states
a brief ﬁled by the city of Boston with the 1st
Circuit. “It did not want to be oversecured because that would have undercut its eﬀorts to
oppose Debtors’ use of cash collateral and
would have thwarted its eﬀorts to foreclose on
the W Hotel and Residences through its
Motion for Relief. Only aer the unexpected,

fortuitous, inﬂated oﬀer for the Hotel was received, did it become convenient for
Prudential to assert a contrary position and
insist that it always had been oversecured.”
e debtor and the city, which had argued
Prudential was oversecured at the beginning
of the case, now argued that the lender had not
become oversecured until the sale of the hotel
and that interest should begin to accrue from
that date.
Feeney, too, decided to abandon her conclusion that the hotel was worth $65 million
and Prudential had an equity cushion at the
petition date — the basis for her denial of the
stay relief motion — and sided with the debtor
and city.
In its brief, Prudential rejects the accusation
that its behavior has been disingenuous.
“e Debtors and the City of Boston attempt
to preclude Prudential from relying upon the
valuation result from the Li Stay Motion, but
a litigant is not judicially estopped from taking

“

The concept of having to prove your
collateral position, in essence every day of
the case, would be unduly costly and
burdensome not only to the lenders, but
also the estate. It’s begging for a major battle
of the experts. Bankruptcy is already a very
expensive endeavor for both parties.

”

— Christopher J. Giaimo, Washington, D.C.
diﬀerent position later in the case unless it prevails on its position in the ﬁrst instance,” the
brief states in a footnote. “e Debtors always
asserted that Prudential was oversecured in
the aggregate. e Bankruptcy Court adopted
the Debtors’ position as its own. Prudential accepted the Bankruptcy Court’s conclusive ﬁnding on the subject and adapted its position accordingly.”
Competing approaches
But Feeney noted that §506 states “value
shall be determined in light of the purpose of
the valuation and of the proposed disposition,”
and emerging caselaw that holds collateral and
claim value determinations at one point in a
case are not binding on later determinations
for other purposes.
Feeney embraced what has been called the
“ﬂexible approach” for determining value for
§506 purposes, whereby a judge has great leeway to consider evidence and determine a particular point in time at which a lender becomes
oversecured and entitled to accrue post-petition interest.
While the issue has not been addressed in
the 1st Circuit, most courts have decided the
ﬂexible approach is best when compared to
other options, such as the “single-valuation ap-

Reprints
-

proach” used by other courts, whereby valuation is determined at one point for all purposes. Such an approach has been criticized as
overly simplistic, especially in bankruptcies
like the hotel developer’s, where the value of
collateral and claims are ﬂuctuating over the
course of the proceedings.
On appeal, the BAP rejected Feeney’s determination that Prudential’s post-petition interest should not begin accruing until the hotel
sale date.
While the BAP judges agreed that the hotel
sale price was the best evidence of its value,
they disagreed that Prudential only became
oversecured as of the closing date, believing
the unexpectedly high sale price established
Prudential had been oversecured all along.
Notably, the BAP determined that Feeney’s
valuation of the hotel for purposes of the stay
relief motion provided additional evidence of
that. e panel also adopted the ﬂexible approach, but said Feeney had misapplied it.

Flexible but flawed
Christopher J. Giaimo of Baker Hostetler in
Washington, D.C., co-authored an article on
the BAP decision for the American
Bankruptcy Institute. He said the bankruptcy
ruling had a number of ﬂaws in it, which the
BAP corrected, “but unfortunately not with a
lot of analysis.”
Giaimo hopes the 1st Circuit will take the
opportunity to provide more clarity.
“It’s fairly important,” he said. “Depending
on the case, you may be talking about a lot of
money.”
Giaimo is particularly troubled by Feeney’s
decision to disregard her prior valuation of the
hotel.
“How the Bankruptcy Court could completely ignore that ruling in a contested matter
le me scratching my head,” he said. “How
could it possibly be that their right to post-petition interest only began to accrue at that later
point in time?”
Or, as Prudential argues in a brief ﬁled with
the 1st Circuit: “Value is inherent. It does not
spring into existence only when cash trades
hands.”
“For there to be even a colorable argument
that Prudential was undersecured as of the
Petition Date,” Prudential’s brief states, “the

Bankruptcy Court would have had to identify
evidence that Prudential’s collateral — consisting largely of real estate assets, cash and securities — increased in value by more than
$20 million in less than six months.”
While he is a fan of the ﬂexible approach
as applied by the BAP, Giaimo said it is not
without its faults. Speciﬁcally, it invites a secured creditor to seek multiple valuations in
order to establish all the dates over which the
creditor was oversecured and entitled to accrue interest.
“e amount of debt and the value of collateral will ﬂuctuate throughout the case, so I
agree that a ﬂexible approach should be utilized,” he said. “Unaddressed, however, is how
oen and when you perform the valuation. Do
you have to do it on a monthly, weekly or daily
basis? What is it you have to do to prove you’re
oversecured at X date? e concept of having
to prove your collateral position, in essence,
every day of the case would be unduly costly
and burdensome not only to the lenders, but
also the estate. It’s begging for a major battle
of the experts. Bankruptcy is already a very
expensive endeavor for both parties.”
e Mortgage Bankers Association of
America, which has ﬁled an amicus brief in
the case, shares Giaimo’s concern.
Pamela Smith Holleman of Sullivan &
Worcester in Boston, who co-authored the association’s brief, said lender attempts to seek
multiple valuations could cause reorganizations “at the margins” to fail because it would
create an “incentive to litigate.”
As such, Holleman said mortgage bankers
are hesitant to endorse the ﬂexible approach
without a better understanding of what “ﬂexible” means exactly.
“Such an approach, if generally accepted
by the courts, would create a perverse incentive: well-counseled secured creditors —
even if substantially oversecured — will routinely request adequate protection hearings
in the ﬁrst days of the case to preserve the
right to post-petition interest under a plan,”
the mortgage bankers’ brief states. “e resulting litigation would further burden the
courts and increase costs to debtors and
lenders — costs that would likely be passed
on to borrowers. e whole point of Chapter
11 is to allow the debtor breathing room and
time to fashion a reorganization plan.
Encouraging oversecured creditors to act aggressively at the inception of a case, at the
risk of pushing an estate into liquidation, is
entirely at odds with that purpose.”
Froio, however, said lenders should be aggressive at the beginning of a bankruptcy case
and too oen “ﬁnd themselves in a losing position because they sit on their hands.”
e regional managing partner at Robins,
Kaplan, Miller & Ciresi in Boston said it is important to establish value at the outset of a case,
but that doing so does not always have to result
in a ﬁght. It could be the basis for reaching out
to the debtor and debtor’s counsel to start striking some agreements.
“e real incentive, then,” Froio said, “is to
try early on to stipulate to value.”
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IN-HOUSE WITH ...
BRENDA M. COTTER, AEREO INC.
Continued from page 1

Q. What’s the latest on the legal action?
A. We assented to the broadcasters’ request for review by the U.S. Supreme Court, which has agreed
to hear the case this term. The reason that we
agreed is because we want the matter resolved on
the merits and not through a war of attrition waged
by some of the most powerful companies in
America against a small technology startup.
Q. What about being an in-house attorney ap-

pealed to you?
A. As much as I like lawyers, it’s great to have
colleagues with diverse jobs and backgrounds. I
love the close day-to-day working relationship
with people and the fact that while we all bring
different perspectives and skills to the table,
we’re all working toward Aereo’s success.
Q. What drew you to the industry and/or Aereo

specifically?
A. I’ve been an intellectual property litigator since
my early days at Brown Rudnick, so that area of
law has always interested me. What drew me to
Aereo is the extraordinarily dedicated and talented team of people and Aereo’s mission to create
a great product for the consumer. It’s unfortunate
that the effort to enable consumers to use a
modern version of an antenna and DVR, located
remotely in the cloud, has met with so much resistance, but I deeply appreciate the opportunity
to contribute to the policy and legal discussions
that surround this case. Honestly, I cannot imagine a more interesting job than the one I have.
Q. In such an evolving field, do you feel the legis-

lators and laws governing broadcast rights can
keep up with the advancing technology?
A. The evolution of both law and technology are
inevitable, and certainly the law will drive
changes in technology and vice versa. But the
key is making sure that the various impacts are
well-understood before making fundamental legal pivots, and also making sure that we balance
the various critical interests involved, including
those of consumers, technology innovators and
those who create content. In our particular case,
I would make two comments: First, it’s critical to

“

”

We want the matter resolved on the merits and not
through a war of attrition waged by some of the most powerful
companies in America against a small technology startup.
preserve the rights of consumers to access overthe-air television with an antenna and not to impair that right by limiting it to outdated technology; second, it is so important that companies
who innovate in the technology field, or any field,
can rely on existing law.
Q. Do you feel the current environment helps or

hurts you in your capacity as GC?
A. One of the most interesting aspects of being
general counsel for any company is making sure
that you are part of the conversation on issues
that affect your company. Aereo is just one part of
a larger dialogue about how people access and
consume media in a changing world with advances in cloud storage, mobile devices and, in
our case, advanced antenna technology. This conversation is good for Aereo and good for all of us.

nological end?
A. Critically important — and it is also one of the
facets of being in-house counsel that is the most
fun. When I first started, I think our chief technology officer was a little bit concerned about the
limits of my math and physics background. But
he is a great teacher, and all the engineering
folks are very patient with me.
Q. What’s your most important function for the

company in 2014? Do you see your role changing?
A. I have a number of functions that are all important to the company, but the most important
is prevailing before the Supreme Court and making sure that consumers can continue to take
advantage of easy-to-use, convenient and modern antenna/DVR technology.
Q. What do you like to do when you’re unplugged

Q. How extensively do you use Aereo in your own

home?
A. My family uses our Aereo antenna and DVR,
and we also subscribe to cable. A requirement of
working at Aereo is to love television.

— or, more appropriately, unstreamed?
A. My favorite non-work activity is singing with
my daughter in a local multi-generational chorus
called Newton Family Singers.
Q. In another life, you would have been … ?

Q. How important is it for you to maintain contact

A. I can’t really imagine a better path than the

with the engineers to stay informed on the tech-

one I am on.

Company president couldn’t terminate VP brother
Continued from page 11

Court on behalf of both the corporation and
the limited partnership seeking injunctive relief to remove Daniel.
Apparently Florence — whom the court
permitted to intervene on Daniel’s behalf —
had, at one point, supported Daniel’s termination but changed her position before Bryan issued the termination letter.
According to the corporation’s bylaws, the
president has general supervision and control
of the business of the corporation. e bylaws
also provide that oﬃcers shall serve at the
pleasure of the directors.
On Jan. 21, Florence and Bryan held a shareholders’ and directors’ meeting regarding the
removal. Bryan voted to remove Daniel “from
all his managerial positions in the company
while Florence voted against removal.”

Meanwhile, with the corporation’s removal
action pending, all parties ﬁled motions for
summary judgment.
No authority
Kenton-Walker rejected the corporation’s
argument that Bryan had the authority to ﬁre
Daniel without board approval as an exercise
of his supervisory powers.
“The corporation and the LP contend that
Bryan terminated Daniel in his capacity as
manager of the International, not his capacity as Vice-President, and therefore, explicit
approval of the directors was unnecessary
to effectuate the termination,” the judge observed.
However, she said, “the court discerns no
record support for the proposition that Daniel’s
role as Vice President was distinct from his

role as manager of the International, and the
Corporation and the LP point to none.”
e judge also was unmoved by the corporation’s argument that Daniel could not have
been put in charge of the International in his
capacity as vice president because the bylaws
do not provide the vice president with such responsibility.
“e corporation and the LP are correct that
the by-laws do not set out the responsibilities
of the Vice President, the by-laws leave the
power to assign duties to the directors,”
Kenton-Walker said.
But by putting Daniel in charge of day-today operations of the International at the same
time they elected him vice president, the directors by necessity deﬁned the vice president’s
duties to include managing the club, she said.
“erefore, the by-laws authorized the di-

rectors to assign Daniel, as Vice President, the
responsibility of managing the day-to-day operations, and that is exactly what they did,” the
judge said.
Since Daniel was managing the International
in his capacity as vice president, Kenton-Walker
continued, Bryan had no authority as president
to remove him as vice president.
“While the parties fail to cite any on-point
mandatory authority, and the court is unaware of any, [this] conclusion ﬁts squarely
with general principles of corporate law that
the parties have brought to the court’s attention,” the judge concluded, granting Daniel
and Florence’s cross-motions for summary
judgment. “As the body putting Daniel into
oﬃce, the board of directors had inherent and
exclusive authority to remove Daniel absent
a delegation of that authority.”
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Acquisitions outlook and review: lawyering M&A
By Stephen M. Honig

e big M&A news for 2013 was the intensity of private equity acquisitions. PEs acquired to build out platforms, rather than
acquiring new platform companies.
PitchBook suggests this emphasis on addons led to a preponderance of smaller acquisitions of private companies. Dow Jones’
2014 “Outlook & Review” agreed that 2013
was a sellers’ market.
But buying private companies for any reason was expensive in 2013. Valuations, expressed as multiples of EBITDA (adjusted
earnings), rose for all targets, not just larger
companies enjoying a “size premium.”
e anticipation for 2014 is more cautious.
Notwithstanding “dry powder” in the hands
of acquirors, and notwithstanding the alleged
abundance of cheap credit, increasing public
equity valuations may price private acquisitions out of reach of many buyers.
Additionally, some pent-up seller pressure
was relieved by deal volume in 2012 and
2013. Remaining sellers may be reluctant to
accept lower multiples not only because of
deal price inﬂation during 2013, but also because those most anxious to sell already
have concluded transactions.
Finally, recent Wall Street Journal analysis
suggests that while banks have ample money
to lend, they remain very risk-adverse in ﬁnancing M&A activity.
However, one argument against selling
has disappeared. Prior to the 2013 public
bull market, there was no good place to invest proceeds. e 2013 bull market created
investment opportunity that, if sustained,
now might induce other owners to sell.
e ABA’s Private Target Mergers and
Acquisitions Deal Point Study released Dec.
31, 2013, focusing on 2012 acquisitions of
private targets, addresses many heavily negotiated issues.
Contractual trends
More than 90 percent of deals included a
post-closing purchase price adjustment, typically based on working capital variances from
closing estimates provided by the target.
But the buyer prepared a post-closing balance sheet, calculating changes in working
Stephen M. Honig practices at Duane
Morris in Boston.
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capital resulting in price adjustments. Only
16 percent required GAAP analysis; 45 percent required GAAP accounting but “consistent with past practices” (practitioners know
this suggests some past practices are not
GAAP-compliant).
Almost one-third of deals saw an escrow
(separate from the indemnity escrow) for
pricing adjustment. Conversely, slightly
more than half of those without separate escrow allowed payment of true-up deﬁciency
from the indemnity escrow. Unlike indemnity for misstatement, which oen enjoys a
“basket” that does not trigger ﬁnancial restitution by target, post-closing true-up is effected dollar for dollar.
Per the ABA study, one in four private acquisitions included an “earnout” (future payments contingent on future performance). It
will be interesting to see current statistics, in
which increased price multiples might drive
an increase in earnouts as a solution to disparate target and acquiror assessments of
enterprise value.
About one-third of all 2012 earnouts
were based on gross revenue, and another
third based on EBITDA. Earnouts also
have been tending shorter; 38 percent were
for 12 months or less, another 18 percent
for two years.
Targets suspect EBITDA earnouts; acquirors have operating control over the enterprise and thus over proﬁts. Targets have not
done well in protecting against this risk. In a
signiﬁcant decline from prior years, buyers in
2012 covenanted only 18 percent of the time
to “run the business consistent with past
practice,” a vague articulation nonetheless
generally acceptable to targets. Only 6 percent
of deals included buyer’s covenant to “run the
business to maximize earnout.”
Material adverse effect
e target representation — that there are
no facts that will have material adverse eﬀect
on target business or assets — requires deﬁnition.
Should “material adverse eﬀect” cover not
only current business and assets, but also
target’s “prospects”? e “prospects” articulation is vague, and, although there has been
ﬂuctuation in usage of the provision over
time, in 2012 only 17 percent of deﬁnitions
of material adverse eﬀect included impact
on target “prospects.”
Most deals have carve-outs from material
adverse eﬀect representations. Typically, targets are not liable for: change in the economy; change in industries or markets; world
events such as war; change in law or accounting; and acquiror taking action contemplated by the acquisition agreement, including announcing the transaction itself.
Are targets permitted to say that there are
no material adverse eﬀects “to their knowledge?” Less than a ﬁh of targets represented only to their knowledge; the majority
seemingly were required to represent absolutely. Typical provisions also include an
obligation to investigate and specify the oﬃcers charged with such investigation.
Other battleground issues
Acquirors require targets to represent that
ﬁnancial statements are a fair presentation.
However, almost four-ﬁhs of all targets
were not required to say that ﬁnancials were
per GAAP.
On the other hand, acquirors typically obtained an absolute representation that target
had no undisclosed liabilities, regardless of

Statistics of past deals
offer arguing points
for lawyers and
guidance for clients,
but do not address
vagaries of any given
transaction.

the “double materiality” conundrum and
whether indemnity calculations should
ignore any “materiality” modifier. It also
addresses whether a target’s MAC representation (assuring no target material adverse change as a condition of closing)
should run from date of signing or date of
the last financial statement.
• Does acquiror diligence, uncovering
misrepresentation, mean that buyer cannot
be indemnified for that misrepresentation?
About half of agreements are silent, but 41
percent specifically provide that whatever
the acquiror learned during diligence is
irrelevant to indemnification; appropriately,
the ABA study refers to this as “prosandbagging.”
• Most representations generally survive
between one and two years; only 4
percent survived longer. But some
representations are carved out for longer
survival, notably for fraud or tax.

actual knowledge; similarly, about four-ﬁhs
of targets represented absence of all undisclosed liabilities, not just those that GAAP
reporting would disclose.
In the so-called “10b-5” representation,
the target says that all representations are
true and do not “omit to state a material fact
necessary to make the statements ... not misleading.”
at language, appearing in the ABA
model stock purchase agreement, is excluded in almost two-thirds of deals. I have always objected to its inclusion when representing target. It seems unquestionable but
that representations must contain omissions
that may prove material. If the acquiror
wants to know something, let the acquiror
insist upon that representation. Why should
target be insurer of the completeness of information?
When the 10b-5 standard is applied to a public prospectus, “risk factors” required by the
Securities and Exchange Commission to explain possible omissions (which omissions
might prove materially misleading) run many
pages and are extremely speculative (“the company is at risk that the sky may fall ... .”). No acquisition agreement contains such a lengthy
dissertation for the protection of target.
At what point in time must target representations be accurate? e majority articulation is to require accuracy both at signing
and at subsequent closing, but 42 percent of
deals required accuracy of those representations only at closing.
Fortuitously, there has been a decline in
legal opinions from target counsel.
Acquirors perform diligence; many factual
matters, historically the subject of opinions,
are obtainable from public record; target deliverables at closing typically include documentation of corporate compliance; the cost
of preparing opinions usually has been disproportionate to value.
In 2012, a full 81 percent of transactions
did not require legal opinions from target
counsel.
Indemnification
Few provisions are more hard fought.
• Must representations be accurate in all respects, or only in “material” respects?
Since many representations are negotiated to be limited to “material” accuracy, in
calculating indemnity liability an agreement should not repetitively require “material” accuracy of such already modified
representations. The ABA study addresses

• The vast majority of indemnifications do
not limit liability for misstatement to outof-pocket damages, permitting buyers to
claim deterioration in deal value.
• Most deals have “baskets” — a dollar cost
of misrepresentations below which the
target need not indemnify. However,
almost one-third of transactions had zero
baskets and required indemnification
from first dollar. Deals with baskets did
have modest ones; only 1 percent of deals
had a basket exceeding 2 percent of
transaction value.
• However, some misrepresentations are
excluded from the basket and must be
indemnified from first dollar, notably
representations relating to target
organization and authority, fraud and taxes.
• Most transactions capped
indemnification (subject to carve-outs).
About half of the transactions capped
below 10 percent of transaction value, and
the mean cap was 16.6 percent. Some caps
were much higher. Uncapped carve-outs
focused primarily on representations
concerning the nature and authority of
the seller, fraud and tax liabilities.
Typically, indemnification is an exclusive
remedy except in cases of fraud.
• Mean escrow holdback (reimbursing
acquirors for misrepresentations) was
about 8 percent of transaction value. In
most cases, escrow holdback was not a
liability limit, permitting an injured
acquiror to sue target or its shareholders if
the escrow ran out.
• Most target indemnification liabilities are
reduced by insurance proceeds received by
acquiror; half credited target for acquiror’s
tax benefits derived from suffering a
misstatement that resulted in loss.
• Alternate dispute resolution seems to have
had its day. Only 15 percent of agreements
provided dispute resolution outside court,
a substantial decline in ADR since 2008.
Conclusion
Speculation about deal trends is interesting,
but not edifying in an individual case. Statistics
of past deals oﬀer arguing points for lawyers
and guidance for clients, but do not address
vagaries of any given transaction.
us, the future for M&A negotiations remains bright. M&A lawyers needn’t quit
their day jobs (yet).
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Despite rulings, NLRB expected to bar class action waivers
By Todd A. Newman
and Hillary J. Massey

NEWMAN

MASSEY

Employers that include class action
waivers in their employment agreements
may continue to be subject to unfair labor
practice charges before the National Labor
Relations Board, despite the recent reversal
of the lead NLRB decision on the issue, D.R.
Horton, Inc., 357 NLRB No. 184 (Jan. 6,
2012), and other court rulings upholding the
enforceability of such waivers.
Pursuant to its policy of “non-acquiescence” — i.e., of refusing to treat adverse appellate decisions as precedential unless issued by the U.S. Supreme Court — the
NLRB is expected to continue to enforce
D.R. Horton, Inc. against noncompliant employers. Accordingly, employers considering
the inclusion of class action waivers in their
employment agreements must continue to
take the controversial NLRB decision into
consideration.
Background to ‘D.R. Horton, Inc.’
D.R. Horton, Inc. is a home builder operating in more than 20 states. Horton required its
employees to sign an agreement to submit all
disputes to arbitration. e agreement stated
that the arbitrator “may hear only Employee’s
individual claims,” “will not have the authority
to consolidate the claims of other employees,”
and “does not have authority to fashion a proceeding as a class or collective action or to
award relief to a group or class of employees
in one arbitration proceeding.”
Aer signing the agreement, a Horton
employee determined that he and some of
his colleagues had been misclassiﬁed as exempt from the minimum wage and overtime
requirements of the federal Fair Labor
Standards Act. Accordingly, he gave Horton
notice of his intent to initiate arbitration on
behalf of himself and a nationwide class of
similarly situated employees.
Horton responded that the notice was defective because the agreement prohibited the arbitration of class or collective claims. e employee, in turn, ﬁled an unfair labor practice
— or ULP — charge with the NLRB, claiming
that the compulsory class action waiver violated the National Labor Relations Act.
Todd A. Newman and Hillary J. Massey
practice at Schwartz Hannum in Andover,
Mass. e ﬁrm represents management in
labor and employment law matters.

NLRB’s decision in
‘D.R. Horton, Inc.’
At the NLRB, the dispute proceeded to an
administrative law judge who ruled that (1)
the agreement’s class action waiver violated
the NLRA because its language would lead
employees to reasonably believe that they
were prohibited from ﬁling ULP charges
with the board, but (2) the class action waiver did not otherwise violate the NLRA.
Upon review of the ALJ’s decision, the
board reversed the ALJ’s ruling as to the second of those issues.
In explaining the grounds for its reversal,
the board stated that the class action waiver
violated employees’ rights under Section 7 of
the NLRA. Section 7 protects employees’
rights “to engage in ... concerted activities
for the purpose of collective bargaining or
other mutual aid or protection.”
According to the board, an “individual
who files a class or collective action regarding wages, hours or working conditions, whether in court or before an arbitrator, seeks to initiate or induce group
action and is engaged in
conduct protected by
Section 7.”
e board clariﬁed that its
decision did not require employers to permit class arbitration in all instances but
meant “only that employers
may not compel employees to
waive their NLRA right to
collectively pursue litigation
of employment claims in all
forums, arbitral and judicial.”
Further clarifying, the board stated, “[s]o
long as the employer leaves open a judicial
forum for class and collective claims, employees’ NLRA rights are preserved without
requiring the availability of classwide arbitration.”
Signiﬁcantly, the board also concluded
that its ruling did not conﬂict with the
Federal Arbitration Act, which makes written arbitration agreements “valid, irrevocable, and enforceable.”
Upon analyzing the plain text of the FAA,
the purpose of the FAA, and U.S. Supreme
Court decisions concerning the FAA, the
board concluded that prohibiting class action waivers in employment agreements
would accommodate the policies of both the
FAA and the NLRA to the greatest extent
possible.

cluded by another statute’s contrary congressional command, the court concluded that
neither exception applied.
e FAA’s savings clause states that written arbitration agreements “shall be valid,
irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for
the revocation of any contract,” the 5th
Circuit wrote.
In ﬁnding that the savings clause did not
apply to invalidate Horton’s class-action
waiver, the court relied on the U.S. Supreme
Court’s decision in AT&T Mobility LLC v.
Concepcion, 131 S. Ct. 1740 (2011).
In that consumer dispute, the court held
that a California statute prohibiting class action waivers in arbitration agreements did
not fall within the FAA’s “savings clause”
and, as such, was preempted by the FAA’s
mandate to enforce arbitration agreements
as written.
e rationale was that “[r]equiring the availability of class actions interferes with fundamental attributes of arbitration and thus creates a scheme inconsistent with the FAA.”

the 2nd, 8th and 9th circuits allowing employers’ motions to compel employment
arbitrations on an individual basis pursuant to the terms of the parties’ arbitration agreements.
While the 5th Circuit reversed the board’s
determination that the class action waiver
was unlawful, it upheld the NLRB’s ruling
that arbitration agreements are unlawful if
employees would reasonably interpret them
as prohibiting the ﬁling of a ULP charge
with the board.
In that regard, the 5th Circuit, in eﬀect,
adopted the ruling of the ALJ who originally
heard the case.
NLRB’s policy of
non-acquiescence
The NLRB follows a policy of “non-acquiescence,” which means that it treats adverse circuit court decisions as non-precedential in other board cases. Thus, the
NLRB likely will continue to apply D.R.
Horton, Inc. to invalidate class action
waivers in employment agreements unless
and until the case is
overruled by the U.S.
Supreme Court.
If the board takes
that approach, then
its ALJs will remain
bound to apply D.R.
Horton, Inc. in the
ﬁrst instance.
It is diﬃcult to predict how the
Supreme Court
would rule on the issue of class action waivers in employment
agreements. e court’s recent rulings have
supported class action waivers in commercial cases. For instance, in American
Express Co. v. Italian Colors Restaurant, 133
S. Ct. 2304 (2013), the court recently applied the FAA to uphold class action
waivers in an antitrust case despite acknowledging that the cost of an individual
arbitration likely would exceed the possible
recovery.
However, that does not necessarily mean
that the court would give the same weight to
the FAA in a case implicating employee
rights under Section 7 the NLRA.

Employers considering the inclusion of
class action waivers in their employment
agreements must continue to take the
controversial D.R. Horton, Inc. decision
into consideration.

5th Circuit’s reversal
of ‘D.R. Horton, Inc.’
In D.R. Horton, Inc. v. NLRB, ___ F.3d
___, 2013 WL 6231617 (5th Cir. Dec. 3,
2013), the 5th Circuit reversed the board’s
decision, 2-1, for failure to give due weight
to the FAA.
Noting that the FAA requires arbitration
agreements to be enforced according to their
terms unless (1) the FAA’s “savings clause”
applies, or (2) application of the FAA is pre-

In determining that the FAA was not
precluded by any congressional command
in the NLRA, the 5th Circuit observed that
the NLRA does not contain “explicit language reflecting a congressional intent to
override the FAA” and that its legislative
history contains no evidence of “a disavowal of arbitration.”
e 5th Circuit also opined that a congressional command to preclude the FAA
could not be inferred from any inherent
conﬂict between the FAA and the NLRA’s
purpose. In that regard, the 5th Circuit reasoned that “courts repeatedly have understood the NLRA to permit and require arbitration.”
e court added that other federal employment statutes, such as the Age
Discrimination in Employment Act and the
Fair Labor Standards Act, have been found
not to contain a substantive right to class or
collective proceedings.
Signiﬁcantly, the 5th Circuit added that it
was “loathe to create a circuit split,” noting
that “[e]very one of our sister circuits to consider the issue has either suggested or expressly stated that they would not defer to
the NLRB’s rationale, and held arbitration
agreements containing class waivers enforceable.”
In support, the court cited decisions of

Recommendations for employers
In light of these issues, employers considering the inclusion of class action waivers in
employment agreements should review the
matter carefully with counsel.
As the board is expected to enforce D.R.
Horton, Inc. against both unionized and
non-unionized employers, even where the
local circuit court of appeals has rejected the
reasoning of the case, the potential for protracted litigation before the board and in the
federal appellate court system must be taken
into account.
Meanwhile, employers should closely monitor developments in this area of the law.

VISIT US ONLINE.
newenglandinhouse.com

SPECIAL FEATURE

page 16 | New England IN-HOUSE | FEBRUARY 2014

Opening statements not just job of outside counsel
By Lynn A. Kappelman
and Dawn R. Solowey

KAPPELMAN

SOLOWEY

If you’re an in-house counsel whose case
is heading for trial, make it a priority to help
shape the opening statement. If you think of
the opening as more of an outside-counsel
task, think again: In-house counsel can add
enormous value in guiding the opening
statement, and in doing so, play a key role in
building the larger trial strategy.
In many ways, the opening statement encapsulates your entire case for trial.
Constructing the opening requires your trial
team to make crucial strategic decisions, including which themes to present, how to respond to challenging facts, and which witnesses to introduce.
e opening will introduce your case to
the jurors, at least some of whom will make
a preliminary decision about who should
win the case based on the openings.
How do you take an active role in shaping
the opening? Work with your outside counsel to ensure that you follow these strategies
for a great opening statement.
• Fair. Reasonable. Repeat.
No matter what claims you face at trial,
the opening statement should stress that
your client acted fairly and reasonably. As
they listen to the openings, jurors size up the
two sides — not by reference to legal arguments, but by common sense. Which side
behaved reasonably? With which party can
they identify?
erefore, your opening statement should
stress the evidence that shows that your
client acted fairly and reasonably. Don’t let
members of your trial team get so bogged
down in the legal theories that they lose
sight of the basic theme of fairness. If you
feel that the trial team is overly enamored
with an argument that may not resonate
with real jurors, say so.
For example, in employment litigation, no
matter what the speciﬁc claim is, some jurors initially may be inclined to identify with
the plaintiﬀ. e jurors will want to know
whether the company or supervisor dealt
with the plaintiﬀ fairly. If you can show that
the supervisor gave the plaintiﬀ many
chances to improve performance, or that the
plaintiﬀ ’s chronic absences were causing big
problems for co-workers or customers, you
can show that the discipline was fair and
that the company, not the employee, acted
reasonably.
• Tell a good story, complete with
compelling characters.
Even if the case involves esoteric legal theories, the opening must be a compelling narLynn A. Kappelman and Dawn R.
Solowey are partner and senior counsel, respectively, in the labor and employment department at Seyfarth Shaw in Boston. Both
are members of Seyfarth’s national trial
team, which Kappelman co-chairs.

If you feel that the
trial team is overly
enamored with an
argument that may
not resonate with
real jurors, say so.

rative. Any good story starts with good characters, so the opening should introduce your
client and your witnesses not just by identifying them, but making them real.
Let the jury know what your company
does, in real terms. For example, if your
company is a retail chain, tell the jury what
the stores are like, what the stores sell, and
where the jurors might have seen the company’s advertisements. If the case involves a
complex corporate structure, use a simple
visual to illustrate how it worked.
Avoid corporate-speak; terms like “dottedline relationship” or “360-degree evaluation”
will not resonate with a teacher or car mechanic in the juror pool.
Humanize the witnesses who will testify.
Draw out relevant facts that show that your
witnesses are real, likeable people.
Let the jury know if the witness is a single
father or someone who is not much good
with computers, if those facts are relevant.
Explain what the witness’s job is, in everyday
terms. Explain what he does every day when
he goes to work. Point to the witness in the
courtroom: “Ms. Brown is the lady in the
front row, in the red sweater. She was in
charge of ordering all of the products that
the grocery store sold and making sure they
always had products on the shelves.”
Show the jury with words and body language that you genuinely like and trust your
witnesses.
• Only promise what you
(definitely) can deliver.
We once heard a plaintiﬀ ’s lawyer tell the
jury that an opening statement is like a
check, and at the end of the trial, the jury
has to decide whether they can cash the
check each attorney has given to them. Did
the attorney deliver on the evidence she
promised? It is an apt analogy.
e jury will be listening closely to the
opening and will notice if a piece of evidence
that you promised does not materialize. If
you say jurors will hear from a particular

witness, you had better be sure that you call
that witness. If you promise that Ms. Brown
will testify that the crucial meeting was on
May 25, you better be sure that Ms. Brown is
going to so testify.
Before the opening statement, the trial
team should determine which witnesses it will
deﬁnitely call and weave those witnesses into
the opening. Review the opening with each of
your witnesses to be sure you have 100-percent factual accuracy and that every witness is
fully comfortable with the narrative. Facts or
witnesses that are not certain to materialize
have no place in the opening statement and
should be le for later in the trial.
As in-house counsel, you’re the lawyer
who knows your company best, and you can
be very helpful when outside counsel reads
the opening to you; if a fact in the dra
opening does not sound exactly right or
you’re concerned that your witnesses may
balk on a particular point, let the trial team
know and help clarify the point.
• Inoculate against
known dangers.
By the time of trial, you are well aware of
opposing counsel’s themes and arguments. If
there is a theme that you feel sure opposing
counsel will hit — and you fear it could have
sway with the jury — inoculate against it in
the opening statement. e same is true for
a bad fact.
By directly confronting an opposing
theme or bad fact, you may be able to inﬂuence the way the jury feels about the issue.
You will also telegraph that you are not
afraid of the argument, and that there are
two sides to the story.
Tell the jury members what they will hear
from opposing counsel. Ask them to listen
very carefully to the evidence on that point.
And tell them what evidence they will hear
that refutes the theory. By the time they hear
the plaintiﬀ ’s evidence, it will have lost some
of its luster, and the jury may remember to
be skeptical.

• No gimmicks
Some trial lawyers are tempted to resort to
gimmicks to make a splash in the opening.
But that’s almost always a mistake. Remember
that most of the jurors were hoping to be dismissed, not empaneled, and at the time of the
opening, the jurors are mainly concerned
about how long they’ll be stuck in the trial.
A joke that falls ﬂat will almost certainly
irritate the jurors. Anything oﬀ topic will
make the jury resent counsel for wasting its
time. Excessive theatrics can damage your
credibility as trial counsel at a crucial moment, when you really need to be persuading the jury that your side has the more reasonable position.
Avoid any language in the opening that
could even conceivably draw a rebuke from
the judge, such as excessive argument or
veering into a topic excluded by a motion in
limine.
Keep it simple. An opening presentation
that is authentic, straightforward and concise will put you in the best starting position
as the trial gets underway.
• Sell it like you mean it.
e trial lawyer who delivers the opening
statement must actively sell a case to the jury.
A dry reading of a written script will not cut it.
Instead, counsel should practice the opening and be completely comfortable with it by
the time of trial, whether reading it or reciting it from memory. at kind of ease with
the material will allow counsel to deliver the
opening with animation and conviction.
Watch your trial counsel practice the
opening and give feedback. e opening
should leave the jury with no doubt that
your trial counsel passionately believes in
your case.
It’s worth investing the time to get the
opening statement right. A great opening
will serve as a roadmap for the jury and for
the trial team, and provide the jury the best
possible introduction to the narrative of
your case.

